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ORDER 

THIS MATTER having been opened by the Courtby Sills Cummis & Gross P.C.; 

attorneys for defendantNovartis Pharmaceuticals Corporation ("NPC"), seeking an order 

permitting ex parte contacts with Plaintiffs' treating physicians, and the Courthaving reviewed 

the papers submitted on this motion, .md good cause J 

having been shown, 

. VIi"
IT IS on this _ day of 0 C1 'Vi ...., 2009, 

ORDERED thatNPC's motion be and hereby is granted; and it is further 
("'\+ 

ORDERED that NPC is permitted to :¢>Varte interviews with plaintiffs' treating 

and prescribing physicians; and it is fu~~ 



ORDERED that a copy of this Order be served upon all counsel within seven (7) days of 

the date hereof 

Hon. 

LOpposed 

__ Unopposed 

"	 -j,v't\l, f'uj"" ~f ~Ytt. " t.. 
(iWt" "'" /tI''' ~.,,~M... 

OPPOSED 
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Gaus v. Novartis Phannaceuticals Com,
 
Docket No. L-7014-07MT (In re: Aredia and Zometa, Case No. 278)
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Defendant's Motion 

On September 4, 2009, Defendant Novartis Pharmaceuticals Corporation ("NPC" or 

"Defendant") filed a	 motion to engage in substantive ex parte contacts with the treating or 

prescribing physicians of Plaintiff Walter Gaus and plaintiffs in all related cases (collectively 



"Plaintiffs,,).l Relying heavily on a similar order that was granted in a federal litigation 

involving Aredia® and Zometa® in 2006 in the United States District Court for the Middle 

District of Tennessee ("the MDL"), Defendant argues that permitting ex parte eontacts will allow 

Defendant to forgo the deposition of some physicians and promote cffieiency in the depositions 

that are conducted. 

Defendant begins by informing the court of the MDL court's holding, which stated that 

Defendant, in that case, was permitted to engage in ex parte communieations with plaintiffs' 

treating physicians in the following jurisdictions: Alabama, California, Georgia," Kansas. 

Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Missouri, New Jersey, New York, 

North Dakota, Ohio, Oklahoma, South Carolina, Texas, and Wisconsin.' Defendant then cites 

the MDL Magistrate Judge's Order for the proposition that "[pjlaintiffs" treating physicians are 

fact witnesses and [p]laintiffs' counsel is not entitled to restrict access to the witnesses," adding 

that "no party has an exclusive right to any witness:' Order (Jan. 17,2008), MDL DE 1094, at 2. 

Defendant explains that the MDL court set "reasonable" guidelines for NPC's ex parte 

contacts with the plaintiffs treating physicians, including the following: Defendant must inform 

all physicians that (l) participation in ex parte interviews is voluntary and (2) the physician may 

request counsel to be present. MDL Order at 3. As to plaintiffs in New Jersey, the MDL court 

I Additional motions requesting er parte contacts with Plaintiffs' treating physicians were filed by 
defendants Teva Parental Medicines, Inc., APP Pharmaceuticals, Inc., Hospira, lnc., and Bedford Laboratories 
applicable to the following In re ZometaiAredia cases; Dobson, L-1761·09·MT; Slockish, L·1763-09-MT; 
Carfagno, L-705-09-MT; and Moss, L-4858-09-MT. Hereinafter. this memorandum will refer to the filing 
defendants as "Defendant." 

2 Defendant notes that the Georgia state appellate ease relied on in the MOL order has since been 
overturned by the Georgia Supreme Court, which subsequently held that, before defense counsel can engage in ex 
parte discussions with a plaintiffs physician, the plaintiff must first consent. 

~ Defendant notes thai the MOL Magistrate Judge did not allow .~ oane contacts with physicians located in 
the following twelve (12) states: Arizona. Arkansas, Illinois, Indiana, Iowa, Minnesota, Mississippi, North Carolina, 
Pennsylvania, Rhode Island, Tennessee, and Washington. It appears that Defendant is stipulating that such contacts 
wonld not be permissible in this case and, therefore. is not moving for the court to permit such contacts in those 
states. 
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additionally imposed the restrictions outlined in £templer v. Speidell, 100 N.J. 368 (1985). 

Defendant notes that the MDL court did not require Defendant to provide plaintiff.'>' counsel with 

written questions it intended to ask nor did the MDL court require Defendant to record the 

interviews.4 

Arguing that ex parte contacts are permitted in the majority of jurisdictions in which the 

Plaintiffs in this case reside, Defendant asserts that, under Stempler, New Jersey law expressly 

allows ex parte contacts with plaintiffs' treating physicians as a means of efficiently engaging in 

discovery and trial preparation. Stempler, supra, 100 N.J. at 382; see also, In re Diet Drug Li!ig., 

384 N.J. Super. 546, 551-52, 554-56 (Law Div. 2005); Smith v. Am. Home Prods. Com., 372 

N.J. Super. 105, 112 (Law Div. 2003). Defendant further explains that by engaging in ex parte 

communications with Plaintiffs' treating physicians, Defendant wi!! be able to distinguish the 

medical treaters whose testimony is essential to the Plaintiffs' claims from those who provided 

mere ancillary care. According to Defendant, this will allow it to narrow the number of 

physicians to depose and concentrate resources on physicians whose depositions will provide 

better fact gathering for triaL 

The purpose of Stempler conditions, as recognized by Defendants, is to strike a balance 

between the physician-patient privilege and a party's right to conduct informal discovery. 

Defendant maintains that, because both parties in a litigation are generally permitted to engage in 

private eommunications with fact witnesses, the only reason to deny a defendant's ex parte 

4 Defendant also notes that Plaiutiffs' Steering. Counsel Committee ("PSC") in the MOL, which included 
the same eounseJ representing plaintiffs in this case, "conceded that" ex parte contacts are allowed in New Jersey, 
subject only 10Stempler conditions and no further conditions. 

Furthermore, Defendant states that PSC also "agreed" that ex parte contacts are permitted in the following 
eleven (II) states in which fifty-three (53) of the plaintiffs in this ease reside: Alabama, Kansas, Kentucky, 
Maryland, Missouri, New Jersey, New York, North Dakota, Oklahoma. South Carolina, and Wisconsin. 

And, although Plaintiffs objected, the MOL court permitted ex parte contacts in the following three (3) 
slates in which twenty-three (23) plaintiffs in this litigation reside: California, Massachusetts, and Ohio. 
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contacts with a plaintiff's treating physician is the physician-patient privilege. This privilege is, 

however, waived by a plaintiff upon initiating a personal injury suit and, thereby, placing his or 

her medical condition at issue. See N.J.S.A. § 2A:84A~22.4; see also In re Diet Drug Litig., 384 

N.J. Super. at 560-61. Yet despite the N.J.S.A. § 2A:84A~22.4 waiver, Stempler protects the 

patient's privilege by imposing several conditions on defense counsel's ex porte contacts with 

the physician. Under Stempler, defense counsel must: 

(I)	 provide treating physicians "with a description of the anticipated scope of 
the interview;" 

(2)	 "communieate with unmistakable clarity the fact that the physicianjs"] 
participation in an ex parte interview is voluntary;" and 

(3)	 provide "plaintiffs' eounsel with reasonable notice of the time and place of 
the proposed interviews." 

[Stempler, supra, 100 N.J. at 382.] 

The Stempler Court added that "plaimiff]s'] counsel should provide written authorization[s] to 

facilitate the conduct of interviews:' but that "[i]f such authorizations are withheld 

unreasonably," the court may compel their production. Ibid. 

Defendant further argues that the restrictions outlined in Stcmpler are inapplicable to 

non-privileged contacts with plaintiffs' physicians. Defendant contends that Stempler exists only 

to protect the physician-patient privilege and, therefore, is not triggered where the 

communication does not concern any privilege. Thus, according to Defendant, there is no need 

to advise Plaintiffs' counsel of any such communication and Plaintiffs' counsel has no right to 

object to such communication. 

Defendant provides the following examples of matters outside the scope of Stempler and 

its protections: (1) eontacting a plaintiff s physician merely to schedule a deposition; and (2) 

inquiring as to "matters other than the care and treatment of [P]laintiffs, sueh as [the physician's] 

experience with company sales representatives and [the physician's] views on general 
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causation." According to Defendant, it will "clearly and explicitly tell each physician 

immediately upon first contact and subsequently - that it does not want information about any 

aspect of the care or treatment of a particular plaintiff and that the physician may not disclose 

such information," and that, if the matter of the discussion begins to concern the care and 

treatment of Plaintiffs, Defendant will comply with the Stempler requirements. (Def. Br. at 8-9). 

Plaintiffs' Opposition 

In opposition, Plaintiffs contend that Defendant's motion is "largely moot" because core 

discovery has now been completed; fact discovery is about to close; the bellwether case roster 

has been reduced to four cases; and discovery in those four bellwether cases is proceeding. 

Plaintiffs argue that, therefore, ex parte communications are not warranted here. Plaintiffs then 

allege that Defendant "overstates" the MDL court's ruling, clarifying that: (1) the MDL court 

only permitted ex parte contacts in those states that either do not have a physician-patient 

privilege andlor do not have clear decisions or statutes which prohibit ex parte eommunications; 

(2) the court imposed certain restrictions on "any" communications; and (3) New Jersey has 

certain additional restrictions imposed under Stempler.5 Plaintiffs also contend that ex parte 

contacts should not be permitted because a physician-patient privilege exists in New Jersey. 

If ex parte contacts are permitted by tbis court, Plaintiffs assert that such contacts should 

be governed by Judge Garruto's July 10, 2006 Order, issued in In re HRT Litig., Mass Tort No. 

266 (N.J. Super. Law Div. July 10, 2006). Plaintiffs list the following provisions from Judge 

Garruto's Order that Plaintiffs believe should be adopted by this court and reflected in any order 

allowing ex parte contacts: 

, In addition to the provisions required by Stempler, some New Jersey trial courts have imposed further 
restrictions on a parte contacts, see,~, In re HRT Litig., Mass Tort No. 266, at 2 (N.J. Super. Law Div., July 10, 
2006) (slip op.). 

5 



(1)	 Defendant must provide Plaintiffs' counsel with 21 days notice of any 
interviews; 

(2)	 Defendant must provide Plaintiffs with a list of proposed question; 
(3)	 Defendant must produce all records and materials pertaining to 

Defendant's contacts with, and materials provided to, the physician, 
identified in Plaintiffs' authorizations: and 

(4)	 the Order permitting ex parte contacts will not apply to any states which 
do not compel plaintiffs to consent to such interviews. 

Plaintiffs argue that these provisions, and the others set forth in Judge Garrutos Order, strike an 

appropriate balance between Plaintiffs' privacy expectations concerning their health care 

treatment and Defendant's access to witnesses. 

Plaintiffs also take issue with Defendant's assertion that Stempler applies only to 

protected and privileged matters - an interpretation that, in Plaintiffs' view, renders Stempler 

ineffectual. According to Plaintiffs, by permitting Defendant to contact Plaintiffs' physicians 

without adhering to the restrictions outlined in StempIer, Defendant would have "unbridled free 

reign to contact all of the treating physicians without any method of holding [Defendant} 

accountable for its conversations with these treaters." (Pl. Opp. at 8). 

Lastly, Plaintiffs criticize Defendant's reference to the MDL, arguing: (1) the federal 

court is subject to different precedent than this court; (2) there were more than four active cases 

for scheduling of depositions in the MDL; (3) "once the orders were issued, failure to make a 

motion should not be construed as a waiver here;" (4) the MDL excreised discretion; and, (5) 

because Erie does not apply in New Jersey, this court should apply and administer one set of 

expectations on the parties for the sake of efficiency and clarity. (PI. Opp. at 8). For these 

reasons, Plaintiffs urge that this court deny Defendant's motion. 
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Defendant's Reply 

Defendant argues that its motion applies to the entire inventory of lSI pending cases in 

this mass tort, not just the initial bellwether cases and, therefore, is not moot. Even as to the fOUT 

cases where formal discovery is almost complete, Defendant contends that informal discovery is 

useful for trial preparation in the four bellwether cases. 

Defendant then notes that the !'vfDl did not "severely limit[J Novartis' ability to engage 

in ex parte communications," but instead imposed the restrictions described in Stempler for New 

Jersey residents and for plaintiffs whose treating physicians were located in other jurisdictions in 

which ex parte contacts are available and required Defendant only to inform all physicians that 

(1) participation in ex parte interviews is voluntary and (2) they may request plaintiffs' counsel 

to participate, Defendant does not oppose this court's entry of such "reasonable guidelines" 

here, 

Finally, Defendant asserts that there is no reason to restrict ex parte contacts beyond the 

conditions in Stempler, as such additional conditions "would increase the cost and defeat the 

purpose of conducting an informal interview." (Def. Reply at 6-7). Defendant further notes that 

Plaintiffs' counsel in the MDL did not take the position that additional restrictions be imposed by 

the MOL, nor did Plaintiffs suggest that the laws of other jurisdictions in which ex parte contacts 

are permitted require the imposition of additional safeguards. Accordingly, Defendant concludes 

that this court should permit ex parte interviews without additional constraints beyond Stempler. 
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Plaintiffs' Supplemental Opposition 

At the Case Management Conference held on September 23, 2009. Plaintiffs requested 

permission to file a supplemental brief. In their supplemental brief, Plaintiffs eontend that this 

eourt should ban ex pane interviews of Plaintiffs' treating physicians by defense counsel. In the 

alternative, Plaintiffs argue that, if ex parte interviews are permitted, this court should closely 

monitor and impose strict conditions on such contacts to prevent any inadvertent disclosure of 

patients' medical information. 

Plaintiffs suggest that complieations have arisen from the standard medical authorizations 

that have been used to implement Stempler conditions. In addition, Plaintiffs note that the 

Stempler Court indicated that ex parte interviews may not be appropriate in "extreme cases," and 

that mass torts have been classified as such. 6 

Plaintiffs then identify a number of opinions that have either refused to allow ex parte 

interviews or have imposed additional safeguards beyond those declared in Stempler. See Smith, 

supra, 372 N.J. Super. at 136 (Judge Corodemus refused to permit ex parte interviews and 

ordered the defendants to proceed with formal depositions). Additionally, Plaintiffs rely on a 

series of rulings and opinions arising out of the Diet Drug mass tort, in which the judges 

handling the matter determined that Stempler interviews would not be allowed, noting the 

difficulties that would arise from trying to control and administer interviews for such a large 

volume of cases. See Bonnanno v. American Home Products (no citation provided by Plaintiffs' 

counsel). Judge Walsh, while permitting the defendant to conduct informal discovery, imposed 

6 Neither the New Jersey Supreme Court nor any other New Jersey court has ruled that all mass tort cases 
are necessarily "extreme cases." Judge Corodemus first applied the term "extreme" to a Law Division mass tort 
case in Smith, supra, 37~ NJ. Super. 105, holding that Smith. in particular, was an "extreme" case under Stempler. 
In categorizing Smith as such, Judge Ccrodemus considered a number of specific factors beyond the case's mere 
designation as a mass tort. Further, although Judge Walsh broadly referred to mass tort cases as "extreme" in lILE 
Diet Drug Litig., supra, he did not define the term "extreme." 384 N.J. Super. at 566. 
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various safeguards beyond those required by Stempler. See In re Diet Drug Litig., supra, 384 

N.J. Super. at 564 (recording and transcribing of all the defendants' ex parte interviews with 

plaintiffs' physicians and providing a copy of the transcript to plaintiffs' eounsel at the time of 

the deposition). 

Judge Wilson, who succeeded Judge Walsh in managing the Diet Drug litigation, 

subsequently denied defendants' motion seeking ex parte interviews, focusing on the uniqueness 

of mass tort cases. According to Judge Wilson: 

[i]n mass tort dockets, the alleged efficiency of allowing Stempler interviews does 
not outweigh the impracticality of doing so. The court does not have unlimited 
judicial resources nor unlimited time. To permit these interviews opens a 
"Pandora's Box." Litigation over the litany of potential problems (i.e., length of 
notification of plaintiffs' doctors, valid consent disputes, valid authorization 
submission on HIPAA, etc.) will severely limit the court's ability to move these 
cases to trial. The court finds it important to note that such disputes occurred over 
just the handful of Stempler interviews which Judge Walsh did allow. 

[In ce Diet Drug Litig., No. L-6016-04, p. 5 (N.J. Super. Law Div. Jan lJ, 2006).] 

Judge Wilson expressly rejected the idea that Stempler interviews would lead to simpler, 

cheaper, and more efficient discovery in the context of mass tort litigation. Judge Wilson wrote: 

[a]llowing Stemp(er interviews to be conducted in the current litigation will only 
open the "floodgates of litigation" in terms of an abundanee of motion practice. 
This motion practice will arise out of the difficulty of overseeing the ex parte 
interviews on the part of the court. 

[Id. at p. 4.] 

Plaintiffs then cite Judge Higbee's November 17,2004 opinion in In re Vloxx, Case Code 

619 (N.J. Super. Law Div.). Judge Higbee also barred defendants from conducting ex parte 

interviews with plaintiffs' physicians based on the concern that such informal discovery methods 

would not result in cheaper, more efficient discovery in the context of that mass tort. Judge 

Higbee, in her opinion, explained that, to the contrary, (i) some of the doctors would insist on 
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having their own lawyers at the interviews, (ii) the doctors might have to be advised of possible 

liability for HIPAA violations and of the right to have their own counsel present, and (iii) most 

of the doctors likely would be deposed even if there were Stempler interviews. In re Vloxx. 

supra, Case Code 619, p. 8. 

Lastly, Plaintiffs refer this court to the HRT litigation in Middlesex County. Judge 

Garruto's July 10,2006 Order in the HRT litigation was discussed at length in Plaintiffs' initial 

Opposition brief. (See PI. Opp. at 5). 

Relying on Stempler and other eited judicial decisions, Plaintiffs request that this court 

prohibit ex parle contacts due to manageability issues and the absence of any benefit from such 

informal discovery methods. Plaintiffs explain that the large number of plaintiffs involved in 

this litigation will create manageability difficulties for this court with regard to the medical 

authorizations that must be specifically tailored for each plaintiff and compliant with HIPAA's 

privacy requirements. In light of the fact that there are at least three physician interviews per 

case and about 1SO pending cases in this litigation, Plaintiffs argue that it will be impossible to 

monitor the informal interviews to ensure that there are no inadvertent disclosures of Plaintiffs' 

confidential medical information. 

Based on the MOL, Plaintiffs believe that Defendant will conduct the same number of 

formal depositions regardless of whether Defendant is permitted to conduct informal discovery. 

Thus, Plaintiffs opine that the primary purpose of Stem pier - to eliminate the need for formal 

depositions of witnesses - will not be advanced in this case. Therefore, Plaintiffs urge this court 

to prohibit Defendants from condueting ex parte interviews with Plaintiffs' treating physicians. 
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If this court does permit ex parte eontaets, Plaintiffs, in the alternative, urge this eourt to 

impose conditions beyond those identified in Stempler, and even beyond those identified in the 

HRT litigation. Speeifically, Plaintiffs request that this eourt impose the following conditions: 

1.	 Novartis must provide 21 days advance notice to plaintiff's counsel of any 
interview; 

2.	 Novartis must provide to the physician and plaintiffs counsel a written list of 
the questions it intends to ask, also 21 days before the scheduled interview;" 

3.	 Follow-up on the listed questions should not be permitted; 
4.	 The interviews must be recorded, with the recordings to be transcribed and 

provided to plaintiff's counsel within 30 days of the interview or, if the 
physician is deposed, at least 5 days prior to the deposition, whichever is 
earlier; 

5.	 The Order shall apply only to New Jersey plaintiffs. 

Plaintiffs assert that, if permitted, ex parte interviews should not lead to ex parte follow-

up conversations. Plaintiffs explain that Stempler does not explicitly permit post-interview 

communications between defense eounsel and plaintiffs' physieians and state that such 

unfettered access would eause further problems. Therefore, Plaintiffs maintain, any 

eommunications between defense eounsel and plaintiffs' treating physicians must be limited to 

pre-deposition contact. 

Defendant's Supplemental Replv 

Defendants address Plaintiffs' reliance on several unpublished New Jersey cases that 

deny ex parte contacts in mass tort matters. Defendant contends that this mass tort matter is 

distinguishable from all of the mass tort cases cited by Plaintiffs. First, Defendant quotes 

language from the Smith case slating that its holding "does not imply that Stempler is not 

available as an informal discovery tool for mass tort cases." Smith, supr<!, 372 NJ. Super. at 136. 

7 Plaintiffs also assert that the "basic Stempler disclosure requirements" would require the form of 
authorization state that: "(a) the physician's participation is entirely voluntary; (b) the plaintiff-patient has 
not requested the physician to participate in the interview; tcl the court has not requested the physician to 
participate in the interview." 
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Defendant argues that the "limited holding" of Smith is not applicable to the case at bar because, 

like In re Diet Drug Litig., supra, 384 N.J. Super. at 564-66, there are no docket management 

issues present here. 

Defendant further asserts that this mass tort is not an "extreme" ease and is 

distinguishable from Smith beeause Defendant "has made its request for ex parte interviews 

early in diseovery and permitting such interviews witt not impact the schedule in this litigation." 

(Def. Supplemental Reply at 3). Defendant adds that formal fact discovery has closed in only 

four cases. which are scheduled for trial in Mareh 2010, and almost 150 cases remain in which 

no depositions have occurred. 

Defendant then addresses the unpublished opinions relied on by Plaintiffs, noting that this 

eourt is not bound by these opinions. Further, Defendant believes that the docket management 

issues and other coneerns raised by the courts in those cases are not present here. As 10 In re 

Diet Drug Litig., supra, No. L-6016-04, Defendant responds by noting that the MOL allowed ex 

parte interviews in the hundreds of cases in that litigation and that "there have been no discovery 

disputes on that issue in the federal litigation." (Def. Supplemental Reply at 4). 

In response to Plaintiffs' reliance on In re Vioxx, supra, Case Code 619, Defendant 

asserts that, whereas in In re Vioxx, defense eounsel for Merek conceded that formal depositions 

would "almost always be required even if there were Stempler interviews," (Def Supplemental 

Reply at 5), NPC maintains that it has used ex parte contacts in the MOL to eliminate 

unnecessary depositions. While Defendant admits that it will likely depose each plaintiff's 

prescribing oncologist, primary dentist, and primary oral surgeon, it claims that there are 

additional peripheral treaters whose depositions can be avoided through ex parte 

communications. Defendant further asserts that, "[ajbsent ex parte interviews, [it] has no choice 
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but to lake these physicians' depositions despite their peripheral role in the case to determine the 

basis for their causation opinions...." (Def. Supplemental Reply at 6). 

Defendant further distinguishes this litigation from In re Vioxx by explaining that, in 

Vioxx. that court was eoncerned with potential disputes over the "proper seope for eaeh 

interview." According to Defendant in this litigation, the use of Plaintiff-authorized broad 

medical and mental health releases place the full medical history of each plaintiff within the 

scope of said interviews. In other words, Defendant explains, Plaintiffs have failed to indicate 

what confidential medical information would be within the ambit of disputable information. 

Last, for the sake of fundamental fairness and due proeess, Defendant asks that Plaintiffs 

not be permitted more liberal access to Plaintiffs' treating physicians than Defendant is 

permitted. Fundamental fairness includes leveling the playing field with respect to aecess to 

important fact witnesses, as well as the notion that no party has a proprietary right to any witness 

or any evidenee that that witness may have. Accordingly, Defendant requests that if the court 

prohibits Defendant from having ex parte contaets with Plaintiffs' treating physicians, Plaintiffs' 

counsel should be denied such informal access as well. 

Conclusion 

After consideration of the parties' written submissions and counsel having agreed to 

submit the matter to this court "on the papers," this court denies Defendant's Motion for an 

Order Permitting Ex Parte Contacts with Plaintiffs' Treating Physicians. Both parties shall be 

required to proceed direetly to deposition of Plaintiffs' treating physicians. 

Under Stempler, New Jersey law expressly allows ex parte contacts with plaintiffs' 

treating physicians as a means of efficiently engaging in discovery and trial preparation. 

Stempler, supra, 100 N.J. at 382: see also, Smith, supra, 372 N.J. Super. 105, 112; In re Diet 



Drug Litig., supra, 384 N.J. Super. 546, 551-52, 554-56. To protect the physician-patient 

privilege while still promoting a party's right to conduct informal discovery, the Stempler court 

imposed a number of "procedural safeguards" that limit defense eounsel's ex pane contacts with 

the physician. Under Stempler, New Jersey courts may, and have, imposed further conditions for 

ex parte interviews. Id. at 383 ("permit[ting] trial courts and counsel to fashion appropriate 

procedures in unusual cases without interfering unnecessarily with the usc of personal interviews 

in routine cases"). See, e.g., In re Diet Drug Litig., supra, 384 N.J. Super. at 564-66 (employing 

additional procedural safeguards to insure HIPAA compliance); In re HRT Litig., supra, Mass 

Tort No. 266, a12. 

While ex parte contacts are permitted under Stempler, the Supreme Court clearly noted 

that ex parte contacts are not mandatory in all cases. Sec Stempler. supra, 100 N.J. at 383. 

Stempler gave trial courts the discretion to prohibit the use of ex parte contacts, explaining that, 

in certain instances, the court may require depositions in accordance with formal discovery rules. 

Ibid. (trial court supervision "can lake the form of an order ... requiring defendant's counsel to 

proceed by deposition," and allowing "trial courts and counsel to fashion appropriate procedures 

in unusual cases"); sec also, Smith, supra, 372 N.J. Super 105, 132 (noting the Stempler Court's 

reference to "extreme cases" in vesting discretion with the trial court). 

Although Stemplcr did not articulate the kinds of cases warranting adherence to formal 

discovery rules, this issue was addressed by Judge Corodemus in Smith. a mass tort litigation 

involving 300 individual eases. Smith, ~upra, 372 N.J. Super. at 133.8 Judge Corodemus held 

that Smith presented the kind of "extreme case" mentioned in Stempler that necessarily required 

more formal discovery. Smith, supra, 372 N.]. Super. at 133-34. 

g While this court is not bound by the published decision of another trial court/mass tort judge, this court 
recognizes Judge Corodemus' serviee as the mass tort judge in Middlesex County for many years and values her 
insight and experience on mass tort litigation matters. 
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Mindful of Stempler's explicit authorization for plaintiffs to "seek and obtain a protective 

order if under the circumstances a proposed ex parte interview with a specific physieian 

threatens to cause ... substantial prejudice to plaintiff," Stempler, supra, 100 N.J. at 383, Judge 

Corodemus explained that "it would be improvident to cease discovery to hold extensive 

hearings as to what constitutes 'pertinent' medical information and/or to cite all 'more stringent" 

statutory privacy constraints that may apply to ex porte interviews" in eaeh of the 300 pending 

cases. Smith. supra. 372 N.!. Super. at 133. Judge Corodemus concluded that "for nearly 300 

mass tort cases with a prospective four to ten medical personnel for each... ," and bearing in 

mind the increased privacy implications of HIPAA, the risk of wrongful disclosure of 

information was likely in a mass tort litigation. Smith, supra, 372 N.J. Super. at 134; d. In re 

Diet Drug Litig.. supra, 384 N.J. Super. at 566 (agreeing with Judge Corodemus that mass tort 

cases are "textreme' cases, requiring special management"). Accordingly, Judge Corodemus 

held that the "inherent]'] complex[ity]" of mass tort cases and ..the magnitude of the potential 

intricacies of entirely redoing the discovery process to include informal discovery with HIPAA

complaint authorizations ... [render] the most practical recourse ... to deny the use of Stempler 

interviews." Smith, supra, 372 N.J. Super. at 136. 

Other New Jersey mass tort judges facing the same practical concerns as Judge 

Corodemus in Smith have come to the same conclusion regarding ex parte contacts with 

plaintiffs' treating physicians. In the Vioxx litigation, Judge Higbee also barred defendants from 

conducting ex parte interviews with plaintiffs' physicians. Judge Higbee explained that the 

informal discovery method would amount to a "practical nightmare" because, "given the large 

number of cases [193 plaintiffs] involved in this mass tort and the even larger number of doctors 

involved, the court would be unduly burdened by hearings to determine the permissible scope of 
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each interview." Judge Higbee further explained that. in a mass tort litigation the size of Vioxx, 

the purpose of ex parte interviews - "to allow a simpler, cheaper, more efficient and informal 

means of discovery than depositions" - would not be achieved. Ibid. (noting that ex parte 

interviews sometimes involve physicians' own attorneys, highlighting the lack of efficiency and 

informality of such interviews). 

Likewise, in In re Diet Drug Litig., supra, No. L-6016-04, Judge Wilson denied 

defendant's motion to conduct ex parte interviews in a mass tort litigation for reasons similar to 

that of Judges Corodemus and Higbee. Judge Wilson explained that allowing ex parte contacts 

in that litigation v....ould be contrary to the design of Stempler because it would open the 

"tfloodgates of litigation' in tCTInS of an abundance of motion practice" that would "arise out of 

the difficulty of overseeing the ex parte interviews on the part of the court." Id. at 6. Judge 

Wilson further explained that, "[i]n mass tort dockets, the alleged efficieney of allowing 

Stempler interviews does not outweigh the impracticability of doing so," referencing the 

potential disputes likely to oeeur - "length of notification of plaintiffs' doetors, valid consent 

disputes, valid authorization submissions on HIPAA...." Id. at 7. 

Similarly, a number of federal MDL cases have faced practical diffleulties with ex parte 

eontacts and have recognized the ineongruous affeet that this informal discovery method can 

have on pretrial efficiency. For example, in In re Vioxx Products Liability Litigation, 230 

F.R.D. 473 (E.D. La. 1005), an Eastern Distriet of Louisiana MOL, Judge Fallon prohibited 

defense eounsel from initiating ex parte contacts with plaintiffs' physicians after initially ruling 

in In re Vioxx Produets Liability Litigation, 230 F.R.D. 470 (E.D. La. 2005), that both parties 

were permitted to engage in ex parte contaets. Judge Fallon explained that the "practical effect 

[of his initial ruling] created unintended consequences that can cause more problems than if 
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sought to solve." In re Vioxx, 230 F.R.D. at 475; see also, e.g., In re Kugel Mesh Hernia Repair 

Patch Litig., 2008 U.S. Dist. LEXIS 63475 (D.R.J. .Jan. 22, 2004) (as a "practical solution of the 

issue," denying request for ex parte contacts); In re Baycol Products Litigation, 219 F.R.D. 468 

(D. Minn. 2003) (denying request for ex parte treating physician communications in Baycol 

cholesterol drug MDL); Benally v. Unitcd Slales, 216 F.R.D. 478 (D. Ariz. 2003) (denying 

request for ex parte treating physician communications in FTCA medical malpractice case). 

While this court is not legally bound by the mass tort opinions of the state court judges 

(both published and unpublished) or the federal MDL cases cited above, this court stands to 

benefit from the guidance of similarly-situated judges faced with the same practical concerns 

currently at issue in this litigation. Although there is a general presumption in New Jersey that 

defendants should be permitted to initiate ex parte contacts with plaintiffs' treating physicians, 

the unique set ofpraetical concerns presented in mass tort cases should not be underappreciated. 

Although New Jersey allows ex porte contacts with plaintiffs' treating physicians, such 

informal discovery is not required under Stempler. Stempler, supra, 100 N.J~ at 383. The 

Zometa!Aredia matters are a complex mass tort involving over 150 plaintiffs at the present time 

(and the number of filed cases continues to grow), each with several treating physicians, such 

that the Zometa!Aredia matters elearly fall under category of "unusual" or "extreme" cases, as 

mentioned in Stempler and Smith. Thus, this court has the diseretion to condition or prohibit the 

use of ex parte eontacts. Ibid. 

This court lacks sufficient judicial resources and time to process the inevitable motions 

for protective orders that arc likely to be filed in this action. Plaintiffs, in filing motions for 

protective orders, are entitled to a delay in the discovery process until this court can schedule 

hearings concerning, e.g., what constitutes "pertinent" medical information. Such a procedure 
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fails to promote a simpler, cheaper, more efficient, and informal means of discovery and, hence, 

would be contrary to the primary purpose of allowing ex parte contacts. 

Further, this court is aware that both parties should have the same right of access to all 

non-party witnesses, including Plaintiffs' own treating physicians, see Stempler, supra, 100 N.J. 

at 380 (quoting Lazorick v. Brown, 195 N.J. Super. 444, 456 (App. Div. 1984)), and that no 

party has a proprietary right to any witness's evidence, see Stempler, supra, 100 N.J. at 381 

(quoting Doe v. Eli Lilly & Co., 99 F.R.D. 126, 128 (D.D.C. 1983)). Accordingly, in the interest 

of fairness to all, no party - Plaintiffs nor Defendants - shall engage in ex parte eontacts with 

Plaintiffs' treating physicians or influence the deposition or trial testimony of Plaintiffs' treating 

physicians. To hold otherwise would facilitate the potential for either counsel to influence 

Plaintiffs' treating physicians. To ensure that all parties have the same right of access to all non

party fact witnesses, this court shall prohibit the parties from engaging in ex parte eontacts with 

Plaintiffs' treating physicians. 

While this eourt was only recently assigned to handle mass tort litigation matters, the 

eourt reeognizes and appreeiates the coordinated efforts shown by counsel in the handling of 

these large and complex matters. The herculean task of managing these cases toward trial falls 

not just upon counsel for the parties, but the court and its staff as well. It is the opinion of this 

court that the limited resources of all involved are best spent in preparing cases for trial and not 

debating the true value of informal diseovery or the filing of motions to eompel and/or protect 

parties regarding informal discovery. 

Aeeordingly, this court denies Defendant's Motion for an Order permitting Ex Parte 

Contaets with Plaintiffs' Treating Physieians. All parties shall proceed by way of formal 
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deposition of Plaintiffs' treating physicians. A "filed" copy of the Order memorializing this 

court's decision is attached. 

------J,~-';Uut--l1d i'l 
J ' ca R. Mayer, J.S.c. 
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