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GARIBALDI, J., writing for a majority of the Court.

The primary issue in this appeal is whether the Supreme Court should create an exception to the entire controversy
doctrine for custody actions.

This action arises from a tumultuous eight-year relationship between Beverly Oliver (Beverly) and Louis Ambrose
(Ambrose). Their relationship was characterized by cycles of separations and reconciliations. During their periods of
reconciliations, Beverly became pregnant on five occasions. She maintained that she had two abortions and two miscarriages,
all resulting from Ambrose’s extreme physical abuse of her and his threats to kill her, should she refuse to have an abortion.
Beverly alleges that when she became pregnant a fifth time, this time refusing to have an abortion, Ambrose again assaulted her.
She maintained that she was forced to enter the hospital because these events exacerbated her eating disorder.

During her hospital stay, Beverly terminated her relationship with Ambrose. Thereafter, she began dating her current
husband, Bruce Oliver. Beverly gave birth to her daughter in July 1988. Later that month, she became engaged to Bruce Oliver.
She contends that, when she told Ambrose of the engagement, he threatened that she would have to kill him to keep him away
from her. Ambrose asserts that, during the weeks following Beverly’s release from the hospital, he made repeated unsuccessful
attempts to visit his daughter.

On August 25, 1988, the day after she married Bruce Oliver, Beverly filed a harassment complaint against Ambrose in
Raritan Municipal Court. On October 4, 1988, Ambrose filed a verified Complaint against Beverly in the Chancery Division,
Family Part, seeking joint custody of their daughter, visitation, and a support determination. On October 27, 1988, Bruce Oliver
filed a Complaint seeking to adopt Beverly’s daughter.

On October 31, 1988, Beverly filed a responding certification to Ambrose’s application for custody and visitation,
detailing the abortions and the abusive behavior. Thereafter, in November 1988, she filed an Answer to Ambrose’s Complaint
in the custody action, which did not include any counterclaims or other affirmative claims. Rather, Beverly asserted that the
Complaint was frivolous and instituted for the sole purpose of continuing a course of conduct of harassment and threats.

On Ambrose’s motion, the trial court consolidated the municipal court harassment complaint with the custody action,
and stayed the adoption proceedings pending the outcome of the custody/harassment action. Thereafter, the parties settled the
custody and adoption matters, with Ambrose withdrawing his request for custody and consenting to the adoption. The
harassment complaint was dismissed.

Four months after that settlement, Bruce and Beverly Oliver instituted a tort suit against Ambrose, based on his alleged
abusive and violent behavior against Beverly between 1981 and 1988. Thereafter, the Olivers amended their complaint to
include a claim of false imprisonment. Almost three years after the filing of the original complaint, Ambrose filed an Answer to
the Amended Complaint in which he raised as a separate defense that the Olivers’ claim was barred by the entire controversy
doctrine. Thereafter, Ambrose moved for summary judgment on the ground that the tort claims should have been brought in the
adoption/harassment action or as counterclaims in the custody action. Ambrose further argued that the tort claims were barred
by the applicable statute of limitations.

The trial court ultimately dismissed all of the Olivers’ claims based on Ambrose’s conduct prior to December 1987, as
barred by the statute of limitations. It further held that the entire controversy doctrine barred all claims up until August 4, 1989,
the date the custody action was settled. The trial court concluded that Beverly intentionally withheld her claim, knowing that
she intended to file it later, because she wanted Ambrose to surrender his parental rights and did not want to “upset the apple cart
with another lawsuit.”

On appeal filed by the Olivers, a divided Appellate Division affirmed the dismissal on entire controversy doctrine
grounds, noting that the Olivers’ tort claims were based on the same facts relevant to the custody/harassment action and,
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therefore, should have been joined in that action. The dissenting panel member would have reversed the trial court’s dismissal
as to the entire controversy doctrine, noting that joinder of the claims would have served no useful purpose related to the
efficient administration of justice and would detract from a determination of the best interests of the child.

The Olivers appealed to the Supreme Court as of right. They did not file a petition for certification. Therefore, the only
issue before the Supreme Court was that raised in the Appellate Division dissent: whether the entire controversy doctrine should
apply to custody actions.

HELD: Custody actions are not exempt from the application of the entire controversy doctrine. Because the Olivers’ tort suit
involves the same core set of facts that undergirded the custody, adoption, and harassment actions, the claims should have been
joined in the first proceeding.

1. The entire controversy doctrine, which requires the mandatory joinder of all claims to a single transaction, is so deeply rooted
in the administration of the judicial system that it was elevated to constitutional status. (pp. 10-11)

2. To sanction one party’s holding in reserve his one available remedy for the purpose of attack in another suit would be utterly
destructive to the goals of the entire controversy doctrine. (pp. 11-12)

3. In applying the entire controversy doctrine, it is the core set of facts that provides the link between distinct claims against the
same parties and triggers the requirement that they be determined in one proceeding. (pp. 12-13)

4. The entire controversy doctrine applies to family actions. (pp. 13-14)

5. Although equitable considerations can relax the application of the entire controversy doctrine, the extent to which the
doctrine is relaxed depends on the facts of the case and the policy interests implicated. (pp. 15-17)

6. The tort suit instituted by the Olivers involves the same core set of facts that undergirded the custody, adoption, and
harassment actions. (pp. 17-20)

7. Any unfairness to the Olivers by application of the entire controversy doctrine is tempered by the fact that most of their
claims are barred by the applicable statute of limitations. (pp. 20-22)

8. It is the trial court’s responsibility to determine whether or not joinder is appropriate in any given case. (p.22)

9. The doctrine does not require that tort actions be actually litigated together with custody actions; rather, it mandates that the
parties must assert all claims they have against the other parties in one proceeding. (pp.22-23)

10. In applying the entire controversy doctrine, courts must consider whether mandatory joinder will promote the goal of judicial
economy and efficiency -- the avoidance of waste and delay. (pp. 24-25)

11. Although Ambrose’s delay in raising the entire controversy doctrine as an affirmative defense did not promote the doctrine’s
policy against inefficiency and waste of judicial resources, judicial economy is only one consideration, and such concerns cannot
override the doctrine’s overall objective of fairness to litigants. (p. 25)

Judgment of the Appellate Division is AFFIRMED.

JUSTICE STEIN filed a separate dissenting opinion expressing the view that Ambrose’s lengthy delay in asserting the
application of the doctrine, in conjunction with the numerous equitable factors and/or the allegations of extreme violence,
militate against the severe remedy of preclusion of the Olivers’ claims. Justice Stein viewed the Court’s disposition as a
repudiation of its prior precedents.

CHIEF JUSTICE PORITZ and JUSTICES HANDLER, POLLOCK, O’HERN and COLEMAN join in
JUSTICE GARIBALDYI’s opinion. JUSTICE STEIN filed a separate dissenting opinion.
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In this appeal, we consider the application of the entire
controversy doctrine to the joinder of clains. The primary issue
is whether we should create an exception to that doctrine for
custody actions. Plaintiffs instituted a tort action agai nst
def endant, which is based on the sane alleged incidents of abuse
by defendant that conprised plaintiff's certification in a prior
custody action involving defendant. Specifically, therefore, the
guestion is whether the entire controversy doctrine bars the tort
action.

The trial court granted defendant's notion for summary
judgment, holding that plaintiffs' tort action was barred by the
entire controversy doctrine. The Appellate D vision affirned.
This appeal is before us as a result of a dissent in the
Appel late Division, R_ 2:2-1, which clainmed custody actions
shoul d be exenpt fromthe entire controversy doctrine. W hold

that the entire controversy doctrine applies to custody actions.

The Rel ati onship

This action arises froma tunul tuous eight-year rel ationship
bet ween Beverly diver (Beverly) and Louis Anbrose (Anbrose).
Their rel ationship, which began in July 1981 and ended in January
1989, was characterized by cycles of separations and
reconciliations. Beverly and Anbrose have varying accounts of
what transpired during that period. They first net in January of

1980, when they were both enployed in the accounting departnent



of AT&T. \Wen they nmet, Beverly had recently been divorced, and
Anbrose was married and living with his wife and children.

On July 1, 1981, Beverly was involved in an autonobile
accident, and was hospitalized. The trauma of the accident
exacer bated an eating disorder, fromwhich she had suffered since
age 13. Thereafter, Anbrose visited Beverly in the hospital, and
their friendship evolved into an intinmate rel ationship.

In Cctober 1982, Beverly ended the relationship with
Anbrose, and devel oped a relationship with another man, Timy.

In February or March 1983, Beverly and Anbrose resuned their
relationship. In April 1983, Beverly |l earned that she was
pregnant. Beverly contends that when she infornmed Anbrose of the
pregnancy, an argunent followed because he wanted her to have an
abortion. Beverly clains that during the argunent, Anbrose

sl apped her in the face, pushed her against a wall, and choked
her .

A few days |l ater, Anbrose drove Beverly to a clinic where
she had an abortion. Beverly contends that Anbrose forced her to
have the abortion to make her feel guilty about her relationship
with Timmy. She further testified that her eating disorder
wor sened because she felt guilty about having the abortion.

I n Decenber 1983, Beverly becane pregnant again. According
to Beverly, she had another abortion because Anbrose threatened
to kill her if she refused to do so. Thereafter, Beverly again

broke off their rel ationship.



I n Septenber 1984, Anbrose's wife filed for divorce, and
Anbrose and Beverly reconciled. In Decenber 1984, Beverly becane
pregnant once again. According to Beverly, when she refused to
have an abortion this tinme, a violent argunent ensued during
whi ch Anbrose attenpted to run her over with his car, chased her
into the house while threatening to kill her, tied her to a
refrigerator, and threw her down the basenent steps and | ocked
t he basenent door. Later that night, Beverly awoke and
di scovered that she had m scarri ed.

Anbrose's version of the same events differs. He clains
t hat an argunment occurred after her m scarriage and was unrel at ed
to the pregnancy. He also clains that when he attenpted to drive
away, Beverly junped on the hood of his car to prevent himfrom
| eaving. Then, when he went to the basement to retrieve his
clothes, she followed him so he ran upstairs and | ocked the
door. After this incident, Anbrose term nated the relationship,
but again the two reconcil ed.

In October 1985, Beverly again informed Anbrose that she was
pregnant. Beverly contends that when she inforned himof her
pregnancy, Anbrose becane violent, slamed her against a wall,
threw her down a flight of stairs, and kicked her as she |ay at
t he base of the staircase. Later that night she had anot her
m scarriage. Anbrose disputes this account, and clains that he
did not see Beverly until after she had had the m scarri age.
Thereafter, Beverly told Anbrose that he was not supportive and

that she wanted to end the rel ationshi p.



In May 1986, Anbrose's divorce becane final, and Beverly and
Anbr ose again reconciled. Subsequently, in January 1988, Beverly
i nfornmed Anbrose that she was pregnant for the fifth tine.
According to Beverly, Anbrose demanded that she either have an
abortion or put the baby up for adoption. Beverly further
al | eges that when she insisted on having the baby, Anbrose
assaul ted her. According to Beverly, those events exacerbated
her eating disorder, causing her to be hospitalized on February
16, 1988. During her stay in the hospital, Beverly term nated
her relationship with Anbrose. She began dating anot her co-
wor ker, Bruce diver.

Beverly gave birth to Melissa Rose on July 9, 1988, and on
July 24, 1988, she becane engaged to marry Bruce Oiver. Beverly
contends that when she told Anbrose of the engagenent, he
t hreatened that she would have to kill himto keep himaway from
her. Anbrose asserts that during the weeks follow ng Beverly's
rel ease fromthe hospital, he nmade repeated unsuccessful attenpts
to visit his daughter, Melissa.

The Procedural History

On August 25, 1988, the day after her wedding to Bruce
Aiver, Beverly filed a harassnent conpl aint against Anbrose in
Raritan Municipal Court. On October 4, 1988, Anbrose filed a
Verified Conplaint against Beverly in the Chancery Division,

Fam |y Part, seeking joint custody of Melissa, visitation, and a
support determnation. In his Verified Conplaint, Anbrose

asserted that Beverly refused to allow visitation. On October



27, 1988, Bruce Aiver filed a Conplaint seeking to adopt
Mel i ssa.
On Cctober 31, 1988, Beverly filed a responding

certification to Anbrose's application for custody and

visitation. In the certification, Beverly detailed the abortions
and the abusive behavior. 1In part, Beverly stated:

4. During the course of our relationship | had 2

abortions and 2 mscarriages. . . . | never felt | had

a choice, it was either [Anbrose's] way or no way at

all. Wien | wouldn't consent to an abortion in

Decenber 1984, [Anbrose] beat nme and threw me down a
flight of steps causing ne to have a m scarri age.
Looki ng back, | know that | was really afraid of

[ Anbrose], he was abusing nme both nentally and
physically. The trauma fromny relationship with the
plaintiff exacerbated nmy eating disorder, known as
bulim a.

5. During the past seven years, [Anbrose] has tied ne
to a refrigerator, |ocked ne in the basenent, snmacked
me across the face, and beat ny arns until physical
brui ses showed. . . . The traumatic enotional scars .

may never heal conpletely.

6. In January 1988, when | told [hin] | was pregnant.

. . [h] e demanded that | have an abortion. On
January 11, 1988 . . . we had a violent argunment over
ny deci sion to have the baby.

7. The next time | heard from [ Anbrose] was February
10, 1988. He cane to ny hone in a rage and denmanded
that I have an abortion. . . . Fromthe stress of
t hese constant argunents with [ Anbrose], | rel apsed
into nmy bulima again.

9. . . Since ny child' s birth, [Anbrose] has
contlnually harassed ne through frlends famly, at
wor k and on the phone. The course of har assment only
st opped when | signed a conplaint against himin the
Raritan Borough Minicipal Court for harassnent.

11. Indeed, | amafraid for Melissa's safety with
[ Anbrose]. After 7 years, | state to this Court that
[ Anbrose] is unpredictable - one nonent he seens fine,
t he next m nute he "snaps" and becones physically
abusive. | feel | nust protect ny daughter fromthis.

6



I ndeed, it is nmy belief that the real notivation behind

this custody action is [Anbrose's] desire to get back

at ne for ending the relationship. | amafraid that he

will try to get back at ne through ny child.

On Novenber 1, 1988, Beverly filed an Answer to Anbrose's
Complaint in the custody action. The Answer did not include any
counterclains or other affirmative clains; however, Beverly
asserted that the "Conplaint is frivolous and instituted for the
sol e purpose of continuing a course of conduct of harassnent and
threats nade by [ Anbrose] agai nst [Beverly]."

In response to Anbrose's notion, the trial court
consol i dated the nunicipal court harassnent conplaint with the
custody action, and stayed the adopti on proceedi ngs pendi ng the
out cone of the custody/harassnent action. Thereafter, the
parties settled the custody and adoption matters, w th Anbrose
wi t hdrawi ng his request for custody and consenting to the

adoption. The harassnent conplaint was di sm ssed.

| nstitution of Tort Suit

Four nonths after that settlement, Bruce and Beverly Qi ver
instituted a tort suit agai nst Anbrose, based on his alleged
abusi ve and vi ol ent behavi or agai nst Beverly between 1981 and
1988. The Conplaint alleged: assault and battery, intentional
and negligent infliction of enotional distress, and | oss of
consortium for Bruce diver

Anbrose then filed declaratory judgnent actions against his
honmeowner's insurance carriers for coverage of plaintiffs
claims. In August 1990, the court consolidated the declaratory
judgnment actions with the tort action against Anbrose. In
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Septenber 1992, the Aivers anended their Conplaint to include a
claimof false inprisonment. On Cctober 5, 1992, Anbrose filed
an Answer to Amended Conplaint in which he raised as a separate
defense that plaintiffs' claimwas barred by the entire
controversy doctrine.

I n Septenber 1993, Anbrose and his insurers noved for
summary judgenent on the ground that the tort clains should have
been brought in the adoption/harassnment action or as
counterclains in the custody action. Anbrose further argued that
the tort clainms were barred by the applicable statute of

limtations. See N.J.S. A 2A: 14-2.

The trial court reserved on the entire controversy doctrine
i ssue, but ordered a plenary "Lopez" hearing, pursuant to
N.J.S.A 2A 14-2, to determ ne when the statute of limtations
began to run. During the eleven-day Lopez hearing, the court
heard testinony from Anbrose, Beverly, and fromthe parties
experts on Beverly's state of mnd. Because the trial court
found that Beverly failed to show that she was inconpetent or
ot herwi se incapable of bringing suit during that period, the
court concluded that the statute of limtations barred all clains
that were not instituted within two years fromtheir occurrence.
Thus, all clains based on Anbrose's conduct prior to Decenber 26,
1987 were barred.

The court further held that the entire controversy doctrine
barred all clainms up until August 4, 1989, the date the custody

action was settled. The court concluded that "there was an



intentional wthholding of the claimby [Beverly] know ng that
she intended to file it later.” Furthernore, "[s]he wanted him
to voluntarily surrender any rights to Melissa so that she and
M. diver could raise her as their own, which she succeeded in,
and she did not want to upset the apple cart w th another

| awsui t."

The divers appealed. 1In an unpublished opinion, a divided
Appel late Division affirnmed the dism ssal on entire controversy
doctrine grounds. In affirmng, the magjority reasoned that the
entire controversy doctrine "requires that a party who has
el ected to hold back froman initial lawsuit a rel ated conponent
of the controversy be barred fromthereafter raising it in a
subsequent proceeding." The court further noted that, in
applying the entire controversy doctrine, "the central
consideration is whether the clains arise fromrelated facts of
t he sane transaction or series of transactions.”" The majority,
t herefore, concluded that since the Aivers' tort clainms were
based on the sanme facts relevant to the custody/harassnment
action, the clains should have been joined in that action.

This appeal is before us as a result of Judge Shebell's
di ssent, which reads in its entirety:

| would not subscribe to a rule that requires
a parent to join a claimfor assault in an
action to determne custody. It serves no
purpose related to the efficient

adm ni stration of justice and woul d detract
froma determ nation of the best interests of

the child. | would reverse as to the
application of the entire controversy
doctri ne.



The Aivers appealed to this Court under Rule 2:2-1. They
did not file a petition for certification. Accordingly, the only
i ssue before this Court is the issue raised in Judge Shebell's
di ssent: whether the entire controversy doctrine should apply to
custody acti ons.

We affirmthe judgnent of the Appellate Division, and hold
t hat custody actions are not exenpt fromthe application of the
entire controversy doctrine.

-11-

Background of Entire Controversy Doctrine

For over sixty years, it has been established in New Jersey
that the entire controversy doctrine requires the mandatory
joinder of all clains to a single transaction. The doctri ne,
whi ch originated as an equitable common | aw procedural rule, see,

e.9., Smth v. Red Top Taxicab Corp., 111 N.J.L. 439, 440-441 (E

& A 1933) ("No principle of lawis nore firmy established than
that a single or entire cause of action cannot be subdivided into
several clains, and separate actions maintained thereon"), is "so
deeply rooted in the adm nistration of the judicial systen that

it was elevated to constitutional status. Prevratil v. Mhr, 145

N.J. 180, 187 (1996).
| ndeed, Justice Brennan, witing for this Court, recognized

that the design and purposes of sone of the procedural reforns

i ntroduced by the Judicial Article of the 1947 Constitution and

the inplenmenting rules of court, were
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for the just and expeditious determ nation in a single
action of the ultimate nerits of an entire controversy
between litigants. It is a fundamental objective of
this procedural reformto avoid the delays and wast ef ul
expense of the nmultiplicity of litigation which results
fromsplitting of a controversy.

[Alamian v. Schlanger, 14 N.J. 483, 485, cert. denied,
348 U.S. 835, 75 S.Ct. 58, 99 L.Ed. 659 (1954).]

In Cogdell v. Hospital Center at Orange, 116 N.J. 7, 15 (1989)

(citing 2 State of New Jersey Constitutional Convention of 1947
Comm ttee on the Judiciary Report 8§ 11(J) at 1187 (1947)), we
observed that "the purposes of the doctrine include the needs of
econony and the avoi dance of waste, efficiency and the reduction
of delay, fairness to parties, and the need for conplete and
final disposition through the avoi dance of ' pieceneal

decisions.'" See also Falcone v. Mddl esex County Medical Soc'y,

47 N.J. 92, 94 (1966) ("The pieceneal litigation of fragnments of
a single controversy is too evident an evil to remai n unchecked

.")(quoting Silverstein v. Abco Vending Serv., 37 N.J.

Super. 439, 449 (App. Div. 1955)); Vacca v. Stika, 21 N J. 471,

476 (1956) (broadening the doctrine by requiring representative
parties to assert counterclains in one suit because otherw se a
single action would be nothing nore than "the trigger which

woul d start the chain reaction of other litigation."); Pressler,

Current N.J. Court Rules, comment 2 on R_ 4:30A(2)(1998) (citing

additional joinder of clains entire controversy cases).
In the interest of fairness and judicial efficiency, "to
sanction [one party's] holding in reserve his one avail abl e

remedy for the purpose of attack in another suit, would be
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utterly destructive" to the goals of the entire controversy

doctrine. Prevratil, supra, 145 N.J. at 188-89 (quoting A am an,

supra, 14 N.J. at 489). Likew se, the Appellate Division has

determ ned that the entire controversy doctrine requires "a party
who has elected to hold back fromthe first proceeding a rel ated
conponent of the controversy be barred fromthereafter raising it

in a subsequent proceeding.” Wn Blanchard Co. v. Beach Concrete

Co., 150 N.J. Super. 277, 292-93 (1977); see also Mrtgageling

Corp. v. Commonwealth Land Title, 142 N.J. 336, 338 (1995)

(stating in context of party joinder that if a party deliberately
chooses to fragnment litigation court need not entertain claim
agai nst those parties omtted fromprior litigation).

Consi stent with these goals, Rule 4:30A provides a nechani sm
to prevent fragnentation of litigation. That Rule states that
the "[n]on-joinder of clains or parties required to be joined by
the entire controversy doctrine shall result in the preclusion of
the omtted clains to the extent required by the entire
controversy doctrine, except as otherw se provi ded by

R_4:67-4(a) (leave required for counterclainms or cross-
clainms in summary action)."

The entire controversy doctrine enconpasses "virtually al
causes, clains, and defenses relating to a controversy." Cogdell,
supra, 116 N.J. at 16. "At a minimum all parties to a suit
shoul d assert all affirmative clains and defenses arising out of

t he underlying controversy."” Prevratil, supra, 145 N.J. at 187

(quoting Cogdell, supra, 116 N.J. at 15). Under Cogdell, supra,

12



116 N.J. at 15, the doctrine al so includes counterclains and

cross-clainms. See Alami an, supra, 14 N.J. at 487-89; see also R_

4:7-5; R 4:27-1(b). In applying the doctrine, "[i]t is the core
set of facts that provides the |link between distinct clains

agai nst the same parties . . . and triggers the requirenent that

they be determined in one proceeding.” D Trolio v. Antiles, 142

N.J. 253, 267-68 (1995).

The Entire Controversy Doctrine in Famly Actions

The entire controversy doctrine applies to famly actions.

See Brennan v. Orban, 145 N.J. 282, 290-91 (1996) (requiring

j oi nder of a personal injury claimin a divorce proceeding);

Tevis v. Tevis, 79 N.J. 422, 434 (1979)(stating in dicta that the

marital tort claimshould have been joined with the dissolution

proceedi ng); see also Brown v. Brown, 208 N.J. Super. 372, 379

(App. Div. 1986) (stating that "[h]ad the marital tort here
occurred prior to the institution of the divorce action

there woul d be no question of plaintiff's obligation to have
raised it as a separate claimin her subsequently filed divorce

action"); Pressler, Current N.J. Court Rules, coment 5 on R_

5:1-2(5)(1998) ("It is, of course, also clear that the entire
controversy doctrine applies to famly actions. Consequently, a
marital tort is required to be joined with a pending famly
action involving the same parties.").

In Brennan, supra, the wife filed for divorce in the

Chancery Division, Famly Part, in October 1994. Two weeks

13



|ater, she filed a tort conmplaint in the Law Division alleging

t hat her husband struck her in the head follow ng an argunent in
February 1994. Thereafter, the Famly Part consolidated the two
actions. In finding that joinder was appropriate under the
entire controversy doctrine, the Court reasoned that "[t]he tort
arose out of the marital relationship. 1In addition, the tort
conplaint alleges many of the sane factual circunstances as the
di vorce conplaint that [the wife] had filed two weeks earlier.”
145 N.J. at 291. |In reaching this conclusion, the Court relied

in part on Tevis, supra.

In Tevis, the Court held that the statute of limtations
barred a wife's tort clai magainst her husband because she filed
suit two years after the alleged incident. 79 N.J. at 432.

Not ably, she instituted the tort action agai nst her husband two
weeks after the conclusion of the dissolution proceedings. In
dicta, the Court stated:

Since the circunstances of the marital tort

and its potential for noney damages were

rel evant in the matrinonial proceedings, the

cl ai m shoul d not have been held in abeyance;

it should, under the "single controversy"

doctrine, have been presented in conjunction

with that action as part of the overal

di spute between the parties in order to |ay

at rest all their legal differences in one

proceedi ng and avoi d the prol ongation and

fractionalization of litigation.

[1d. at 434.]

Hence, the Court ruled that, under the entire controversy

doctrine, marital tort clains should be joined with dissolution

14



proceedi ngs because the potential for noney damages was rel evant.

| bid.; see Brennan, supra, 145 N.J. at 290 (discussing Tevis).

Equi t abl e Exceptions To Entire Controversy Doctrine

The application of the entire controversy doctrine requires

us to consider fairness to the parties, as the "polestar of the

application of the rule is judicial fairness.” D Trolio, supra,
142 N.J. at 272. Consequently, "the boundaries of the entire
controversy doctrine are not limtless. It remains an equitable
doctrine whose application is left to judicial discretion based
on the factual circunstances of individual cases.” Brennan,

supra, 145 N.J. at 291 (citing Mystic Isle, supra, 142 N.J. at

323). Thus, equitable considerations can rel ax mandatory-j oi nder

requi renents when joinder would be unfair. Prevratil, supra, 145
N.J. at 190.
For exanple, in Prevratil, although the Court found that the

entire controversy doctrine applied to actions arising out of
aut onobi | e acci dent cases, the Court remanded the matter to the
Law Division for a determ nation of whether it was fair to
dismss the clains. 1d. at 196. In that case, a possible
equi tabl e consideration was the fact that the plaintiff was
represented by counsel selected by the insurer in the first
action. |bid.

In considering the fairness to the plaintiff, we are m ndful
that the plaintiff, whose claimis being barred, nust have had a

fair and reasonabl e opportunity to have fully litigated her claim
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in the prior action. See Cafferata v. Peyser, 251 N.J. Super.

256, 261 (App. Div. 1991). Therefore, we have stated that the
doctrine will not bar a claimthat was unknown or unaccrued at

the tinme of the original action. D Trolio, supra, 142 N.J. at

273-74 (citing comment 2 on R_ 4:30A). However, where the
plaintiff had sufficient information to have included the clains
in the prior suit, mandatory joinder is not unfair. 1d. at 274

(citing Cogdell, supra, 116 N.J. at 25).

In Brown, supra, while a divorce action was pending, the
husband assaulted the w fe, pushing her to the ground and

twisting her arm 208 N.J. Super. at 378. The Appellate D vision

considered equitable principles in holding that the entire
controversy doctrine did not bar a marital tort action. |d. at
374. In support of that finding, the panel observed that the
wife's matrinonial |awer refused to raise the tort action in the
di vorce proceedi ng; that the husband was aware of the tort claim
during the pendency of the equitable distribution proceedi ngs and
filed for bankruptcy in an attenpt to avoid it; and therefore,

t he husband "had al ready substantially assuned the burdens of
successive litigation and had encouraged plaintiff herself to
continue in the costly prosecution thereof." |d. at 383-84.

Hence, the court reasoned that, "[a]lthough we conclude that the
entire controversy doctrine ordinarily requires joinder or

attenpted joinder of constituent causes arising pendente lite, we

are also satisfied that in exceptional cases there may be
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countervailing equitabl e considerations which would render
application of that doctrine unfair.” |d. at 374.

In sum the entire controversy doctrine applies to famly
actions. Cains stemm ng fromthe sanme core of facts should be
raised in one action. Simlar to other contexts, the goal is to
avoid fractionalized and successive litigation in famly actions.
The courts have indicated that equitabl e considerations can rel ax
the application of the doctrine, but the extent to which the
doctrine is rel axed depends on the facts of the case and the
policy interests inplicated.

-1 -

Application of Entire Controversy Doctrine to This Case

The tort suit instituted by plaintiffs involves the sane
core set of facts that undergirded the custody, adoption, and

harassnment actions. See D Trolio, supra, 142 N.J. at 267-68. I n

the custody action, Beverly detailed the nunmerous incidents of
al | eged abuse and st at ed:

| amafraid for Melissa's safety with [Anbrose]. After
7 years, | state to this Court that [Anbrose] is
unpredi ctable - one nmonent he seens fine, the next

m nute he "snaps" and becones physically abusive. |
feel | nust protect ny daughter fromthis. |Indeed, it
is ny belief that the real notivation behind this
custody action is [Arbrose's] desire to get back at ne
for ending the relationship. | amafraid that he wll
try to get back at ne through ny child.

Beverly asserted that Anbrose had abused her nmentally and
physically, and it was her obligation to protect the child from
Anbrose. She argued that Anbrose shoul d be deni ed custody and

visitation because he had been viol ent and abusive throughout
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their relationship. These sane allegations of abuse forned the
basis for this tort claim Plaintiffs' tort conplaint sought
nonetary damages for the harmsuffered as a result of Anbrose's
al | eged abuse.

Plaintiff argues that in custody actions, the court

f ocuses on the best interest of the child, Fantony v. Fantony, 21

N.J. 525, 536 (1956), whereas in a tort suit, the focus is on the
defendant's actions. Further, in the custody action, "the
par anmount consideration is the safety, happiness, physical,

mental and noral welfare of the child." |Ibid; see also Terry v.

Terry, 270 N.J. Super. 105, 119 (App. Div. 1994).

Neverthel ess, the focus in custody actions is also on the
parents to the extent that it pertains to their fitness as

parents and the safety of the child. See N.J.S.A. 9:2-4. In

maki ng a custody determ nation, anong the factors the court nust
consi der are:

the parents' ability to agree, comruni cate and
cooperate in matters relating to the child; . . . the
hi story of donmestic violence, if any; the safety of the
child and the safety of either parent from physical

abuse by the other parent; . . . the stability of the
home environnent offered; . . . the fitness of the
parents;

[N.J.S. A 9:2-4(enphasi s added) ]
This list of factors nakes it obvious that the alleged
i ncidents of abuse were relevant to the custody action because,
in custody actions, the court is required to consider the history
of donestic violence and the safety of either parent from abuse

by the other parent. See Terry, supra, 270 N.J. Super. at 119
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(holding in custody proceeding the court "nust reference the
pertinent statutory criteria wth sonme specificity").
Additionally, as the Appellate D vision correctly pointed out,
Beverly's inclusion of the details of the abuse in her
certification indicates that she understood their relevance to
t he custody action.

Li kew se, in Anbrose's custody conplaint, he requested that
a reasonabl e level of child support be set. N.J.S. A 2A 34-23(a)
provi des several factors for the court to consider in determning
t he ambunt to be paid by a parent for child support. Anobng the
factors listed are "all sources of inconme and assets of each
parent,"” "[r]easonable debts and liabilities of each
parent,"” and "[a]ny other factors the court nay deemrel evant."”

|bid.; see also Qeveland v. Ceveland, 249 N.J. Super. 96, 101

(App. Div. 1991) (holding that it was proper to consider a
personal injury award as incone in determning |level of child
support). Cbviously, a judgnent in the tort claimwould have
been a rel evant circunstance affecting Beverly's and Anbrose's
financial status. Additionally, when the harassnent conpl ai nt
was consolidated with the custody action, the alleged torts
becanme even nore gernmane to the proceedings. Therefore, the tw
cl aims shoul d have been joined in the first proceeding.

That plaintiffs' tort action is precluded by application of
the entire controversy doctrine is supported further by the trial
court's finding that Beverly's decision not to file a tort

conpl ai nt agai nst defendant while the custody suit was pendi ng
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was a matter of trial tactics. Beverly's certification in the
custody matter belies her claimthat she was not fully aware of
the extent of the abuse until after the settlenment, a nere four
nmont hs before the filing of this action. Beverly chose to del ay
filing the tort suit until after defendant voluntarily
relinquished his rights to Melissa, so as not to upset the "apple
cart.” This we cannot sanction. To do so would "be utterly
destructive" to the goals of the entire controversy doctrine.

A am an, supra, 14 N.J. at 488-89.

Fairness to the Parties

In applying the entire controversy doctrine to bar
plaintiffs' clains, we nust also consider the fairness to the
Aivers. W begin by noting that any unfairness to plaintiffs is
tenpered by the fact that nost of the Aivers' clains are barred
by the applicable statute of limtations. As the trial court
deci ded, even if the entire controversy doctrine would not bar
plaintiffs' clains, all clains based on abuse that took place
prior to Decenber 23, 1987, were barred by the two year statute
of limtations. Thus, the only clains in dispute relate to the
seven nonths prior to the weddi ng between Bruce and Beverly
Aiver, after nost of the alleged incidents of violence and abuse
t ook pl ace.

Plaintiffs assert that the tine constraints in custody
actions make joinder unfair. They contend that because the

custody action was filed by Anbrose, and in custody actions "the
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court shall set a hearing date no |ater than three nonths after
the | ast responsive pleading,” R 5:8-6, she had no control over
the timng. Plaintiffs further argue that, just as tort clains
need not be joined with clains brought under the Donestic

Vi ol ence Act because of the tine constraints, see Lickfield v.

Lickfield, 260 N.J. Super. 21 (Ch. Dv. 1992), joinder is also

i nappropriate in this case because of the tine constraints.

In Lickfield, supra, the Chancery D vision was presented

with the task of applying the entire controversy doctrine to the
Prevention of Donestic Violence Act ("Donestic Violence Act"),
N.J.S. A 2C 25-17 to -33. After the wife had instituted a

di vorce action, she filed a conplaint under the Donestic Violence
Act seeking a restraining order. Id. at 22. At the final hearing
on the donestic violence conplaint, the court nade a finding of
donestic violence. Ibid. The wife's attorney told the court that
“"[a]ll collateral issues can be done in the "FM [i.e. divorce
action]." lbid. Thereafter, the wife anended the divorce
conplaint to include a claimfor damages arising fromthe
domestic violence. |bid. The husband noved to disnm ss the tort
claimon entire controversy grounds. lbid.

The Chancery Division held that the entire controversy
doctrine did not bar the claim |In so holding, the court
reasoned that "the tinme restrictions inposed upon the plaintiff
by the [Donestic Violence] Act are incongruent with a strict
interpretation of the entire controversy doctrine.” ld. at 24.

The court reasoned that the "expedited process is available for
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the protection of the victimand to prevent further acts of

donestic violence. The process, however, is ineffective

22



if the victimis forced to nake a case for damages at that tine

as well." Lickfield, supra, 260 N.J. Super. at 24.

The time limt in custody actions differs fromthe tine
constraints inposed under the Donestic Violence Act. Under the
Donestic Violence Act, the court has only ten days fromthe
filing of the conplaint to hold a hearing, N.J.S. A 2C: 25-29(a),
whereas in custody cases, a hearing date nmust be set "no |ater
than three nonths after the | ast responsive pleading." R_ 5:6-8.
Moreover, this was not a sinple custody action, as the custody,
harassnent, and adoption matters were all consolidated into one
action.

Al t hough the requirenment of joinder may be unfair in some
custody actions, neverthel ess, we continue to enphasize that "the
j oi nder determ nation does not repose with the parties;" rather,
"[i]t is the trial court's responsibility to determ ne whether or
not joinder is appropriate in a given case . . . ." D Trolio,
supra, 142 N.J. at 275. The Appellate D vision has al so noted
that "the [trial] court, rather than a litigant acting

unilaterally, nust make the determ nation of whether a

suppl enentary claimis to be joined or reserved." Brown, supra,

208 N.J. Super. at 381. Furthernore, "plaintiff's failure to

allow the trial court the opportunity to manage the ful
controversy at the outset dimnishes the force of [plaintiff's]
claimthat joinder woul d have been i nappropriate.” D Trolio,
supra, 142 N.J. at 275 (citations omtted).

The entire controversy doctrine does not require that tort

actions be actually litigated together with custody acti ons;
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rather, it mandates that the parties nust assert all clains they
have agai nst the other parties in one proceedi ng. See Brown,

supra, 208 N.J. Super. at 381. 1In a custody action, if the trial

court determnes that the tort claimis not relevant to the best
interest of the child, and finds that the child's interest
demands that the clains be severed or reserved, the clains may be

severed or reserved for later action. See Pressler, Current N.J.

Court Rules, comment 2 on R 4:30A (1998) ("It is clear that the

court has the right to direct reservation of a claimagainst an
existing . . . party for later action"). That discretion,
however, lies with the court, not with the parties.

Because the only issue before us arises fromthe dissenting
opinion in the Appellate D vision, we need not engage in the
debate contained in the dissenting opinion concerning the proper
nmet hod of pleading a defense of failure to join clains. W would
be nore sensitive to the matters of inequity clained in Justice
Stein's dissenting opinion if the bulk of Beverly's clains were
not already barred by the trial court's ruling on the statute of

[imtations. (Beverly had unsuccessfully clained that the

di scovery rule set forth in Lopez v. Swer, 62 N.J. 267 (1973),
entitled her to bring the clains nore than two years after the
occurrence of the injuries.).

In applying the entire controversy doctrine to this case,
fairness to defendant nust al so be considered. No doubt
def endant was di sadvantaged by plaintiffs' failure to assert the

tort clainms until after the original action was settl ed.
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Def endant settled the custody/adoption/harassnment action thinking
that he and Beverly had "concl usively dispose[d] of their
respective bundles of rights and liabilities that derive[d] front

their relationship. O Shea v. Anbco O Co., 886 F.2d 584, 590-91

(3d CGr. 1991). It would be unfair to defendant for himto have
to litigate those issues that he reasonably believed had al ready

been resol ved.

- | V-
In applying the entire controversy doctrine, we nust also
consi der whet her mandatory joinder will pronote the goal of
"judicial econony and efficiency - the avoi dance of waste and

delay." DiTrolio, supra, 142 N.J. at 277 (quoting Cogdell, 116

N.J. at 23). We have defined inefficiency as "a duplication of
lawsuits . . . [and] nmultiple actions each involving the

i dentical controversy and the same witnesses.”" D Trolio, supra,

142 N.J. at 277 (quoting Cogdell, supra, 116 N.J. at 26). The
court in the custody action and the court in the tort action
woul d both have had to consider the allegations of abuse
conprising both the custody certification and the tort conplaint.
Consequently, judicial efficiency would have been served by
settling those issues in the first litigation. Al so, although we
have acknow edged that the "wei ght of the econony factor |essens”
when the first action is settled, id. at 278, that does not apply

in cases such as this, where a party intentionally hol ds back
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filing the second claimso as not to upset settlenent
negoti ati ons.

In this case, the tort conplaint was filed on Decenber 26,
1989. However, on Cctober 5, 1992 in his answer to plaintiffs
amended conpl aint, Anbrose raised the entire controversy doctrine
as an affirmative defense. Defendant did not nove for summary
judgment until Septenber 1993, nearly four years after the filing
of the conplaint. The entire controversy doctrine's policy
agai nst inefficiency and waste of judicial resources, although
not entirely negated by this delay, is surely not pronoted by
such actions. Neverthel ess, because judicial econony is only one
consi deration, and such concerns cannot override the doctrine's

overall objective of fairness to litigants, see D Trolio, supra,

142 N.J. at 278, the conclusion remains the same: the claimis
barred because it was not brought in the original action.

The judgnent of the Appellate Division is affirned.

CH EF JUSTI CE PORI TZ and JUSTI CES HANDLER, POLLOCK, O HERN
and COLEMAN join in JUSTICE GARI BALDI's opinion. JUSTICE STEIN
has filed a separate di ssenting opinion.
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STEIN, J., dissenting.

The Court's fixation on the entire controversy doctrine
continues. It bars the assault clains asserted by the victim of
severe donestic violence that allegedly caused two m scarri ages,
on the ground that those clains were not joined in a prior
custody action instituted by defendant, the perpetrator of the
al | eged assaults. The Court denonstrates its affinity for the
entire controversy doctrine by dismssing plaintiffs' conplaint
notw t hstanding that the entire controversy defense was not
pl eaded as an affirmative defense until defendant answered the
amended conpl ai nt approximately thirty-three nonths after the
suit was commenced, and was not asserted as a defense in support
of defendant's summary judgnent notion until nearly four years

after the conplaint was filed. 1In the process, the Court utterly



ignores its own precedents on waiver of affirmative defenses, see

Wllians v. Bell Tel. Lab., Inc., 132 N.J. 109, 118-20 (1993),

and Fees v. Trow, 105 N.J. 330, 335 (1987), as well as forner

Presiding Judge Mchels's opinion in Kopin v. Orange Products,

Inc. 297 N.J. Super. 353, 375 (App. Div.), certif. denied, 149
N.J. 409 (1997), expressly holding that the entire controversy
defense is waived if not asserted within three years of the
filing of a conplaint.

The Court creatively m scharacterizes the waiver issue as a

"debate . . . concerning the proper nethod of pleading a defense

of failure to join clains," Ante at (slip op. at 23), and
attenpts to obscure its inability to neet it by declining to
address waiver, inflexibly dismssing it as an i ssue beyond the
scope of the dissent below. A nore forthright and accurate
response by the Court woul d unequivocally confirmthat the
availability of the entire controversy doctrine defense is
conditioned on its tinely assertion. The Court excuses its
silence on the waiver issue and plaintiff's other equitable
argunents by representing that "it would be nore sensitive to the
matters of inequity" recited in this dissenting opinion if the
bul k of plaintiff's clainms had not been barred by the statute of

l[imtations. Ante at (slip op. at 23). The Court fails to

acknow edge, however, that clainms for conpensatory and punitive
damages based on intentional assaults remain in the case. CQur

entire controversy jurisprudence breaks new ground with the



Court's assertion that an apparent substantive weakness in a
plaintiff's case is a factor that may affect decisively whether
the equitable aspects of the entire controversy doctrine wll

recei ve recognition

In AQds v. Donnelly, 150 N.J. 424 (1997), one of last terms

nost significant cases decided | ess than six nonths ago, the
Court virtually assured the bar that there would be no nore

i nstances of draconian applications of the entire controversy

doctrine. In words designed to cal mand reassure both litigants
and | awers, the Court benignly observed: "W have al ways
enphasi zed that preclusion is a renedy of last resort.” 1d. at

446. The Court then cited CGelber v. Zito Partnership, 147 N.J.

561, 565 (1997), for the proposition that "[c]ourts nust
carefully anal yze" both fairness to the parties and fairness to
the systemof judicial adm nistration "before dismssing clains

or parties to a suit.” dds, supra, 150 N.J. at 446-47 (enphasis

added). Continuing, the Court cited both claimjoinder and party

j oi nder cases in support of the principle that "[t] he purpose of
the doctrine is not to bar nmeritorious clains, but to encourage
l[itigants to bring to the attention of trial courts persons [or
clainms that] should be joined in a proceeding.” |[d. at 447.

And just one year before deciding Qds, the Court in Brennan

v. Orban, 145 N.J. 282 (1996), confronted with the question



whet her marital tort clainms joined with other donestic rel ations
clainms should be tried by a court or by a jury, held that the
"court shoul d deci de whether, on balance, the interests in
vindicating the marital tort outweigh the interests of a unitary
di sposition of the famly dispute and warrant a jury trial." 1d.
at 304. The Court in Brennan enphasi zed that, in balancing those
interests, the severity of the violence inflicted nmerits
significant weight:

Qoviously, the court will consider inits

assessnent of the interests, the nature and

extent of the violence inflicted on the

spouse, be it nmental or physical. After all,

"these di sputes are not private wars. Acts

of donestic violence are often crines. The

public has an interest, wholly apart from

that of litigants, in the fair and effective

resolution of these cases.” Trial by jury,

for reasons rooted in our history and

tradition, is a special repository of public

confidence that our laws will be vindicated.

[Ibid. (citations omtted).]

Notwi thstanding its recent pronouncenents in Adds and
Brennan, the Court bars plaintiffs' tort action against defendant
Anbr ose because plaintiff Beverly OQiver failed to assert her
tort clainms as counterclains in the custody proceedi ng previously

filed by Anbrose. In holding that preclusion -- the renedy of

| ast resort -- is appropriate here, the Court apparently
overl ooks or attaches little significance either to the nunerous
equitable factors or to the allegations of extrene viol ence that
mlitate against so severe a renedy:

e Anbrose's custody action, filed in Cctober

1988, was settled without a trial in August

1989, and apparently inposed only a m ni nal
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burden on judicial resources in the Famly
Part .

e Although the divers' tort action was filed
in Decenber 1989, the notion for sunmmary

j udgnment based on the entire controversy
doctrine was not filed until Novenber 1993,
nearly four years later. At the tinme the
notion was filed, Anbrose was being defended
on plaintiffs' negligence clains by counsel
for Allstate and Cunberl and I nsurance
Conpani es, the homeowners carriers covering
Anbrose for the tinme period at issue, and by
personal counsel on plaintiffs' clains of
intentional tort and punitive damages. The
summary judgnent notion, filed only by
counsel for Allstate, was not granted until
Decenber 1994, after Allstate's counsel in
Oct ober 1994 sought reconsideration by the
trial court of the prior notion.

e In the course of her eight-year
relationship with Anbrose, Beverly diver
becane pregnant four tines. Two pregnancies
were term nated by abortion, Oiver alleging
t hat Anbrose forced her by threats and
violence to term nate those pregnancies. The
| ast two pregnancies term nated by

m scarriages that Aiver alleges were caused
by violent beatings inflicted on her by
Anbrose. Melissa Rose Aiver was born July
9, 1988. In explaining during depositions
why she did not seek to assert her tort

cl ainms agai nst Anbrose in the custody suit he
filed, Beverly Aiver testified that "ny
concentration during that period was to nake
sure that Melissa Rose was safe and cared for
and got the best care that she could. | did
concentrate on that [and] | wasn't |ooking at
what had gone on with me." She testified
that in the custody case she focused on the
safety of her daughter, "paranmount to
everything else.”

e Beverly Adiver filed a certification during
t he custody proceeding that infornmed both the
Fam |y Part judge and defendant of her

al | egations that she was viciously and
violently assaul ted by Anbrose.

Nevert hel ess, Anbrose consented to the

di smissal with prejudice of his custody
action without requiring Aiver to rel ease
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himfromliability for his assaultive
conduct .

e Under Brennan v. Orban, supra, diver's

al | egations that Anbrose brutally and
violently assaul ted her on numerous occasi ons
woul d have required a jury trial (and a jury
trial was demanded in the tort action) even
if the tort clains had been asserted in the
custody case. Those allegations include:

April 1983: Angered that she was
pregnant, Anbrose sl apped her in
the face, pushed her against a
wal |, and choked her;

Decenber 1983: Upon | earning that
A iver was pregnant again, Anbrose
threatened to kill her if she did

not have an aborti on.

Decenber 1984: \When diver refused
to term nate anot her pregnancy by
abortion, Anbrose tried to run her
over with his car, tied her to a
refrigerator, and threw her down

t he basenent steps, causing a

m scarri age;

Cct ober 1985: Angered over anot her
pregnancy, Anmbrose threw her
against a wall, flung her down a
flight of stairs, and kicked her.
Anot her m scarriage foll owed.

Putting to one side the equitable roots of the entire
controversy doctrine, one would assune that the Court would
understand fully why O iver, whose four prior pregnancies
all egedly were term nated either by abortions coerced by
Anbrose or m scarriages caused by Anbrose's viol ent
assaul ts, would not wish to entangle the custody proceeding,
in which she was highly likely to prevail, wth an extrenely
adversarial tort litigation against Anbrose. Viewed in the
context of our precedents that conpel consideration of
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equi table factors, and taking into account the powerful

public policy articulated in Brennan, supra, favoring

judicial vindication of aggravated donestic viol ence
assaults, the Court's disposition precluding the Aivers
tort action constitutes an astonishing repudiation of our

precedents.

Long before our decision last termin Adds, supra, our

cases have enphasi zed the equitabl e underpinnings of the
entire controversy doctrine and its focus on fairness. As

Justice O Hern observed in Brennan, supra: "Despite its

policy of joinder of clains, the boundaries of the entire
controversy doctrine are not limtless. It remains an

equi tabl e doctrine whose application is left to judicial

di screti on based on the factual circunstances of individual
cases." 145 N.J. at 291 (citation omtted). |In our
application of that doctrine, we have "proceed[ed] on a

st ep- by-step basis recognizing that the doctrine is one of
judicial fairness and will be invoked in that spirit."

Crispin v. Vol kswagenwerk, A .G, 96 N.J. 336, 343 (1984);

see also Cogdell v. Hospital Cr., 116 N.J. 7, 23 (1989)

(stating that "party fairness is critical in the application
of the entire controversy doctrine."). Because the doctrine

is so inextricably dependent in its application on



principles of fairness, we have been cautious not to
"convert the entire controversy doctrine froman equitable

device into a trap for the unsuspecting.” Cafferata v.

Peyser, 251 N.J. Super. 256, 263 (App. Div. 1991).

Unfortunately, as on a prior occasion, see Prevratil v.

Mohr, 145 N.J. 180, 199 (1996) (Stein, J. dissenting), the

Court gets the wong answer in this case because it poses
the wong question. Respectfully, the issue before us
cannot sinply be franed as "whether we should create an
exception to [the entire controversy] doctrine for custody

actions.”" Ante at (slip op. at 2). The critical issue

is nore specific, focusing on whether "based on the factual

ci rcunstances of [this] individual case[]," Brennan, supra,

145 N. J. at 291, the doctrine should or should not apply as
a matter of judicial discretion.

The equitable factors overwhelmngly dictate that the
entire controversy doctrine not be applied. As Judge

M chel s observed in Kopin v. Oange Products, Inc., supra,

297 N.J. Super. at 375, where the entire controversy

defense was not raised for nore than three years, that
defense is waived if it is not asserted in a tinely manner:

Beyond this, even if the entire
controversy doctrine were applicable,

def endant wai ved that defense. The
entire controversy doctrine is an
affirmati ve defense. R._ 4:5-4 provides
in part that "[a] responsive pleading
shall set forth specifically and
separately a statenent of facts
constituting an avoi dance or affirmative
defense . . . ." "[Aln affirmative

8



defense is waived if not pleaded or
otherwise tinely raised.” In addition,
a party's conduct can estop him her from
relying on an affirmative defense.

[(citations omtted). ]

See also Wllianms, supra, 132 N.J. at 119 (hol ding statute

of limtation defense waived although pl eaded but not

thereafter asserted until post-trial notion); Fees, supra,

105 N.J. at 335 (holding statute of limtations defense
wai ved when neither pleaded nor raised in defendant's notion

for summary judgnment); Brown v. Brown, 208 N.J. Super. 372,

383-84 (App. Div. 1986) (holding in marital tort action that
entire controversy defense was wai ved when not asserted
until two and one-half years after filing of conplaint);

Pressler, Current N.J. Court Rules, comment on R_4:6-7

(1997) ("While this rule does not expressly so state,
ordinarily affirmative defenses required to be pleaded by R_
4:5-4 which are not so pleaded or otherwise tinely raised
are waived.")

As in Kopin, supra, defendant did not plead the entire

controversy doctrine as an affirmative defense for al nost

three years and del ayed nearly four years before raising the

doctrine as a basis for summary judgnent. In the interim
plaintiffs had proceeded with discovery and preparation for
trial, and "defendant had al ready substantially assuned the
burdens of successive litigation and had encouraged
plaintiff herself to continue in the costly prosecution

thereof." Brown, supra, 208 N.J. at 383-84. If the entire
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controversy doctrine is intended to avoid burdening judicial
resources with duplicative litigation, that purpose is
hardly advanced when the doctrine is permtted to be applied
after the second case is alnbst four years ol d.

Mor eover, as noted, although the crux of the conplaint
all eged intentionally tortious conduct, the entire
controversy defense was rai sed by counsel for one of
Anbrose' s honeowner carriers who was defendi ng Anbrose only
on the peripheral allegations of negligent infliction of
enotional distress. Anbrose's personal counsel, who was
defending the intentional assault allegations, never raised
t hat defense. The |lower courts erred when they did not

hol d, as in Kopin, supra, that the entire controversy

def ense had been wai ved, or could not as a matter of
fairness be applied so late in the litigation. This Court
now per petuates that error

Moreover, as a matter of judicial burden, the docket
entries in the prior custody action reveal virtually no
judicial involvenent between the conplaint's filing in
Oct ober 1988, and its voluntary dism ssal by Anbrose in
August 1989. As the Court observed just last termin
Kar povi ch v. Barbarula, 150 N.J. 473, 481-82 (1997): "The

consent judgnment thus involved virtually no judicial
resources. Judicial involvenment was so minimal as not to

warrant the invocation of the entire controversy doctrine."
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Anot her equitable consideration is that our Rul es of
Court treat custody cases differently fromother actions
because the primary concern is the best interests of the
child. Rule 5:8-6 provides:

Where the court finds that the

custody of children is a genuine and

substantial issue, the court shall set a

hearing date no |ater than 3 nonths

after the last responsive pleading. The

court may, in order to protect the best

interests of the children, conduct the

custody hearing in a famly action prior

to a final hearing of the entire famly

action.
Accordingly, custody actions inpose significant tinme
restraints on the parties and, in addition to the virtual
certainty that the tort action would have been tried to a
jury, Oiver's counsel justifiably may have assumed that as
a matter of practicality the tort action could not have been
ready for trial intime to be tried sinultaneously with

Anbrose' s custody suit.

Al t hough our Court's enphasis in Brennan, supra, on the

i nportance of providing judicial vindication for egregious
assaults in domestic violence cases, 145 N.J. at 304,
occurred in the context of resolving whether such suits
should be tried to a jury or by the Famly Part as a matter
ancillary to the donmestic relations litigation, our
observations in Brennan cannot be viewed as an anal ytically

11



wat erti ght conpartnment unrelated to the equitable
foundations of the entire controversy doctrine. 1In the
context of the issue raised in this appeal, the entire
controversy doctrine's focus on fairness and Brennan's focus
on the inportance of judicial vindication for egregi ous acts
of donestic violence are conplinmentary anal ytical strains.
Taking Aiver's allegations as true for purposes of
Anbrose's summary judgnent notion, her tort conplaint
presents nultiple clains of vicious and contenptible acts of
donestic violence. 1In enacting the Prevention of Donestic
Vi ol ence Act of 1991, the Legislature forcefully expressed
its purpose to afford victins of domestic violence, whether
spouses or cohabitants, the maxi num protection from abuse
the | aw can provi de:

The Legislature finds and decl ares t hat
donmestic violence is a serious crine
agai nst society; that there are

t housands of persons in this State who
are regularly beaten, tortured and in
sonme cases even killed by their spouses
or cohabitants; that a significant
nunber of wonmen who are assaulted are
pregnant; that victins of donmestic

vi ol ence cone fromall social and
econom ¢ backgrounds and et hnic groups;
that there is a positive correl ation
bet ween spousal abuse and child abuse;
and that children, even when they are
not thensel ves physically assaul ted,
suffer deep and | asting enotional
effects fromexposure to donestic
violence. It is therefore, the intent
of the Legislature to assure the victins
of donestic violence the nmaxi mum
protection from abuse the | aw can

provi de.

[N.J.S. A, 2C. 25-18 (enphasis added). ]
12



Mor eover, the Legislature specifically directed the
judiciary to provide both "emergent and |long-termcivil and
crimnal remedies" to address and vindicate the interests of
victinms of donestic violence. |1bid. The Legislature
st at ed:

The Legislature finds that battered
adults presently experience substanti al
difficulty in gaining access to
protection fromthe judicial system
particularly due to that systems
inability to generate a pronpt response
in an emergency situation . .

Further, it is the responS|b|I|tv of the
courts to protect victins of violence
that occurs in a famly or famly-Ilike
setting by providing access to both
energent and long-termcivil and
crimnal renedies and sanctions, and by
ordering those renedi es and sanctions
that are available to assure the safety
of the victins and the public. To that
end, the Legislature encourages .

the broad application of the remedi es
avai l abl e under this act in the civil
and crimnal courts of this State.

[Ibid. (enphasis added). ]

Surely, the Legislature would be surprised to |l earn
that its determnation to provide conprehensive relief to
victinms of donestic violence could be frustrated by a
procedural bar to recovery invoked four years after the
commencenent of civil litigation by counsel whose
representation of defendant was only tangentially related to
the clains of intentional tortious assault that constitute
the focus of the suit.

Fairly evaluated, Oiver's entitlenent to conpensation
for Anbrose's violent assaults constitutes a strong and

13



i ndependent equitable factor that should preclude
application of the entire controversy doctrine in this
l[itigation. Conbined with the other persuasive equitable
consi derations that support Oiver's contentions --
i ncluding the delay of four years in Anbrose's assertion of
the entire controversy doctrine and the mninmal expenditure
of judicial resources in the custody proceeding -- the
application of the entire controversy doctrine to bar the
Aivers' tort clains ignores the doctrine's equitable
foundations and frustrates the interests of justice.

| can readily acknow edge the significance of the
judiciary's interest in avoiding duplicative litigation that
underlies our claimjoinder rule. But Beverly Aiver's
interest, after two coerced abortions and two vi ol ence-
i nduced mi scarriages, in keeping separate her assault clains
agai nst Anbrose fromhis claimfor custody of or visitation
rights with her infant daughter, is an equitable interest
that in the context of her allegations of violent assault
deserves conpassionate recognition by any court. [If the
entire controversy doctrine is grounded in equitable
principles, the Court's clinical and unsynpathetic el evation
of the judiciary's generalized interest in claimjoinder
over the equitable interests of this litigant is dismaying

and di sappoi nti ng.
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| previously expressed the view that

[t]he franmers of the Judicial Article of
the 1947 Constitution would be appall ed
to learn that the "fusion of the powers
of Law and Chancery in one Superior
Court," designed to avoid the delay and
duplication that results from"the
splitting of a controversy,"” has been
transforned into a bureaucratic
procedural snare that closes the

court house doors to innocent litigants
with neritorious clains.

[Prevratil, supra, 145 N.J. at 211
(Stein, J., dissenting (citations
omtted).]

Those who conbi ned to produce the Judicial Article and our
uni fied court system understood the adm nistrative benefits
of claimjoinder, but those benefits are lost if the second
suit is allowed to drag on for four years before the non-
joinder defense is asserted. Wien we permt that defense to
be asserted successfully at a point in the litigation when
t he joi nder requirenent no | onger serves the purpose of

avoi ding the second suit, our application of the entire
controversy doctrine becones pointless and nechanistic,

achi eving none of the judicial managenent goal s that
inspired the doctrine, and serving no useful purpose except
to bar the potentially nmeritorious claimof a litigant. In
my view, such a bureaucratic application of the entire
controversy doctrine is at odds with our basic m ssion:

But the fundanental harm done here is
institutional. The judiciary exists to
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di spense justice, not deny it. W act
in conflict with our nost basic duty and
functi on when we adopt rules or announce
deci sions that close the courthouse
doors even to a single deserving
l[itigant. The public that we serve is
entitled to take for granted that when
we act to bar neritorious clainms we do
so cautiously and reluctantly, and
proceed only because the adm nistrative
goal s that we advance are so essenti al
and beneficial to the adm nistration of
justice as to warrant the [application]
of a preclusionary rule.

[1d. at 214.]
| would reverse the judgnent of the Appellate Division

and remand the case for trial to the Law D vi sion.
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