Copr. © West 2001 No daimto Oig. US Govt. Wrks

508 A 2d 1149
(Cite as: 209 N. J. Super. 596, 508 A 2d 1149)

Superior Court of New Jersey,
Appel | ate Di vi si on.

STATE of New Jersey, Plaintiff-Respondent,
V.
John REGAN, Defendant-Appel |l ant.

Argued March 11, 1986.
Deci ded May 2, 1986.

*596 SYNOPSI S

Def endant was convicted in the Superior Court, Law D vision,
Passai ¢ County, of driving while intoxicated, pursuant to guilty
pl ea, and he appeal ed. The Superior Court, Appellate D vision
Stern, J.S.C., held that defendant's plea of guilty to charge
leading to custodial sentence could not be deened voluntary,
knowing and intelligent, and thus, he could not be subject to
mandatory penalties for a third offender.

Vacat ed and renanded.
West Headnot es

[ 1] Aut onobil es k359
48Ak359
(Formerly 110k1202.5(3), 110k1202.7)

In light of state's strong policy against drunken driving,
out-of -state conviction equivalent to a violation of New Jersey
statute prohibiting driving while intoxicated is considered a
prior offense under such statute. N J.S. A 39:4-50.

[ 2] Aut onobil es k359
48Ak359
(Formerly 110k1202.5(3), 110k1202.7)

Def endant's New York conviction of driving while intoxicated,
entered before New Jersey conviction of driving while
i ntoxi cated, could be considered a prior violation for purposes
of sentencing under New Jersey statute prohibiting driving while
intoxicated. N J.S A 39:4-50.

[ 3] Autonobil es k359
48Ak359
(Formerly 110k1202.10(3), 110k1202.12)



New Jersey trial court could not presune that defendant coul d not
afford counsel or did not waive right to counsel in pleading
guilty in New York court to charge of driving while intoxicated,
for purposes of determ ning whether such conviction could be used
to enhance defendant's sentence for subsequent New Jersey
conviction of driving while intoxicated, where New York trial
court denied notion to vacate guilty plea on grounds that he had
been granted adjournment for purposes of retaining attorney but
failed to retain attorney.

[4] Crimnal Law k273.1(4)
110k273. 1(4)

Def endant facing mandatory custodial term nust be so advised
before guilty plea is accepted.

[5] Crimnal Law k273.1(4)
110k273. 1(4)

Defendant's plea of guilty to charge of driving while
i ntoxi cated, which led to custodial sentence could not be deened
voluntary, knowng and intelligent, and thus, he could not be
subject to nmandatory penalties for a third offender, where
defendant was told nothing about sentence maxi nrum or mandatory
sentence for third offenders, sentencing was adjourned to await
defendant's driving record, and it did not appear to parties at
such tinme that mandatory sentence was required. N.J.S A
39:4-50;, R 7:4-2(b); R 7:6-7.
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Def endant appeals his conviction for driving while intoxicated
(N.J.S. A 39:4-50) and contends that it was error to sentence him
as a third offender. Specifically, he argues that his prior
conviction in New York for driving while inpaired should not have
been considered as a prior offense for purposes of the enhanced
penalties provided for a third offender. He further contends
that since he was not represented by counsel when he pleaded
guilty in New York, it was constitutionally inperm ssible to use
that conviction to inmpose an enhanced sentence of inprisonnent.
Def endant al so argues that the State of New Jersey was "estopped”
from sentencing himas a third offender *599 in view of the fact
that he was treated as a first offender in New York



We di sagree with defendant's principal contentions but, for the
reasons set forth in Point IV of our opinion, vacate the
conviction for driving while intoxicated and remand for further
proceedi ngs. [ FN1]

FN1. Wil e defendant appeals his sinultaneous conviction for
refusal to take a breathalyzer exam nation, see N J.S A
39:4-50.2, -50.4a, no issue is addressed to that conviction.
W therefore do not address the subject and dismiss the
appeal fromthat conviction

On February 5, 1985 defendant entered his guilty pleas in the
Hal edon Muni ci pal Court. On notion of the prosecutor, a charge
of driving while his license was suspended (N.J.S. A 39:3-40),
occurring sinultaneously on Novenber 5, 1984, was nerged into the
charge of driving wunder the influence. On March 19, 1985
def endant appeared before the nunicipal court judge for
sent enci ng. The prosecutor represented that defendant had two
prior convictions within the last ten years for driving while
i ntoxi cated, one on Novenmber 22, 1981 in Wst Paterson, New
Jersey, and the other on July 28, 1982 in the state of New YorKk.
The question arose as to whether the New York conviction should
be considered and whet her defendant could be sentenced as a third
of f ender. Def endant submtted a letter fromthe court clerk for
the Town of Bloomng Gove, New York, indicating that he was
arrested in that town on July 28, 1982 and charged **1151 with
driving while intoxicated, and that on January 25, 1983 he
pl eaded guilty to driving while inpaired. See N.Y.Veh. &
Traf.Law, 88 1192(1) and (3) (MKinney Supp.1986). He was
sentenced to pay a fine of $250 and to a 60-day suspension of his
New York driving privileges. The clerk further indicated that
def endant "was not represented in court by an attorney."

*600 The rmunici pal judge in the case concluded that the New York
convi ction should be considered and that defendant was therefore
a third offender under N J.S A 39:4-50. Accordingly, on the
conviction for driving while intoxicated, he sentenced defendant
to the Passaic County Jail for 180 days, suspended his |icense
for ten years and inposed a fine of $1,000, a surcharge of $100
and $25 court costs.

The Law Division on trial de novo found that defendant was a
third of fender and inposed the sane sentence. The judge relied
on State v. Crommell, 194 N J.Super. 519, 477 A 2d 408
(App. Div.1984), which held that a defendant was subject to the
enhanced penalty for driving while under a |icense suspension,
pursuant to N.J.S. A 39:4-50, where his underlying conviction for
drunk driving | eading to the suspension occurred in New York.

Def endant subsequently noved before the New York court to vacate



his guilty plea entered in that state on the ground that he was
not represented by counsel at the tinme the plea was entered
The presiding justice denied defendant's notion for the foll ow ng
reasons:

The Defendant originally sought an adjournnment for the purpose

of retaining an attorney. That adj ournnent was grant ed. He
chose to proceed without an attorney after several requests for
further adjournnments were granted. He should not now be

permtted to withdraw his plea of guilty on the grounds that he
was not represented at that tine.

Def endant, relying on State v. Davis, 95 N.J.Super. 19, 229 A 2d
682 (Cy.Ct.1967), contends that he should not have been treated
as a third offender since he had only one previous conviction
under N.J.S. A 39:4-50 in New Jersey.

N.J.S. A 39:4-50(a) provides that "A person who operates a notor
vehicle while under the influence of intoxicating I|iquor :
shall be subject” to certain enunerated penalties. The actual
penalty depends on the nunmber of prior convictions, if any.
N.J.S.A 39:4-50(a)(3), now reads as it provided on Novenber 5,
1984, and st at es:

*601 For a third or subsequent violation, a person shall be

subject to a fine of $1,000.00, and shall be sentenced to

i nmprisonment for a term of not |ess than 180 days, except that

the court may |ower such term for each day, not exceeding 90

days, served performng community service in such form and on

such ternms as the court shall deem appropriate under the
ci rcunstances and shall thereafter forfeit his right to operate

a notor vehicle over the highways of this State for 10 years.

N.J.S. A 39:4-50(a) further provides, in part:

A person who has been convicted of a previous violation of this

section need not be charged as a second or subsequent offender

in the conplaint made against himin order to render himliable
to the punishnent inposed by this section on a second or
subsequent offender, but if the second offense occurs nore than

10 years after the first offense, the court shall treat the

second conviction as a first offense for sentencing purposes

and if a third offense occurs nore than 10 years after the

second offense, the court shall treat the third conviction as a

second of fense for sentencing purposes. [Enphasis added.]

In State v. Davis, supra, the defendant was convicted for
vi ol ati ng N.J.S.A 39:4-50 on June 2, 1966. Four vyears
previously he had been convicted of a simlar offense in
Pennsyl vania, but he had no prior convictions in New Jersey.
The court disagreed **1152 with the nunicipal court's decision to
sent ence defendant as a second of fender. The court interpreted
| anguage in N.J.S. A 39:4-50, as it then provided, as foll ows:

The pertinent |anguage of the first paragraph of NJ.S A

39:4-50 (and of the 1966 anmendnment ..., 'A person who operates



a nmotor vehicle while wunder the influence of intoxicating

liquor * * * ' is not followed by the words 'on or over any
hi ghway of this or any other state' or others of simlar
I mport. The second paragraph reads: "A person who has been

convicted of a previous violation of this section need not be

charged as a second offender in the conplaint * * *_'

(Enphasi s added.) The statute does not say that the 'previous

violation' may be one conmtted outside this State, or that a

"subsequent violation' in this State may be predicated on a

prior conviction in another jurisdiction. [95 N.J. Super. at

22-23, 229 A 2d 682, footnote omtted.]

The Davis court noted that the statute had been anended and
that the Legislature could easily have provided, as it had with
respect to other crines, that the enhanced penalty applied to
convictions for a simlar offense in other jurisdictions. 1d. at
24, 229 A 2d 682. Thus, concluding that the statute should be
accorded a strict construction, the court stated that:

the Legislature intended that the prior as well as the
subsequent violation shall have been conmitted in this State
and that conviction in another state *602 foll owed by violation
here does not constitute the latter a 'subsequent violation or
brand the accused a 'second offender' so as to justify

i nposition of the nore severe mandatory penalty prescribed by

N.J.S. A 39:4-50 or its 1966 anmendment.

Def endant is adjudged a first offender. [Ilbid.]

By L.1966, c. 73, 8 1, this State enacted the Driver License
Compact , N.J.S.A 39:5D1 et seq., which becane effective on
January 1, 1967. L.1966, c. 73, § 7. That conpact, to which New
York is also a signatory, N. Y. Veh. & Traf.Law, 8§ 516 (MKinney
1970), expresses the policy behind it as foll ows:

(b) It is the policy of each of the party States to:

(1) Pronote conpliance wth the |[|aws, or di nances, and
adm nistrative rules and regulations relating to the operation
of motor vehicles by their operators in each of the
jurisdictions where such operators drive notor vehicles.

(2) Make the reciprocal recognition of licenses to drive and
eligibility therefor nore just and equitable by considering the
over-all conpliance with notor vehicle |aws, ordinances and
adm nistrative rules and regulations as a condition precedent
to the continuance or issuance of any license by reason of
which the licensee is authorized or pernmtted to operate a

notor vehicle in any of the party States. [N J.S. A 39:5D 1(b)

In line with this policy, NJ.S A 39:5D4 provides, in
pertinent part, that:
(a) The licensing authority in the home State, for the purposes

of suspension, revocation or Ilimtation of the license to
operate a notor vehicle, shall give the sane effect to the
conduct reported, pursuant to Article I'll [N.J.S A 39:5D 3] of

this conpact, as it would if such conduct had occurred in the
hone State, shall apply the penalties of the hone State or of
the State in which the violation occurred, in the case of



convi ctions for:

* * *
(2) Driving a motor vehicle while under the influence of
i ntoxicating liquor.... [Footnote omtted.]
In State v. Cromnel |, supra, defendant was convicted of driving
while on the revoked list, contrary to N J.S A 39:3-40. That

statute prohibits a person whose license has been revoked from
operating a nmotor vehicle during the period of revocation, and
fixes the penalties for violating the section. It provides
increased penalties for subsequent violations. At the tine
Cromwel | commtted the offense, the statute al so provided:
**1153 Notwi thstandi ng paragraphs a. through e., any person
violating this section while under a suspension issued pursuant
to R S. 39:4-50 shall be subject upon *603 conviction to a fine
of $500. 00, inprisonment in the county jail for 90 days, and an
addi ti onal suspension of the license to operate a notor vehicle
for a period of 5 years. [N J.S A 39:3-40.]

Crommel | had been convicted of drunk driving in New York and, as
a result, had his license suspended in New Jersey pursuant to the
Interstate Driver License Conpact. The question was whether
def endant was properly held subject to the enhanced penalties
provided for persons "violating this section while under a
suspension issued pursuant to R S. 39:4-50." N J.S A 39:3-40
194 N.J. Super. at 521, 477 A 2d 408.

We concluded that by virtue of N J.S. A 39:5D4(a), enbodying
provi sions of the Interstate Conpact, "defendant was subjected to
the mandatory |icense suspension of N J.S. A 39:4-50 follow ng
his New York drunk driving conviction.” 1d. at 522, 477 A 2d 408
(footnote omtted). W stated that "The conclusion is
unavoi dable that his violation of N.J.S. A 39:3-40 occurred while
he was 'under a suspension issued pursuant to R S. 39:4-50."' That
t he enhanced penalties of N.J.S.A 39:3-40 are thus triggered is
entirely consistent with the statutory |anguage and design."
Ibid. Significantly, we added that "To the extent that it may be
read as inconsistent with our conclusion, State v. Davis, 95
N. J. Super. 19, 229 A 2d 682 (Law D v.1967), 1is expressly
di sapproved.” 1d. 194 N.J. Super. at 523, 477 A 2d 408.

The Conpact requires New Jersey to give the same effect to drunk
driving convictions "for the purposes of suspension, revocation

or limtation of the license to operate a notor vehicle."
N.J.S. A 39:5D4(a). However, the issue before us concerns
sentencing, including the mandatory inposition of a custodial
term

[1] Nevertheless, given this state's strong public policy
agai nst drunken driving, see e.g., State v. Kirk, 202 N.J. Super.
28, 56, 493 A 2d 1271 (App.Div.1985), and notw thstandi ng that
penal statutes "nust be strictly construed against the State",



see e.g., State v. Biegenwald, 96 N.J. 630, 640, 477 A 2d 318
(1984), we are satisfied that the Legislature intended an
out-of-state conviction for an offense *604 equivalent to a
vi ol ation of N.J.S.A 39:4-50 to be considered as a prior
of fense under that statute.

[2] It is clear that the Director of Mtor Vehicles has the
authority wunder N J.S. A 39:5D4(a) to suspend defendant's
license for the term specified in NJ.S A 39:4-50(a) upon

consideration of a New York drunk driving conviction. See
Division of Mtor Vehicles v. Lawence, 194 N.J.Super. 1, 2-3,
475 A . 2d 1265 (App.Div.1983). See also Division of Mdtor

Vehicles v. Kl einert, 198 N J.Super. 363, 486 A 2d 1324
(App. Div.1985); Matter of Koval sky, 195 N.J.Super. 91, 95, 477
A.2d 1295 (App.Div.1984). It is illogical to consider defendant
as a subsequent offender for admnistrative purposes only.
There is nothing in the legislative history presented to us or in
State v. Crommell to support such an anomaly. Accor di ngly,
defendant's conviction for drunk driving in New York, entered
before the present offense occurred, may be considered as a prior
vi ol ation for purposes of sentencing under N.J.S. A 39:4-50.

Def endant, however, contends that because he was not represented
by counsel when he entered his guilty plea in New York, he may
not constitutionally be subject to an enhanced penalty based on
t hat convicti on. He relies on Baldasar v. Illinois, 446 US
222, 100 S.Ct. 1585, 64 L.Ed.2d 169 (1980), reh. den. 447 U.S.
930, 100 S.Ct. 3030, 65 L.Ed.2d 1125 (1980).

In Baldasar the United States Suprene Court considered whether
an uncounsell ed m sdeneanor conviction "may be used under an
enhanced penalty statute to <convert **1154 a subsequent
m sdeneanor into a felony with a prison term" 446 U S. at 222,
100 S.C. at 1585, and held that the enhanced sentencing was
i mperm ssi bl e where defendant was unrepresented at the tinme of
the prior conviction. [FN2]

FN2. "There was no najority opinion in Bal dasar. However

Justice Marshall, joined by two nenbers of the court,
thought it ‘'plain that petitioners' prior uncounselled
m sdeneanor conviction could not be used collaterally to
i npose a term of inprisonnent upon a subsequent conviction.'
446 U.S. at 226, 100 S.Ct. at 1587, 64 L.Ed.2d at 173-74.
The sane two justices who joined Justice Marshall also
concurred with Justice Stewart's conclusion that Bal dasar
could not be 'sentenced to an increased term of inprisonnent
only because he had been convicted in a previous prosecution
in which he had not had the assistance of appointed counsel
in his defense.' 446 U.S. at 224, 100 S.Ct. at 1586, 64
L.Ed.2d at 173 (enphasis in original). Justice Blacknmun
concurred separately.” [State v. Garcia, 186 N.J. Super. 386,



388-399, 452 A 2d 715 (Law Div. 1982).]

*605 In State v. Sweeney, 190 N.J.Super. 516, 464 A 2d 1150
(App. Div.1983), this court considered whether Bal dasar prevented
t he use of defendants' prior uncounselled convictions for driving
while intoxicated for purposes of sentencing them as second

of f enders. Bot h def endants were sentenced as second offenders
in municipal court, but the sentences did not include custodia
terns. The court held: "Nei t her defendant was sentenced to

i mpri sonnment and, therefore, the federal Constitution does not
bar the use of a prior conviction for driving under the influence
for the purpose of inposing an enhanced noncustodial sentence
upon a second conviction for driving under the influence.” |Id.
at 521, 464 A 2d 1150. The court distingui shed Bal dasar on the
ground that there the defendant received a substantial prison
term 1d. at 521-523, 464 A 2d 1150. The court recogni zed t hat
under New Jersey |aw defendants were entitled to counsel upon

their previous convictions for driving while intoxicated. 1d. at
524-525, 464 A 2d 1150. See Rodriguez v. Rosenblatt, et al., 58
N.J. 281, 295, 58 A 2d 216 (1971). See also State v. Garcia,
186 N.J. Super. 386, 452 A . 2d 715 (Law Div. 1982). However, the

Sweeney court further stated:

Wiile it is appropriate to require the State to prove a prior
conviction if it seeks second offender penalties under N J.S A
39:4-50, [State v.] Bowran stands for the proposition that if a
def endant wi shes to challenge the use of a prior notor vehicle
| aw conviction for enhanced sentencing purposes under a notor
vehicle statute, he has the burden of denonstrating that the
conviction is invalid for sentencing purposes. A def endant,
in such circunstances, is in a better position to provide the
court with information surrounding the prior convictions. [190
N. J. Super. at 526, 464 A 2d 1150.]

[3] In State v. Bowman, 131 N.J.Super. 209, 329 A 2d 97
(Cy. Ct.1974), aff'd 135 N.J. Super. 210, 343 A 2d 103
(App.Div.1975), this «court, in affirmng *606 defendant's
sentence as a second offender to a 90-day jail termfor violating

N.J.S.A 39:6B-2, had rejected defendant's argunent that the
State failed to prove that he knowingly waived his right to
counsel when he pleaded guilty to his first offense. The court
stated: "The certification by the judge of that court, submtted
following an order enlarging the appellate record, clearly shows
t hat defendant was advised of his right to counsel and know ngly
wai ved it before he pleaded guilty.” 1d. at 211, 343 A 2d 103
Moreover, since Bownan was decided, Bal dasar mnade clear that
def endant has the burden, for sentence purposes, of proving that
the prior conviction was entered wthout the assistance of
counsel and that defendant was indigent and did not waive the
assi stance of an attorney. See Bal dasar v. Illinois, supra, 446
UsS at 229, 100 S.Ct. at 1588, 64 L.Ed.2d at 175 (Marshall, J.
concurring at ftn. 3); State v. Grcia, supra, 186 N.J. Super. at
389, 452 A 2d 715 (ftn. 4). Here, the record is clear that
defendant is now represented by private counsel and, particularly



given the reasons expressed on the denial of defendant's notion
to vacate the New York conviction, **1155 we cannot presune that
he could not afford counsel or did not waive his right to retain
counsel there.

|V

Def endant contends that because he was sentenced in New York as
a first offender, notwi thstanding a previous New Jersey
conviction, that error estops the State from now seeking to
sentence himas a third offender. Def endant relies on State v.
Decher, 196 N.J. Super. 157, 481 A 2d 848 (Law Div.1984), in which
the Law Division held that because defendant was considered a
first offender upon being sentenced for what was actually his
second offense, the State could not now sentence himas a third
of f ender.

We have concluded that the issue need not be addressed because

the plea nust be vacated on other grounds. At oral argunment we
pursued exactly what was said at the time of plea *607 which gave
rise to the assertion of "reliance." W questioned counsel

about the advice given defendant as to his maxi num exposure which
woul d relate to the assertion under review.

Subsequent to oral argunent, the parties supplied us with a copy
of the plea transcript, and we note the follow ng colloquy
containing the only exchange between the court and defendant
relating to the guilty plea for violating N J.S A 39:4-50:

THE COURT: M. Regan, you've heard the representation of your

attorney that you intend to enter a plea of guilty to sumons #

27538 which charges you with driving under the influence of

al cohol, violation of NJ39:4-50, did you not?

MR. REGAN: Yes sir.

THE COURT: Do you concur that you wish to plead guilty?

MR REGAN: Yes sir.

THE COURT: "1l accept your plea of qguilty. "Il postpone

sentencing for one nmonth so that defense counsel can ascertain

the nature and extent of the defendant's driving record.

MR. REGAN: Yes sir.

[4][5] If defendant was facing a nandatory custodial term he
had to be so advised. Cf. State v. Kovack, 91 N.J. 476, 453
A. 2d 521 (1982). Moreover, here there was no questioning directed
to the maxi mum exposure much |less to any mandated inprisonnent.
See and conpare R 7:4-2(b); R 7:6-7. If the matter had been
properly developed, the issue of estoppel would have been
avol ded. In any event, the record reflects that defendant was
told nothing about the sentence naxi mum or nandatory sentence for
third offenders. In fact, sentencing was adjourned to await the
driving record. It did not appear to the parties at that tine
that a mandatory sentence was required. Accordingly, defendant's
plea leading to a custodial sentence cannot be deenmed voluntary,
knowi ng and intelligent. Cf. State v. Kovack, supra; State v.



Wnmack, 206 N.J.Super. 564, 503 A 2d 352 (App.Div.1985); State
v. Smth, 109 N.J.Super. 9, 262 A 2d 45 (App.D v.1970), certif.
den. 56 N.J. 473, 267 A 2d 55 (1970). Thus, he cannot be
subjected to the mandatory penalties for a third of fender.

V

Under the circunstances, the plea of guilty to drunk driving is
vacated, and the matter is remanded to the Hal edon Minici pal *608
Court. | f defendant is convicted of the charge upon appropriate
consideration of the matter, he shall be treated as a third
of f ender.



