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A three-count indictnment charged

defendants Anthony G oe and Frank
Car uso, Jr. with second- degr ee
possession with intent to distribute
marijuana in a quantity of nore than
five pounds but less than twenty-five
pounds, N.J.S A 2C. 35-5(a) (1) and
N.J.S A 2C: 35-5(b) (10) (b) (count
two), and fourth-degree possession of

nmore than fifty granms of rmarijuana,
N.J.S. A 2C 35-10(a)(3) (count three).
In count one, Caruso was charged wth
second- degree possession of a gravity
knife for an unlawful purpose while in
the course of conmtting, attenpting
to commt, or conspiring to comit a

narcotics of f ense, N. J. S A
2C. 39-4.1(c).

Following [*2] the denial of his
motion to suppress, defendant pled
guilty to count two, second-degree
possession with intent to distribute
mari j uana. In his plea agreenent,
defendant reserved the right to appeal

the denial of his notion to suppress.

On Septenber 15, 2006, defendant was
sentenced to a five-year state prison
term on count two and count three was
di smissed. Defendant's sentence was
stayed pending the outcome of this
appeal .

On appeal, defendant presents the

foll owi ng arguments:
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BECAUSE THE WARRANT WAS
| SSUED BY A MJUNI Cl PAL COURT
JUDGE W THOUT THE PHYSI CAL
PRESENCE AND SWORN TESTI MONY
OF THE APPLI CANT AND BECAUSE
THE WARRANT WAS | SSUED ON
UNSWORN EVI DENCE
I NSUFFI CI ENT TO  ESTABLI SH
PROBABLE CAUSE, THE TRIAL
COURT ERRED BY DENYING THE
DEFENDANT" S MOTI ON TO
SUPPRESS.

A. IN REVI EW NG
A LAW DI VI SION
DECI SI ON OF A
MOTI ON TO SUPPRESS

EVI DENCE, THE
APPELLATE DI VI SI ON
AFFORDS NO

DEFERENCE TO LEGAL
CONCLUSI ONS MADE
BY THE LAW
DI VI SI ON.

B. THE WARRANT
IS INVALI D BECAUSE
IT WAS | SSUED BY A
MUNI Cl PAL COURT
JUDGE W THOUT THE
PHYSI CAL  PRESENCE

AND SVIORN
TESTIMONY OF THE
APPL| CANT.

C. SINCE THE
" AFFI DAVI T"

CONS| DERED BY THE
JUDGE IS NOT, IN
ACTUALI TY, AN
AFFIDAVIT, IT 1S
| NDI SPUTABLE ~ THAT
THE WARRANT [ *3]
WAS  ISSUED ON
UNSWORN  EVI DENCE
| NSUFFI CI ENT TO
ESTABLI SH PROBABLE
CAUSE.

PO NT 11
FAILURE TO COWPLY WTH

THE PROCEDURAL REQUI REMENTS
OF R 3:5-3(b) RENDERS THE
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SEARCH WARRANT | NVALI D.

After considering these contentions in
light of the record, the applicable
law, and the argunents of counsel, we
affirm

The rel evant facts can be
sunmmari zed as follows. During the week
of August 7, 2005, Investigator Scott
Moel | er, a Dover Township police
officer assigned to the COcean County
Narcotics Strike Force (OCNSF), was
contacted by a reliable confidential
i nformant whose assistance "led to the
arrest of seven individuals for CDS
vi ol ations and the sei zure of
quantities of PCP and nmarijuana." The
informant told Investigator MNbeller
that Anthony G oe of Tons River was
"planning to purchase a |large quantity
of marijuana from his source of supply
in Mnmuth County and would be
returning to the Ocean County area to
distribute same. " The i nf or mant
described the vehicle defendant would
be using as a red Odsmobile Ciera,
and also stated "an individual known
to himher only as Frank, a [white
mal e] being approximately 19 vyears

old, 59" tall, weighing 170 pounds
with short, dark hair, woul d  be
recei ving [*4] a quantity of this

marijuana from d oe. "

Based on this information, WMeller
and ot her nmenber s of t he OCNSF
initiated surveillance of defendant's
residence. At approximately 8:00 p.m
on August 11, 2005, Meller observed
def endant exit his residence and drive
off in a red Adsnpbile Ciera, which
Moel l er determined from the Division
of Modtor Vehicles was registered to
Anthony G oe. Defendant drove to a
location in Tonms River, where he
picked up an individual carrying a
white plastic bag, who matched the
informant's description of "Frank,"
and then drove back to his residence.
Bot h def endant and Fr ank ent er ed
def endant's house with the white
plastic bag. "Mnutes later," the two
exited defendant's resi dence and
def endant placed the white plastic bag
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in the trunk of his car.

Moel ler followed the vehicle to a
residential area in Tinton Falls, and,
approxi mately one-half hour later
observed defendant's vehicle |eaving
the area and traveling southbound on
the Garden State Parkway. Moel | er
contacted the Dover Township Police
Department (DTPD) and requested a
notor vehicle stop, which occurred at
approxi nately 11:05 p.m Defendant and
Frank Car uso, who Moel | er knew
"through prior police contact" [*5]
as a di stributor of controll ed
danger ous substances (CDS) in the Tons
River area, were renmoved from the
vehicle and patted down. During the
pat-down of Caruso, police found a
"metal folding knife" in his right
front pocket, and he was placed under
arrest for wunlawful possession of a
knife. A search incident to arrest
yielded an undisclosed anount of
marijuana and $ 1515 on Caruso's
person. Additionally, a "sniff" test
performed by a K-9 detection unit was
positive for the presence of CDS in
the trunk area of defendant's car
Def endant and Car uso wer e t hen
transported to DTPD headquarters, and
def endant' s vehicl e was i npounded.

At approximately 1:00 a.m on
August 12, 2005, Moeller conpleted his
affidavit in support of a request for
a warrant to search defendant's
vehicle "along wth any and all
occupants and containers therein, for
marij uana and ot her controll ed
danger ous subst ances. " Moel ler's
affidavit was "reviewed and approved"
by an assistant prosecutor at 1:00
a.m on August 12, 2005, and in a
witten menorandum to his supervisor,
dat ed January 24, 2006, Moel | er
described the proceedings to obtain
the search warrant as follows: 2

On August 12, 2005, this
witer cont act ed t he
[municipal [*6] court judge
or issuing judge] at []his
hone t el ephone facility
nunber. This witer informed
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[the nunicipal
that this witer
a [c]ourt

court judge]
was seeking
aut hori zed search

warrant for NJ Reg. SFJ-61H
a 1995 ddsmobile [Ciera],
col or red, VI N #
1G3AI55Mb6S6310042. At this
time the [municipal court
j udge] i nstructed this
witer to fax the warrant,
along with all pages of the
[a]ffidavit to hi s

residence. At this tine this

witer was provided with the
f ax number for t he
[ muni cipal court judge] and
[ was] sworn in over the
phone. The [issuing judge]
then contacted this witer
at OCNSF Headquarters

stating that the warrant was
approved and provi ded a
signed copy of the warrant

and [a]ffidavit to this
witer via fax.
[ (Enphasi s added). ]

2 Al though State v. Fariello,
71 N.J. 552, 562 (1976), stands
for the proposition that an
af fi ant cannot "rectify any
defici ency in hi s testi mony
before the issuing judge by
post-search repair," Investigator
Moel ler's menor andum dat ed
January 24, 2006, did not
supplenent the record wth ex
post evidence supporting probable
cause, but rather clarified the
pr ocedur es he fol |l oned in

appl ying for the search warrant.

Upon receipt of the signed warrant,

issued [*7] at 1:40 a.m on August
12, 2005, the defendant's vehicle was
sear ched and t he police sei zed
appr oxi mat el y thirteen pounds of
mari j uana, wr apped in thirteen
separate plastic bags, from the trunk
of the car.

At the motion to suppress, which
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was non-testinonial by agreenent of
t he parties, def endant did not
chal | enge the adequacy of the evidence
to establish probable cause. |Instead,
his attorney argued the warrant was
def ective because it failed to satisfy

the requirenents of Rule 3:5-3(a),
which provides in pertinent part as
fol | ows:
An applicant for a search
war r ant shal | appear
personal ly before the judge,
who nmust t ake t he
applicant's af fidavit or

testimony before issuing the

warrant. The judge may also
exanm ne, under  oath, any
W t ness t he appl i cant
produces, and may require
that any person upon whose
information the applicant
relies appear personally and
be exam ned under oat h

concerni ng such information.

On appeal, defendant contends, as
he did below, t hat the warrant
aut horizing the search of defendant's
car is invalid for two reasons: (1)
the warrant was issued "on an unsworn
statement, " and (2) I nvesti gat or
Moeller did "not personally appear
before the issuing [j]ludge." On the
other [*8] hand, the State contends
"that a reasoned analysis of the case
law and the policy behind the
[e]xclusionary [r]Jule, leads to the
conclusion that R 3:5-7(g) controls
and that the Law Division correctly
denied the suppression notion." Rule
3:5-7(g) provides as follows: "Effect
of Irregularity in Wrrant. In the

absence of bad faith, no search or
seizure nade with a search warrant
shall be deermed unlawful because of
t echni cal i nsuf ficiencies or
irregularities in the warrant or in
the papers or proceedings to obtain
it, or in its execution." (Enphasis
added) .

The Law Division judge's reasons

for denying defendant's suppression
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nmoti on included the foll ow ng:

[While we have sone
fine-tuning as to who said
what to whom and when it

was sworn, it's really not
in dispute factually. Wat
happened here is that rather
t han | nvesti gat or Moel | er
taking his affidavit .
to [the muni ci pal court
judge] to have himreview it
. . . he called and
cont act ed [the nmuni ci pal
court judge] and said that

he needed to get a
search warrant.

And [the rmunicipal court

j udge] swore him in
and then said, "Fax ne the
affidavit.” He faxed [the
affidavit] over, he faxed
him the search warrant, and
[*9] [the nunicipal court
judge] reviewed it and he
signed it.

Let's go back. Let's keep

our eye on the ball
To keep our citizens and

peopl e safe from
unr easonabl e sear ches and
sei zures. no warrant
shal | i ssue  except upon

probabl e cause sworn before
a magi strate or other judge,
judicial officer, authorized
to issue that warrant.

I find that there was
probable cause and | find
that there was a lawfu
war r ant . [ T] he

constitutional rights of M.

G oe . wer e protected.
There is no

constitutional vi ol ati on

her e. | f t here is a
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deviation from the standard

nor mal practice, t hat
devi ati on is hi ghly
technical, and it does not,
in fact, inmpair the validity
and the substance of the

af fidavit and the search
warrant. The evidence wll
not be suppressed.

l. The "Qath or affirmation"
Requi renent of the Fourth Anmendnent

W begin our review wth an
exani nati on of t he constitutiona

principles inplicated in this case.
The exclusionary rule, adopted by the
United States Supreme Court in Weks
v. United States, 232 U S. 383, 34 S
. 341, 58 L. Ed. 652 (1914) and
extended to the states in Mapp V.
Chio, 367 U S. 643, 655 81 S O

1684, 1691, 6 L. EdJ. 2d 1081, 1090
(1961), [*10] requires t he
suppr essi on of evi dence obt ai ned
duri ng sear ches and sei zures in
violation of the Constitution. "The

over ar chi ng pur pose of t he
[exclusionary] rule is to deter the
police from engaging in constitutiona
violations by denying the prosecution

any profit from illicitly-obtained
evi dence.” State v. WIllians, 192 N.J.
1, 14 (2007); see also Ekins wv.
United States, 364 U.S. 206, 217, 80
S. C. 1437, 1444, 4 L. EdJ. 2d 1669,
1677 (1960) ("The rule is calculated
to prevent, not to repair. Its purpose
is to deter -- to conpel respect for

the constitutional guaranty in the
only effectively available way -- by
renoving the incentive to disregard
it."). "Suppressing evidence sends the
st rongest possi bl e nmessage t hat
constitutional msconduct will not be
tolerated and therefore is intended to
encourage fidelity to the | aw. "
WIlliams, supra, 192 N.J. at 14.

Nevert hel ess, the exclusionary rule
is not applied indiscrinmnately.

Suppressi on of evidence
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has al ways been our | ast
resort, not our first
i mpul se. The  excl usionary

rule generates substanti al
soci al costs, whi ch
sonetines include setting
the gquilty free and the
dangerous at |arge. W have
therefore been cauti ous
agai nst expanding [*11] it,
and have repeat edly
enphasi zed that the rule's
costly toll upon
trut h- seeki ng and | aw

enf or cenent obj ectives
presents a high obstacle for

t hose urging its
appl i cation. e have
rejected i ndi scrimnate
application of the rule, and
have hel d it to be
applicable only where its
r enedi al obj ecti ves are
t hought nost efficaciously
served -- that is, where its
deterrence benefits outweigh
its subst anti al soci al
costs.

[Hudson v. M chigan, 547
UsS 586, 591, 126 S C.
2159, 2163, 165 L. Ed. 2d

56, 64 (2006) (citations and
quot ations omtted).]

Simlarly, in refusing to suppress
evi dence seized pursuant to a search
warrant that described the location to
be searched but nisidentified the
address, the New Jersey Suprenme Court
noted: "When the truth is suppressed
and the crininal is set free, the pain
of suppression is felt, not by the
inanimate State or by sonme penitent
pol i ceman, but by the offender's next
victims for whose protection we hold

office." State v. Bisaccia, 58 N.J.
586, 590 (1971). Likewise, in State v.
McCann, 391 N.J. Super. 542, 544,

554-55 (2007), we held suppression was
not the appropriate remedy even though

the nmunicipal court judge that issued
the search warrant should have [*12]
recused hi nsel f due to hi s
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"l ong- st andi ng attorney-client
rel ati onship” with the defendant.

Under the Fourth Amendnent to the
Uni t ed St at es Constitution, "no
Warrants shal | i ssue, but upon
probabl e cause, supported by Gath or
affirmation." See also NJ. Const.
art. I, P7 ("[NNo warrant shall issue
except upon probable cause, supported
by oath or affirmation ").

"Al t hough it has soneti nes been
contended that nonconpliance with the
oath or affirmation requirenment is a
nere technical irregularity that does
not require suppressi on of t he

evi dence obtained pursuant to the
m stakenly issued search warrant, this
is not the case.” Wayne R LaFave,
Search and Seizure, A Treatise on the
Fourth Amendrment 8§ 4.3(e) at 520-21
(4th ed. 2004). We therefore agree
with defendant to the extent he
contends a search warrant issued in

the absence of an oath or affirmation
is invalid and requires suppression of
evi dence obtained pursuant thereto.
See State v. Mriarty, 39 NJ. 502,
503 (1963) ("It [*13] is regrettable
that a warrant which would have been
justified by the known facts nust
fall, but the failure to conply with
the [oath or affirmation] requirenent
of the Constitutions pernits no other
result.").

"[T]he oath or affirnmation

t hat

constitutes a strong rem nder
[the affiant] has a special obligation
to testify truthfully and that he is

subj ect to
fabricate."

puni shnent shoul d he
State v. Caraballo, 330
N. J. Super. 545, 555 (App. Div. 2000).
It is well settled, however, that the
Fourth Amendnment does not prohibit a
judge from placing an affiant who is
not physically present under oath.
See, e.g., United States v. Turner,
558 F.2d 46, 50 (2d CGr. 1977) ("W
cannot accept [defendant's] argunent
that for constitutional purposes an
oath or affirmation is invalid nerely
because it is t aken over t he
tel ephone.”); R 3:5-3(b) ("A Superior
Court judge nay issue a search warrant
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upon sworn oral testimony of an
appl i cant who is not physical |y
present."); LaFave, supra, 8§ 4.3(e) at
519 n.58 ("[Aln '"Cath or affirmtion'
for Fourth Amendment purposes does not
require a face-to-face confrontation
bet ween t he magi strate and t he

affiant.").
Her e, def endant cont ends t he
warrant did not [*14] issue on sworn

testimony because Meller's affidavit
was unsigned when he faxed it to the
i ssuing judge. However, the affidavit,
which is signed by both WMeller and
the issuing judge states: "INV. SCOIT
MOELLER, of full age, being duly sworn
on his oath according to |aw, deposes

and says: . " In addition, the
issuing judge's signature on the
af fidavit confirns t hat t he
af fiant--1nv. Scot t Moel | er - - was

"Sworn and subscribed" on "this 12th
day of AUGUST 2005." Based on our
review of Meller's affidavit, the
search warrant that was issued, and
Moel ler's subsequent menor andum
describing the proceedings to obtain
the warrant, we are satisfied the
record anply supports the Law Division

judge's determination that Meller's
affidavit was made with the know edge
that he was under oath and attesting
to his statenent under penalty of |aw
Absent evidence to the contrary, where
an affidavit "contains the signature
of the affiant and shows on its face
that it was sworn to, [there] is
sufficient evidence of the swearing."”
LaFave, supra, § 4.3(e) at 521
(footnote onmtted). See also Turner,
supra, 558 F.2d at 50 ("An 'Cath or

affirmation' is a formal assertion of,
or attestation to, the truth [*15] of
what has been, or is to be, said."
(Enphasis added)). Thus, the Law
Division judge ~correctly concluded
that the search warrant was supported
by oath or affirmation.

. The " Shall Appear
Requirement of R 3:5-3(a)

Per sonal | y"

def endant's
wer e not

det er m ned
rights

Havi ng
constitutional
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violated, we next examne whether
I nvesti gat or Moel ler's failure to
personal ly appear before the issuing

judge, in violation of Rule 3:5-3(a),
requi res suppression of the marijuana
seized from defendant's vehicle. As a
noted comentator has observed: "[A]
conpl eted affidavit sent to the
judge wi thout a personal appearance by
the affiant before the judge is not
sufficient to satisfy Rule 3:5-3.
Whet her such deficiency would require
the suppression of evidence seized
pursuant to a warrant issued wthout
t he personal appearance by the affiant
is an open question." 31 Leonard N

Arnold, New Jersey Practice Series:
Crimnal Practice and Procedure § 3.5,
at 124 (2008). In our view, it does
not .

The purpose of
to "appear
i ssui ng

requiring an affiant
personal ly" before the
judge stenms from our Court's
recognition that "[t]estimony in the
j udge's presence saf eguar ds t he
i ndi vidual's rights under Fourth
Amendnent [ *16] and t he State
Consti tution. The presence of the
applicant, along with the testinony or
affidavits of any wi tnesses, leads to
a nor e t hor ough and del i berate
exam nation of the factual basis for
i ssui ng t he warrant. " State V.
Val encia, 93 N.J. 126, 135 (1983).
Nevert hel ess, "[i]n the absence of bad
faith, no search or seizure nmade wth
a search warrant shall be deened
unl awf ul because of t echni ca

insufficiencies or irregularities in
the warrant or in the papers or
pr oceedi ngs to obt ain it." R.
3:5-7(9). In analyzing whether a
procedur al def ect constitutes a
“technical " i nsuf ficiency or
irregularity, we find Rule 41 of the
Federal Rules of Crinminal Procedure
instructive. See Max Mehler, Sunmary
And Anal ysi s of New Rule 3: 2A
CGoverni ng Search Warrants, 86 N. J.L.J.

429, 429 (August 8, 1963) (noting that

Rule 3:2A, the predecessor to Rule
3:5-3, was "patterned after Rule 41 of
t he Feder al Rul es of Crim nal

Procedure").
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Rule 41 sets out the federal
requirenents for the issuance and

a search warrant. Under
rules, if a "fundanental"
violation of Rule 41 occurs, t hen
suppression of the evidence seized
with the defective search warrant is
required. United States v. Vasser, 648
F.2d 507, 510 (9th G r. 1980), [*17]
cert. denied, 450 U S. 928, 101 S. C
1385, 67 L. Ed. 2d 360 (1981). A
violation is only "fundanmental ," if it
"involves a constitutional violation."
United States v. Johnson, 641 F.2d
652, 656 (9th Cir. 1980).

execution of
the federal

Wher e the
"non- fundanent al "
non- constitutional),
held suppression of
only be required if:
"prejudice’ in the
search might not
would not have been so abrasive if
[Rule 41] had been followed, or (2)
there is evidence of intentional and
deliberate disregard of [Rule 41]."
Ibid. (citing Vasser, supra, 648 F.2d
at 510; United States v. Radlick, 581
F.2d 225, 228 (9th Cir. 1978)). Thus,
in Johnson the Ninth Crcuit held that
al t hough there were "no |less than four
technical violations of the
search warrant procedure,”
an officer not being sworn
after he submitted his affidavit,
suppression of the evidence seized
pursuant to the search warrant was not

vi ol ati on is
(i.e.,

t he Johnson court
evidence would
"(1) there was
sense that the
have occurred or

i ncl udi ng
in until

required, because "the spirit of Rule
41 [was] met wth full conpliance.”
| bi d.

Appl yi ng t he t wo- pronged t est
enunciated in Johnson to the present
matter, the mar i j uana f ound in
def endant's car shoul d not be
suppr essed. [*18] The first prong of

the Johnson test is satisfied because
the search of the trunk of defendant's

car would have occurred had the
pr ocedur al requirenents of Rul e
3:5-3(a) been explicitly followed.
Nanel y, if | nvesti gat or Moel | er

personal |y appeared before the issuing
judge, the sane affidavit would have
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been produced, based upon the sane
evi dence establishing probable case,
and t he sear ch war r ant woul d

undoubt edly have been
as it was via facsimle.

i ssued exactly

Secondl vy, as conceded by the
def endant, there is no evidence of bad
faith or deliberate disregard of Rule
3:5-3(a) by Moeller. To the contrary,
Moel er sought a warrant when, at
| east arguably, a warrant was not

necessary to search defendant's
i mpounded autonobile. See State .
Di ckey, 152 N.J. 468, 483-84 (1998)

("An inventory search is the search of
property lawfully seized and det ai ned,
in order to ensure that it is
harm ess, to secure valuable itens
(such as mght be kept in a towed
car), and to protect against false
clains of |loss or damage."); State v.
Sugar, 100 N.J. 214, 238 (1985)
(describing the inevitable discovery
exception to the exclusionary rule).
Thus, applying the two-pronged Johnson
test, suppressi on of t he [*19]
marijuana i s not appropriate.

In sum while we do not condone the
procedures utilized by the issuing
judge and express no opinion as to
whet her, in different circunstances,
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t he failure of an af fi ant to

personal | y appear will require
suppressi on of evi dence, we are
persuaded that neither the Fourth
Amendnent of t he United St ates

Constitution nor the provisions of

Article |, Paragraph 7 of the New
Jersey Constitution mandat e
suppression of the evidence seized
from def endant' s aut onobi | e.
Qbvi ousl y, t here wer e procedur a

irregularities in the proceedings to
obtain the search warrant that issued,

but the record clearly supports the
Law Division's determination that
I nvesti gat or Moel ler's af fidavit

established sufficient probable cause
to justify the issuance of the search

war r ant . It is equally clear the
requirenents of Rule 3:5-3(a) were not
intentionally or del i berately
di sregar ded. In fact, I nvesti gat or
Moel | er nerely carried out t he
instructions he received from the
i ssuing judge. Consequently, "[w] e see

no threat to Fourth Amendnent val ues,”

and we find no legitimate reason to
invalidate the warrant. Bi sacci a,
supra, 58 N.J. at 593.

Af firnmed.



