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OPINION
Civil Action
PEREKSTA, J.S.C.

The question decided in this action
is whether a person who has pled
guilty to a disorderly persons offense
of simple assault is barred from hav-
ing that offense expunged because the
offense constituted an act of domestic
violence. The Mercer County Prosecutor

contends that N.J.S.A. 2C:52-14 (b)
coupled with N.J.S.A. 2C:58-3(c), and
in consideration of the Lautenberg

Amendment to the Federal Gun Control
Act of 1968, 18 U.S.C.A. § 922(9g) (9),
evinces a public policy against ex-
pungements of domestic violence con-
victions. Petitioner argues that
N.J.S.A. 2C:52-2 does not prohibit the
expungement of convictions which in-
volve domestic violence, and that the
prosecutor has failed to sustain the
burden of demonstrating that the
availability of the records outweighs
the desirability of having petitioner
freed from any disabilities of the

conviction. The court concludes that
the prosecutor has failed to demon-
strate a basis to [*2] deny the ex-
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pungement, and petitioner is entitled
to the relief sought.

The wunderlying incident is de-
scribed at length in the voluntary
statement petitioner made to the po-
lice soon after its occurrence. On Au-
gust 9, 1995, petitioner H.M.H. was
caring for his autistic son while his
wife was out. He fell asleep and did
not give his son his medication at the
prescribed time. When his wife arrived
home, an argument ensued while H.M.H.
was trying to bathe his son. The child
misbehaved, and H.M.H. attempted to
strike him on the buttocks. This an-
gered the wife of H.M.H. and she came
at petitioner, grabbing, clawing and
scratching him. He pushed her away re-
peatedly. She nevertheless continued
until H.M.H. struck his wife on her
forehead with a closed fist. Due to a
ring he was wearing, the strike drew
blood. Police responded and arrested
H.M.H. without incident. H.M.H. and
his wife remain married to this day.
There is no active restraining order,
and there have been no subsequent al-
legations of domestic violence in the
past twelve years.

On October 19, 1995, H.M.H. pled
guilty to an amended charge of simple
assault, a disorderly persons offense.
On January 12, 1996, he was sentenced
to one year [*3] of probation condi-
tioned wupon male domestic violence
counseling, compliance with all family
court orders, psychiatric counseling,
no contact with the wvictim, payment of
restitution and penalties and assess-
ments. Petitioner successfully com-
pleted probation. He has not had any
subsequent arrests or convictions. Pe-
titioner now seeks to have the records
concerning the arrest and conviction
for simple assault expunged.
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1 On January 27, 2006, H.M.H.
filed a petition in Mercer County
Superior Court to expunge his
simple assault arrest records and
conviction. This court received
no objection from any parties
and, on April 4, 2006, this court
granted the petition. Subse-
quently, the Mercer County Prose-
cutor's Office petitioned this
court to unseal the expunged re-
cords as 1t appeared that peti-
tioner failed to properly notice
all interested parties. The order
granting the expungement was re-
scinded, and the matter was
relisted. In the interim between
the granting of the expungement
and the rescinding of that order,
H.M.H. applied for a firearms
purchaser identification card and
a permit to purchase a handgun.
Soon after the rescinding of the
order of expungement, the East
Windsor Township police [*4]
chief denied H.M.H.'s application
for the gun permits.

N.J.S.A. 2C:53-14 (b) provides the
court with grounds for the denial of a
petition for expungement, directing
that an expungement may be denied when
"the need for the availability of the
records outweighs the desirability of
having a person freed from any dis-
abilities as otherwise provided in
this chapter...and the burden of as-
serting such grounds shall be on the
objector." The Mercer County Prosecu-
tor asserts that, in cases where the
offense sought to be expunged involved
domestic violence, the need for the
availability of records concerning
that incident outweighs the peti-
tioner's desire to have it cleared
from his record. The prosecutor cites
N.J.S.A 2C: 58-3(c) (1) * and the Lau-
tenberg Amendment to the Federal Gun
Control Act of 19680, 18 U.S.C.A. §
922 (g) (9) ° as evincing a public policy
that keeps guns from the hands of per-
sons who committed domestic violence.
Therefore, the prosecutor argues that
expungements of domestic wviolence of-
fenses should be denied in order that
law enforcement agencies may be made
aware of any history of domestic vio-
lence committed by persons applying
for gun permits. Petitioner points to
the failure of [*5] the New Jersey
State Legislature to pass legislation
which would prohibit the expungement
of records concerning domestic vio-
lence related convictions, which leg-
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islation has
past six 1legislative
avail. *

been proposed for the
sessions to no

2 Amended in 2003 to include
all individuals convicted of do-
mestic wviolence, N.J.S.A. 2C:58-
3(c) (1) provides, "No handgun
purchase permit or firearms pur-
chaser identification card shall
be issued ...[t]o any person who
has been convicted of any crime,
or a disorderly persons offense
involving an act of domestic vio-
lence as defined in... [N.J.S.A.]
2C:25-19, whether or not armed
with or possessing a weapon at
the time of such offense." The
disorderly ©persons offense of
simple assault to which H.M.H.
pled guilty fits the 2C:25-19
definition of an offense involv-
ing an act of domestic violence.

3 18 U.S.C.A. §922(g) (9) pro-
vides 1in ©pertinent ©part, "Tt
shall be wunlawful for any per-
son...who has been convicted in
any court of a misdemeanor crime
of domestic wviolence ...to re-
ceive any firearm or ammunition
which has been shipped or trans-
ported in interstate or foreign

commerce." For purposes of this
provision, a simple assault in-
volving domestic violence is con-
sidered [*6] a "misdemeanor
crime of domestic violence". See
State v. Wahl, 365 N.J. Super.

356, 374, 839 A.2d 120 (App. Div.
2004) (Congressional intent in en-
acting Lautenberg Amendment was
to include New Jersey disorderly

persons offenses involving acts
of domestic violence).
4 Most recently, Assembly Bill

1795 which provides that convic-
tion records for a violation of
the domestic wviolence laws are
not subject to expungement was
introduced on January 10, 2006,
and failed to be released from
the Law and Public Safety Commit-
tee. Similar bills (A-1567 / 2004
Session, A-631 / 2002 Session, A-
1074 / 2000 Session, A-1179 /
1998 Session, A-2975 / introduced
in 1997) were not enacted by the
legislature.

Also to be noted is the omission of
law enforcement agencies considering
firearms licensing applications from
the list of persons/agencies who may
utilize expunged records in certain
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limited instances. Specifically,
N.J.S.A. 2C: 52-20 provides that ex-
punged records may be considered by a
judge, the attorney general, or a
county prosecutor in determining
whether to grant or deny acceptance
into a supervisory treatment or diver-
sionary program. N.J.S.A. 2C:52-21
provides for the use of expunged re-
cords for purposes of sentencing [*7]
or setting bail. Pursuant to N.J.S.A
2C: 52-22, the Parole Board may con-
sider expunged records in evaluating
the granting of parole. Moreover,
should a person whose records were ex-
punged seek employment with the judi-
cial branch or with a law enforcement
or corrections agency, he must reveal
to his potential employer the informa-
tion contained in the expunged records
and "such information shall continue
to provide a disability as otherwise
provided by 1law." N.J.S.A. 2C: 52-
27.1(c) .

At first blush, this case presents
a seemingly inconsistent application
of Chapter 52 when viewed in light of
N.J.S.A. 2C:58-3(c) (1) and the federal
gun control law. However, upon closer
review of the opportunities for the
Legislature to cure the apparent in-
consistencies and its continued fail-
ure to do so, the conclusion must be
drawn that, instead of an anomaly, the
situation in which H.M.H. finds him-
self is one which our Legislature con-
sidered and intended to be subject to
redress. The effect an expungement of
H.M.H.'s records will have to remove
any bar to his owning or possessing a
firearm appears to be the very conse-

quence intended by our Legislature;
that is, a person convicted of a do-
mestic violence [*8] offense may,

upon having that offense expunged, ap-
ply for gun permits and have those ap-
plications considered by the appropri-
ate reviewing agencies as 1if the do-
mestic violence offense had not oc-
curred.

This conclusion is supported by the
very language contained in the appli-
cation for a firearms purchaser iden-
tification card, which asks at ques-
tion # 2, "Have you ever been con-
victed of a crime that has not been
expunged or sealed?," and continues to
inquire, at gquestion # 11, "Are vyou
subject to any court order issued pur-
suant to Domestic Violence? If Yes,
Explain?" and, at question # 12, "Have
you ever been convicted of any domes-
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tic violence in any jurisdiction which
involved the elements of (1) striking,
kicking, shoving, or (2) purposely or
attempting to or knowingly or reck-
lessly causing bodily injury, or (3)
negligently causing bodily injury to
another with a weapon?." Question # 12
does not contain the phrase, "even if
expunged, " or words to that effect, as
there 1is no legal authority for the
inclusion of such language. Clearly,
the presence of the aforesaid ques-
tions on gun licensing applications
acknowledge an awareness that someone
convicted of an offense involving do-
mestic violence [*9] may, under cer-
tain circumstances, be licensed to own
a firearm.

Additional support for the conclu-
sion that domestic wviolence offenses
may be expunged is found in State v.
Wahl, 365 N.J. Super., supra at 370,
839 A.2d 120, where the Appellate
Court recognized that the Lautenberg
Amendment provided that "if the con-
viction has been expunged or set
aside, a person shall not be consid-
ered to have been convicted of such an
offense." 18 U.S.C.A. 922(g) (9) ° Since
the Federal law acknowledges that a
domestic violence offense may be ex-
punged, in the absence of a gspecific
bar to the expungement of domestic
violence offenses under State law, ex-
pungement is available.

5 18 U.S.C.A. §922(g) (9) pro-
vides in pertinent part, "It
shall be wunlawful for any per-
son...who has been convicted in
any court of a misdemeanor crime
of domestic wviolence ...to re-
ceive any firearm or ammunition
which has been shipped or trans-
ported in interstate or foreign
commerce." For purposes of this
provision, a simple assault in-
volving domestic violence is con-
sidered a '"misdemeanor crime of
domestic violence". See State v.
Wahl, 365 N.J. Super. 356, 374,
839 A.2d 120 (App . Div.
2004) (Congressional intent in en-
acting Lautenberg Amendment was
to include New Jersey [*10] dis-
orderly persons offenses involv-
ing acts of domestic violence) .

The prosecutor argues that due to
the nature of petitioner's one and
only arrest and/or conviction -- that
it involved domestic violence -- this
court should deny his application for
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an expungement pursuant to N.J.S.A.
2C:52-14 (b) because "the need for the
availability of records outweighs the
desirability of having [peti-
tioner]...freed from any disability
[they present]," in this case, as an
impediment to his gun permit. This
court posed the question at oral argu-
ment: if the records of the domestic
violence offense in this case (where
the offense was apparently an aberra-
tion, where it occurred over ten years
ago, and where the parties continue to
live together as husband and wife) are
not expunged, then under what circum-
stances would the Prosecutor not ob-
ject to the expungement of domestic
violence offense records? In response,
the Prosecutor sought to distinguish
harassment or threats from instances
of physical violence. While that may
be a wvalid distinction for some pur-
poses, this court again relies on the
analysis above 1in concluding that
there is no specific bar to the ex-
pungement of records of domestic vio-
lence offenses [*11l] involving physi-
cal violence. Again, had the Legisla-
ture intended to impose such bar, it
could have done so.
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While recognizing that a single act
of domestic violence, under certain

circumstances, may persuade the court
that the balancing of the interests
pursuant to N.J.S.A. 2C:52-14 (b)

weighs in favor of the need for the
availability of the records, this case
does not present such circumstances.
As previously stated, the offense that
occurred on August 9, 1995, appears to
have been an aberration in an other-
wise law-abiding 1life. The parties
have remained together without appar-
ent incident. The intent of Chapter 52
is to give the proverbial "second
chance." See N.J.S.A. 2C:53-32. This
court is not persuaded that this peti-
tioner should be denied that relief. °

6 In light of the court's rul-
ing for the reasons stated, there
is no need to consider peti-
tioner's alternative arguments
(i.e., violation of Second Amend-
ment rights, application of law
ex post facto, and violation of
the Equal Protection Clause).

For all of the aforesaid reasons,
petitioner's application is granted.
An order granting expungement is en-
tered.



