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The following summary is not part of the opinion of the court.

Please note that,

in the iInterest of brevity, portions of the

opinion may not have been summarized.

(1) Defendant’s recorded statement was admissible; (2) if a law
enforcement officer’s notes are lost or destroyed before trial, a
defendant, upon request, may be entitled to an adverse inference
charge; (3) Dr.Coco’s statistics-based expert testimony on victim
credibility was beyond the permissible scope of CSAAS evidence,
but it did not compel reversal; (4) testimony regarding D.L.’s
complaint more than one and one-half years after defendant’s sex-
ual assault was properly admitted as fresh complaint testimony;
(5) defendant’s conviction is not reversible based on the

jury charge provided; and (6) the playback of defendant’s video-
taped confession did not constitute an abuse of discretion.
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STERN, J. (temporarily assigned), writing
for a majority of the Court.

The issues in this appeal are: (1) the admissibil-
ity of defendant's recorded statement; (2) the impli-
cations of a police officer destroying his or her
notes after producing a final report; (3) whether
expert testimony about the statistical credibility of
the victim was admissible and, if not, whether its
admission was reversible error; (4) whether testi-
mony regarding the victim's complaint more than
one and one-half years after defendant's sexual as-
sault was admissible under the fresh complaint rule;
(5) the propriety of the jury charge; and (6) whether
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the trial court abused its discretion in permitting the
playback of defendant's videotaped confession,
which had not been admitted into [**2] evidence.

On January 1, 2005, after being sexually as-
saulted by her cousin, sixteen-year-old D.L. told
J.C., her former boyfriend, about her cousin's as-
sault and that defendant, her stepfather, also sexu-
ally assaulted her when she was fourteen. DYFS
and the Passaic County Prosecutor's Office (PCPO)
were contacted. After DYFS spoke with D.L., sev-
eral detectives, including Detective Donna Gade,
went to defendant's home and waited for defendant.
Upon his arrival, defendant was met by the detec-
tives outside his home and agreed to accompany
Detective Gade to the PCPO to discuss a family
problem. D.L. and her mother also agreed to go to
the PCPO. They arrived around 11:00 p.m. and
were placed in separate rooms. Detective Gade first
interviewed D.L., who said that defendant had
sexually assaulted her on two separate occasions.
D.L.'s statement was typed between 12:27 a.m. and
1:40 a.m. D.L. reviewed it, initialed the top and bot-
tom of each page, and signed and swore to the
truthfulness of her statement.

Detective Gade subsequently took defendant to
an interview room for questioning. She first admin-
istered Miranda warnings to defendant using the
PCPO's Miranda rights and waiver form. Defendant
[**3] initialed each right, and also signed the form's
"waiver of rights” portion. After 2:10 a.m, Detec-
tive Gade began to interview defendant. He initially
denied D.L.'s allegations. After sitting for a while
and thinking, however, defendant admitted that he
had sex with D.L. and agreed to provide a written
statement. At approximately 3:42 a.m., Detective
Gade took defendant's transcribed and videotaped
statement, in which he acknowledged having sexual
relations with D.L. twice. He also acknowledged
that he voluntarily accompanied Detective Gade to
the PCPO that night. Defendant reviewed and ini-
tialed each page of the statement and signed it at the
end. His formal statement ended after 4:00 a.m.,
and he was arrested and charged at approximately
5:00 a.m.

At trial, D.L. recanted her earlier statement.
D.L. stated that because defendant and her mother
did not approve of her relationship with J.C., she
made the false statement to interfere with their rela-
tionship. Defendant testified that prior to arriving

home on the night he was taken to the PCPO, he
drank several alcoholic beverages. Upon arriving
home, he was grabbed by a police officer, patted
down, and put into a police vehicle without [**4]
an opportunity to refuse. He testified that he did not
know why he was at the PCPO, was left waiting in
a locked room for hours without food or drink, and
was tired and intoxicated. According to defendant,
he was then taken to another room where Detective
Gade told him to sign a piece of paper, which he
believed was the Miranda form. He could not, how-
ever, remember if he understood his rights. Defen-
dant also testified that although he initially denied
the allegations, after Detective Gade repeated the
details over and over again, and stated that defen-
dant had to tell her what she wanted to hear to go
home, he told her "what she wanted to hear.” In
addition, Dr. Richard Coco, a Child Sexual Abuse
Accommodation Syndrome (CSAAS) expert, pro-
vided testimony, which included an assertion that
only five to ten percent of children exhibiting
CSAAS symptoms lie about sexual abuse. Further-
more, the court provided the model CSAAS jury
charge, as amended by State v. P.H., 178 N.J. 378,
840 A.2d 808 (2004). Finally, defendant's video-
taped confession, which was never moved into evi-
dence, was played back to the jury during its delib-
erations.

Defendant was convicted and the Appellate Di-
vision affirmed. The Court [**5] granted defen-
dant's petition for certification. 201 N.J. 442, 991
A.2d 232 (2010).

HELD: (1) Defendant's recorded statement was
admissible; (2) if a law enforcement officer's notes
are lost or destroyed before trial, a defendant, upon
request, may be entitled to an adverse inference
charge; (3) Dr. Coco's statistics-based expert testi-
mony on victim credibility was beyond the permis-
sible scope of CSAAS evidence, but it did not com-
pel reversal; (4) testimony regarding D.L.'s com-
plaint more than one and one-half years after defen-
dant's sexual assault was properly admitted as fresh
complaint testimony; (5) defendant's conviction is
not reversible based on the jury charge provided;
and (6) the playback of defendant's videotaped con-
fession did not constitute an abuse of discretion.

1. Defendant's voluntary agreement to accom-
pany Detective Gade to headquarters negated the
need for probable cause to take him to the PCPO. It
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was appropriate to keep him separated while gather-
ing information to safeguard D.L. In addition, de-
fendant's confession was admissible because the
record supports the lower courts' findings that de-
fendant's recorded statement was made voluntarily
and not coerced, and that defendant knowingly,
[**6] voluntarily and intelligently waived his
Miranda rights. (pp. 9-16)

2. After producing their final reports, law en-
forcement officers may not destroy contemporane-
ous notes of interviews and observations at the
scene of a crime. Our criminal discovery rules pro-
vide for discovery of all statements of witnesses and
police reports that are "in the possession, custody
and control of the prosecutor.” Rule 3:13-3 encom-
passes the writings of any police officer under the
prosecutor's supervision as the chief law enforce-
ment officer of the county. If a case is referred to
the prosecutor following arrest by a police officer,
or on a complaint by a police officer, local law en-
forcement is part of the prosecutor's office for dis-
covery purposes. Implementation of this retention
and disclosure requirement is deferred for thirty
days to allow prosecutors sufficient time to educate
police officers. Thereafter, if an officer's notes are
lost or destroyed before trial, a defendant, upon re-
guest, may be entitled to an adverse inference
charge molded to the facts of the case. Here, al-
though Detective Gade destroyed her notes after
writing her report, because defendant neither re-
quested an adverse inference [**7] charge before
the jury instructions were given, nor raised the issue
before filing his motion for a new trial, he was not
entitled to such an instruction. (pp. 16-19)

3. CSAAS expert testimony is permissible to
explain why many sexually abused children delay
reporting their abuse, and why many children recant
allegations of abuse and deny anything occurred.
CSAAS evidence cannot be used as probative tes-
timony of the existence of sexual abuse in a particu-
lar case. Dr. Coco's expert testimony, that only five
to ten percent of children exhibiting CSAAS symp-
toms lie about sexual abuse, creates an inference
that D.L. told the truth in her original accusation,
and is beyond the permissible, limited scope of
CSAAS evidence. Accordingly, such expert testi-
mony about the statistical credibility of a victim is
inadmissible. (pp. 20-27)

4. Convictions after a fair trial, based on strong
evidence proving guilt beyond a reasonable doubt,
should not be reversed because of a technical or
evidentiary error that cannot have prejudiced the
defendant or affected the end result. Based on the
totality of the circumstances, Dr. Coco's testimony
did not unduly prejudice defendant or deprive him
of a fair trial [**8] because: (1) Dr. Coco repeat-
edly clarified that the purpose of his testimony was
to advise the jury about characteristics child abuse
victims may exhibit; (2) it was clear that D.L. was
almost an adult and, therefore, at the age of intellect
and experience at which more alleged abuse victims
may lie; (3) defense counsel, on cross-examination,
addressed the issue of falsification by children at
different age levels; (4) the State did not refer in
summation to the portion of Dr. Coco's testimony
concerning the percentage of young women who
lie; and (5) the trial judge provided a detailed and
exhaustive jury charge concerning the proper use of
CSAAS testimony. In addition, there was sufficient
other evidence on which to sustain the convictions.
(pp. 27-30)

5. Testimony that D.L. complained to J.C. more
than one and one-half years after defendant's sexual
assault was properly admitted under the fresh com-
plaint rule. To qualify as a fresh complaint, the vic-
tim's statements to someone he or she would ordi-
narily turn to for support must have been made
within a reasonable time after the alleged assault
and must have been spontaneous and voluntary.
D.L. met the spontaneity prong when she told
[**9] J.C. about defendant's past conduct almost
immediately after her cousin's sexual assault. The
reasonable time requirement must be applied more
flexibly in cases involving children in light of their
special vulnerability to being coerced into silence,
their reluctance to report a sexual assault, and their
limited understanding of what was done to them.
Here, the record, including that D.L. lived with de-
fendant before her disclosure, and that she was
afraid to report the abuse, supports the conclusion
that the interval between the assault and the com-
plaint was reasonable. (pp. 30-35)

6. The Court finds no basis on which to reverse
the conviction because the model CSAAS jury
charge, as amended by P.H., was given and the
fresh complaint charge was not. P.H.'s suggested
preface to the model CSAAS charge, however, did
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not cast the charge in stone. To the extent a defen-
dant may believe the word "automatically” -- in the
instruction that "[y]Jou may not automatically con-
clude that [complaining witness's] testimony is un-
truthful based on [his or her] silence/delayed disclo-
sure” -- unduly limits the jury's right and obligation
to evaluate credibility, the word "automatically" is
to be substituted [**10] by the words "may or may
not conclude that . . .," or words of like effect. (pp.
35-40)

7. The playback of defendant's videotaped con-
fession during jury deliberations did not constitute
an abuse of discretion requiring reversal because:
(1) the playback was in open court; (2) the video-
tape was played to the jury as part of the State's
case; (3) the trial itself was videotaped and there
was no court reporter available to read back what
was played to the jury; and (4) as evidenced by his
summation, defendant relied on the statement. (pp.
40-42)

The judgment of the Appellate Division is AF-
FIRMED.

JUSTICE ALBIN, DISSENTING, joined by
JUSTICES LONG and HOENS, disagrees with
the following findings by the majority: (1) that Dr.
Coco's statistics-based testimony on victim credibil-
ity was harmless error; (2) that D.L.'s complaint to
J.C. was made within a reasonable time under the
fresh complaint rule; and (3) that the trial court
properly exercised its discretion by playing back
defendant's videotaped confession.

COUNSEL.: Steven J. Kaflowitz argued the cause
for appellant (Caruso Smith Edell Picini, attorneys).

Steven E. Braun, Chief Assistant Prosecutor, argued
the cause for respondent (Camelia M. [**11] Val-
des, Passaic County Prosecutor, attorney).

Deborah C. Bartolomey, Deputy Attorney General,
argued the cause for amicus curiae Attorney Gen-
eral of New Jersey ( Paula T. Dow, Attorney Gen-
eral, attorney).

Alison S. Perrone submitted a brief on behalf of
amicus curiae Association of Criminal Defense
Lawyer of New Jersey.

JUDGES: JUDGE STERN (temporarily assigned)
delivered the opinion of the Court. CHIEF JUS-
TICE RABNER and JUSTICES LaVECCHIA and
RIVERA-SOTO join in JUDGE STERN's opinion.
JUSTICE ALBIN filed a separate, dissenting opin-
ion in which JUSTICES LONG and HOENS join.

OPINION BY: STERN

OPINION

[*191] JUDGE STERN (temporarily assigned)
delivered the opinion of the Court.

Defendant was convicted of offenses arising out
of the sexual abuse of his then-fourteen-year-old
step-daughter. After the Appellate Division af-
firmed defendant's convictions in an unpublished
opinion, we granted certification to review a num-
ber of the contentions raised by defendant.

[*192] While we now affirm the Appellate
Division and sustain defendant's convictions, we
hold that Child Sexual Abuse Accommodation
Syndrome (CSAAS) expert testimony cannot in-
clude any reference to the credibility of sexual
abuse victims, and that an adverse inference charge
[**12] may be given when a police officer destroys
his or her investigatory notes before trial.

The proofs at trial included (1) the introduction
of a prior inconsistent statement of the victim, de-
fendant's step-daughter, D.L.; (2) CSAAS testi-
mony of an expert, Dr. Richard Coco; (3) fresh
complaint testimony of D.L.'s boyfriend, J.C.; and
(4) defendant's videotaped confession. Because
specific facts relevant to each contention are noted
with respect to the claims before us, we need only
recite the essential proofs introduced at trial, as
found by the Appellate Division, with essential ad-
ditions, to be sufficient to sustain the conviction:

On January 1, 2005, at approximately 4:00
a.m., J.C. spoke with D.L., his then-sixteen-year-old
former girlfriend. She told him that she and family
members had been out celebrating the new year and
then went home to bed. At some point thereafter,
her cousin came to her bedroom and raped her.
While telling J.C. this, she also told him that defen-
dant, who is her stepfather, had also previously
sexually abused her when she was fourteen years
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old. According to J.C., D.L. was "hysterical" and
"crying a lot." J.C. discussed what he was told with
his older sister [**13] who subsequently called the
Division of Youth and Family Services (DYFS).

On January 12, 2005, the Passaic County
Prosecutor's Office (PCPO) received a referral from
DYFS, which indicated that D.L. was being sexu-
ally abused by her stepfather. Detective Donna
Gade, the supervisor of the PCPQO's Special Victim's
Unit, immediately commenced an investigation.

At approximately 9:00 p.m., two DYFS investi-
gators arrived at defendant's home and asked to
speak with D.L. G.R., D.L.'s mother and defen-
dant's wife, called D.L. downstairs, and the investi-
gators spoke with D.L. privately in the kitchen for
approximately fifteen minutes. The investigators
did not give G.R. a reason for the visit, but G.R.
assumed it had to do with the incident involving her
nephew. The investigators said they would return
later that evening, but did not. Instead, at approxi-
mately 10:00 p.m. that evening, Det. Gade, Detec-
tive Matthew Gallup, and two other detectives went
to defendant's home to "try to locate [D.L.] and her
mother as well as the suspect if he were home."

G.R. told Det. Gade that defendant was not
home. G.R. contacted defendant and he returned
home about fifteen minutes later. Det. Gade testi-
fied that she [**14] met defendant outside of the
house and said that she was interested in speaking
with him regarding a "family problem[.]" Det. Gade
asked defendant if he would accompany the detec-
tives to the prosecutor's office and defendant
agreed. G.R. also agreed to go to the prosecutor's
office, and D.L. was asked to accompany her. Det.
Gade transported G.R. and D.L.; defendant rode
with other detectives in another car. They arrived at
the prosecutor's office around 11:00 p.m.

At the PCPO, defendant was placed in the
polygraph room. D.L. and G.R. were placed in
separate rooms because Det. Gade "didn't want
anybody talking to each other." Det. Gade inter-
viewed D.L., who said that, on two separate occa-
sions, defendant had penetrated her vagina with his
fingers and his penis. D.L. said that, after [*193]
these incidents, defendant stopped touching her in a
sexual manner. According to Det. Gade, D.L. ap-
peared visibly upset and uncomfortable discussing
the matter.

Sometime between 12:27 a.m. and 1:40 a.m.,
D.L.'s statement was typed. D.L. reviewed it and
placed her initials on the top and bottom of each
page. D.L. then signed and swore to the truthfulness
of her statement before Det. Gallup. After D.L.
signed [**15] her written statement, Det. Gade
took defendant to an interview room for question-
ing. Defendant was not handcuffed and Det. Gade
was not armed.

Det. Gade provided Miranda * warnings to de-
fendant, using the PCPO's Miranda rights and
waiver form. She read each right to defendant and
asked him if he understood what she said. Defen-
dant replied that he understood and placed his ini-
tials after each right listed on the form, indicating
his understanding of his rights. He also signed the
"waiver of rights" portion of the form. Det. Gade
and Det. Gallup each signed the form as witnesses
at approximately 2:10 a.m.

1 Miranda v. Arizona, 384 U.S. 436, 86 S.
Ct. 1602, 16 L. Ed. 2d 694 (1966).

Det. Gade then interviewed defendant. Defen-
dant answered Det. Gade's preliminary questions;
Det. Gade explained that defendant appeared to be
"pretty comfortable” and "acted like a gentleman
throughout the whole interview." Det. Gade in-
formed defendant that she had learned that he had
engaged in inappropriate conduct with D.L. Ac-
cording to Det. Gade, defendant was ‘'very
shocked" and denied that anything inappropriate
had occurred. Defendant said that he would never
do anything to hurt D.L. and she was like his
[**16] "own child." However, after sitting for a
while and thinking, defendant told Det. Gade that
"yeah, you know, | do remember a time when I did
have sex with her." Elaborating further, defendant
stated that he had been drunk, came home, went to
D.L.'s room, crawled into D.L.'s bed and had sex
with her.

Defendant agreed to provide Det. Gade with a
written statement. At approximately 3:42 a.m., Det.
Gade left the room and returned with an individual
who typed defendant's responses to her questions.
Det. Gade also videotaped defendant's statement. In
his videotaped and transcribed statement, defendant
acknowledged that he had sexual relations with
D.L. twice.
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Defendant stated that, on both occasions, he
placed his fingers and penis in D.L.'s vagina. Det.
Gade asked defendant how she had treated him that
evening, and he said Det. Gade had treated him
"with kindness and care." After defendant's state-
ment was completed, it was printed and given to
defendant for review and signing. Defendant placed
his initials on the top and bottom of each page, and
signed it at the end. As they had in respect of D.L.'s
written statement, Det. Gade and Det. Gallup each
signed the statement as witnesses. Defendant
[**17] was formally arrested and charged at about
5:00 a.m.

At trial, D.L. recanted her earlier statement; she
testified that the statement she gave to the investiga-
tors was false. She said that she was in love with
J.C. at the time, and defendant and G.R. did not ap-
prove of the relationship. D.L. stated that if she
could not be with J.C., she would claim that defen-
dant sexually abused her so that defendant and her
mother too could not "be together."”

Defendant also testified at the trial. He said
that, on January 12, 2005, he left work at around
5:00 or 5:30 p.m. and went to a "social club." De-
fendant drank two beers and two "shots" of gin.
Defendant left the [*194] club about thirty to
forty-five minutes later, went to his home to get
maracas, and returned to the club to play with a
band. Defendant said that he drank four more drinks
and a "couple of shots™ after returning to the club.

According to defendant's trial testimony, he left
the club around 10:00 or 10:15 p.m. As he was
leaving, he received a phone call from G.R., who
said that someone was at their house looking for
him. Defendant returned home at approximately
10:15 or 10:30 p.m. A police car was in the drive-
way. He stated that one of the [**18] police offi-
cers grabbed him and told him to put his hands
against the wall. The officers patted him down and
put him into the police vehicle. Defendant asserted
that he did not have an opportunity to refuse to get
into the car.

Defendant further testified that he was taken to
the prosecutor's office, placed in a locked room and
told to wait there. Although the door to the room
was locked, he was allowed to leave the room with
supervision to go to the bathroom. Defendant
claimed that he was kept in the room for about two

or two-and-a-half hours and then taken to another
room. He asserted he still had no idea why he was
at the prosecutor's office, and had nothing to eat or
drink after he arrived.

He also testified that he was "tired" and "tipsy"
but tried to "keep [his] cool[.]" According to defen-
dant, he was taken to another room, and that Det.
Gade entered the room and told him to sign a piece
of paper. Defendant believed the paper was the
Miranda form. Defendant testified that he did not
remember if he understood his rights because he
had never seen a form like that before.

Defendant additionally testified that Det. Gade
told him that D.L. had provided a statement indicat-
ing that defendant [**19] had sex with her. Defen-
dant denied the allegations, but Det. Gade kept re-
peating the details "over and over again[.]" He said
that Det. Gade told him that he had to tell her what
she wanted to hear "because that's the only way we
can all go home." Defendant testified that he was
"tired" and "just wanted to go home." He stated that
he eventually told Det. Gade "what she wanted to
hear[.]"

Defendant was convicted of first-degree aggra-
vated sexual assault, N.J.S.A. 2C:14-2(a)(2)(c),
second-degree sexual assault, N.J.S.A. 2C:14-
2(c)(4), second-degree endangering the welfare of a
child, N.J.S.A. 2C:24-4(a), and fourth-degree ag-
gravated criminal sexual contact, N.J.S.A. 2C:14-
2(a)(2)(c) and 14-3(a). After appropriate mergers,
defendant was sentenced on the aggravated sexual
assault count to ten years' imprisonment, subject to
the provisions of the No Early Release Act
(NERA), N.J.S.A. 2C:43-7.2, and [**20] to a con-
secutive five-year prison sentence on the endanger-
ing count. In the aggregate, then, defendant was
sentenced to fifteen years' imprisonment subject, on
the aggravated sexual assault, to a period of parole
ineligibility of eight-and-one-half years and a man-
datory five-year period of parole supervision.

On appeal, the Appellate Division affirmed the
convictions over various challenges directed to evi-
dence presented, the prosecutor's summation, the
jury instructions, and certain procedural rulings. 2

2 The court, however, remanded to the Law
Division for resentencing on count three, the
endangering conviction, because "the trial
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court failed to specifically address the Yar-
bough factors in deciding whether to impose
a consecutive sentence.” See State v. Yar-
bough, 100 N.J. 627, 643-44, 498 A.2d 1239
(1985), cert. denied 475 U.S. 1014, 106 S.
Ct. 1193, 89 L. Ed. 2d 308 (1986). On re-
mand, the trial court was also directed to ad-
dress the issue of jail credits due to a dis-
crepancy in the number of days noted on the
record at sentencing as compared to the
judgment of conviction.

[*195] We granted defendant's petition for
certification, 201 N.J. 442, 991 A.2d 232 (2010),
and affirm the Appellate Division's judgment.

We first [**21] examine the admissibility of
defendant's statement. He asserts it should have
been "suppressed” because he was detained without
probable cause and questioned "in the early morn-
ing hours until his will was overborne.” ¢ Essentially
defendant claims that his confession was not volun-
tarily given.

3 The admission of a defendant's statement
against him at a criminal trial should not be
the subject of a "motion to suppress." Rule
3:5-7, titled "Motion to Suppress Evidence
and For Return of Property,” deals with mo-
tions to suppress physical evidence. See State
v. Robinson, 224 N.J. Super. 495, 499, 540
A.2d 1313 (App. Div. 1988). Rather, the
State has the affirmative duty to prove -- in
New Jersey by proof beyond a reasonable
doubt, see State v. Yough, 49 N.J. 587, 595,
231 A.2d 598 (1969); N.J.R.E. 104(c) -- both
that the defendant's statement was voluntary
and, if custodial, that the defendant was ad-
vised of his rights and knowingly, voluntar-
ily and intelligently waived them. See, e.g.,
State v. Nyhammer, 197 N.J. 383, 388, 963
A.2d 316 (2009); State v. Galloway, 133 N.J.
631, 654, 628 A.2d 735 (1993); State v. Pre-
sha, 163 N.J. 304, 312-15, 748 A.2d 1108
(2000); State v. Hampton, 61 N.J. 250, 263-
72, 294 A.2d 23 (1973); State v. Cabrera,
387 N.J. Super. 81, 99-100, 903 A.2d 427
(App. Div. 2006); [**22] Biunno, Current

N.J. Rules of Evidence (Gann 2011), com-
ments to N.J.R.E. 104(c).

As already noted, defendant was taken to PCPO
headquarters at approximately 11:00 p.m., but was
not given his Miranda warnings until 2:10 a.m. His
formal statement did not start until 3:42 a.m., ended
after 4:00 a.m., and he was arrested at approxi-
mately 5:00 a.m. In his videotaped statement defen-
dant acknowledged that he drank two bottles of beer
and a shot of gin the day the police came to his
house, but voluntarily went to headquarters with
Det. Gade. After making the statement, and ac-
knowledging that it was truthful, defendant signed
the statement in front of Det. Gallup and Det. Gade
as witnesses. *

4 We have not viewed the videotape as we
are not concerned with uncontested facts or a
pure question of law warranting a de novo
review. See State v. Alston, 204 N.J. 614,
626 n.2, 10 A.3d 880 (2011); State v. Elders,
192 N.J. 224, 243, 927 A.2d 1250 (2007);
State v. Harris, 181 N.J. 391, 415-21, 859
A.2d 364 (2004). As the finding of compli-
ance with Miranda and voluntariness turned
on factual and credibility determinations, we
need only find sufficient credible evidence in
the record to sustain the trial judge's findings
and conclusions. Elders, supra, 192 N.J. at
242-44, 927 A.2d 1250; [**23] State v. God-
frey, 131 N.J. Super. 168, 174-75, 329 A.2d
75 (App. Div. 1974), aff'd 0.b., 67 N.J. 267,
337 A.2d 371 (1975).

Defendant claims that he was intoxicated, de-
nied food, water and sleep, and forced to remain in
a "four by four box" for hours before being taken to
another room and interrogated for more than an
hour and one-half. Defendant also asserts that he
gave an untrue statement and stated what Det. Gade
wanted to hear because he was tired and “just
wanted to go home."

Before us, defendant first asserts there was no
probable cause to "arrest” and take him to PCPO
headquarters. We disagree. First, while he points to
defense testimony at the hearing on the motion to
suppress that officers entered defendant's home
without a warrant looking for him, there was no
such finding by the trial judge. In any event, defen-
dant was not there and nothing was seized. Had the
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police sought to arrest defendant in his home, prob-
able cause to obtain a warrant would have been re-
quired. State v. Brown, 205 N.J. 133, 14 A.3d 26
(2011) ("Absent exigent circumstances or consent,
the police must obtain [*196] a warrant to conduct
an arrest inside a home.") (citations omitted) Id. at
144,14 A.3d 26.

The motion judge found that defendant returned
home [**24] to meet Det. Gade and voluntarily
agreed to accompany her to PCPO headquarters
with other family members to discuss a family mat-
ter. The voluntary act of going to headquarters thus
negates the need for probable cause in this case.
Furthermore, while at PCPO headquarters, it was
entirely appropriate for Det. Gade to keep defendant
separated from his family while obtaining informa-
tion from the victim, her mother, and a DYFS in-
vestigator. Such separation does not necessitate
probable cause, but was instead an attempt to safe-
guard D.L. See State v. Buda, 195 N.J. 278, 949
A.2d 761 (2008) (reiterating that safety of children
shall be of paramount concern and children in need
must immediately be safeguarded from further in-

jury).

We also reject defendant's contention that his
recorded statement was not admissible. At the
N.J.R.E. 104 hearing to determine the admissibility
of the statement, Det. Gade testified that she had
been employed with PCPO for approximately
twelve years, with seven years in the Megan's Law
Special Victims Unit. She further testified that she
"read each right aloud . . . verbatim,” and did not
force or coerce defendant to sign the Miranda
waiver form. She admitted that she did not [**25]
tape the pre-statement interview, and left defendant
in the interview room by himself for a few hours. s

5 At the time of this interview, the require-
ment of recordation had not taken effect. See
State v. Cook, 179 N.J. 533, 561-62, 847
A.2d 530 (2004); R. 3:17 (eff. Jan. 1, 2007).

With respect to the statement itself, the Fifth
Amendment to the United States Constitution, ap-
plicable to the States through the Fourteenth
Amendment, ¢ guarantees the right against self-
incrimination, Nyhammer, supra, 197 N.J. at 399-
400, 963 A.2d 316; Presha, supra, 163 N.J. at 312,
748 A.2d 1108, and has been codified in the New
Jersey Rules of Evidence, N.J.R.E. 503, pursuant to

N.J.S.A. 2A:84A-19. Nyhammer, supra, 197 N.J. at
399-400, 963 A.2d 316; Cook, supra, 179 N.J. at
549-50, 847 A.2d 530. Inherent in every Fifth
Amendment analysis is the question of whether the
statement was voluntary, and, independently,
whether the law enforcement officers taking it
complied with Miranda. Nyhammer, supra, 197
N.J. at 400, 963 A.2d 316 (citing Miranda, supra,
384 U.S. at 467, 86 S. Ct. at 1624, 16 L. Ed. 2d at
719 (quotation and internal quotation marks omit-
ted)). See also Mincey v. Arizona, 437 U.S. 385, 98
S. Ct. 2408, 57 L. Ed. 2d 290 (1978); State v.
Knight, 183 N.J. 449, 461-63, 874 A.2d 546 (2005)
(detailing [**26] factors to be considered under
"the totality of the circumstances” in determining
voluntariness).

6 Malloy v. Hogan, 378 U.S. 1, 8, 84 S. Ct.
1489, 1493-94, 12 L. Ed 2d 653, 659 (1964).
7 Defendant produced witnesses at trial to
testify that he was tired and intoxicated be-
fore being taken to headquarters. That evi-
dence was relevant only to the jury's evalua-
tion of the credibility and "reliability" of the
statement See N.J.R.E. 104(c). See also State
v. Rosales, 202 N.J. 549, 560-63, 998 A.2d
459 (2010).

In his written opinion admitting defendant's
statement, the trial judge determined:

When [defendant] was escorted at
around 11:00 p.m. to the PCPO head-
guarters, he was not under arrest, not
restrained and in no manner under du-
ress. He enjoyed pleasant conversa-
tion with the officers in the vehicle
and was placed in an office upon arri-
val at headquarters. [*197] The of-
fice . . . is a standard six feet by six
feet, windowless room containing a
table and chairs. There were no trap-
pings of restraint or police-work such
as handcuffs, bars or other weapons.
While [defendant] was waiting in the
room, he was able to use the restroom,
if he so chose, he was able to walk
freely within the room and he even
read an entire [**27] People Maga-
zine. Granted, the [d]efendant had to
wait over three hours to be inter-
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viewed and he did not eat or drink at
all during that time, that length of
time does not pose a problem for the
[c]ourt. The officers were conducting
multiple interviews with the victim,
the victim's mother and others to de-
termine what role, if any, the
[d]efendant had in the DYFS referral.

The [d]efendant was not ques-
tioned in any way until he was moved
to an interrogation room with a video
camera to record the proceedings. At
that point, he was read his Miranda
rights by . . . Gade, which [defendant]
subsequently waived, and the interro-
gation leading to his confession be-
gan. This [c]ourt reviewed the video-
taped confession and found no impro-
prieties by the officers. There was no
coercion, force or threats, made to-
ward the [d]efendant for him to con-
fess. ®

This court is satisfied that the con-
fession was the product of a knowing,
voluntary and intelligent waiver of
[d]efendant's Miranda rights. As well,
the videotape confession shows the
entire conversation the officers had
with [defendant], and at no time was
[he] under duress, threatened with
force, forced to confess or coerced to
do so. Therefore, this [**28] Court
denies the [d]efendant's request to
suppress the confession.

8 Consideration of "the totality of the cir-
cumstances surrounding the arrest and inter-
rogation, [should include] such factors as the
suspect's age, education and intelligence, ad-
vice as to constitutional rights, length of de-
tention, whether the questioning was re-
peated and prolonged in nature and whether
physical punishment or mental exhaustion
was involved [,] as well as a suspect's previ-
ous encounters with the law." Presha, supra,
163 N.J. at 313, 748 A.2d 1108 (internal

guotation marks and citation omitted); see
also Nyhammer, supra, 197 N.J. at 402, 963
A.2d 316 (reiterating analysis).

The Appellate Division likewise rejected de-
fendant's claims that his confession was involun-
tary, and found sufficient evidence in the record to
sustain the trial court's fact finding. The panel de-
termined that the trial judge carefully considered
the totality of the circumstances in upholding the
admissibility of the recorded statement. See Ny-
hammer, supra, 197 N.J. at 408-09, 963 A.2d 316
(no abuse of discretion where trial judge's determi-
nation was supported by sufficient credible evi-
dence in record). See also State v. Mann, 203 N.J.
328, 336-37, 2 A.3d 379 (2010); Elders, supra, 192
N.J. at 243, 927 A.2d 1250 (2007); [**29] ° State v.
Locurto, 157 N.J. 463, 471, 724 A.2d 234 (1999)
(discussing scope of review on motions to suppress
physical evidence); State v. Godfrey, 131 N.J. Su-
per. 168, 329 A.2d 75 (App. Div. 1974), aff'd 0.b.,
67 N.J. 267, 337 A.2d 371 (1975) (findings of trial
judge will not be disturbed if reasonably reached on
sufficient credible [*198] evidence in record). The
record justifies the Appellate Division holding.

9 The panel noted that it reviewed the
videotape of defendant's confession and the
videotape supports the trial court's finding
that defendant was not threatened or coerced
into confessing to the sexual assaults. As
noted, supra, at  n.5 (slip op. at 11), Elders
held that the review of a videotape of events
subject to the trial court's determinations of
credibility and fact finding does not affect
the appellate scope of review. That issue is
not before us in this case.

We now turn to the most disturbing procedural
aspects of the case -- one caused by a discovery rule
violation and the other by CSAAS expert testimony.
As a result of these errors, we must also consider
their impact on the fairness of the trial and our con-
clusion on the appeal. We turn first to the discovery
question.

A

We need not take much time to state, [**30]
once more, that law enforcement officers may not
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destroy contemporaneous notes of interviews and
observations at the scene of a crime after producing
their final reports. See State v. Branch, 182 N.J.
338, 367, n.10, 865 A.2d 673 (2005); State v. Cook,
179 N.J. 533, 542 n.3, 847 A.2d 530 (2004). See
also State v. P.S., 202 N.J. 232, 263, 997 A.2d 163
(2010) (regarding loss of victim's taped statement);
State v. Delgado, 188 N.J. 48, 902 A.2d 888 (2006)
(regarding recordation of identification procedures).
Here, Det. Gade conceded on cross-examination
that, after she wrote her report, she destroyed notes
taken at interviews she conducted with both D.L.
and defendant. She explained that she was taught by
her superiors not to retain the contemporaneous
notes.

Before us, the State asserts that defendant has
not shown the possibility of an inconsistency be-
tween the notes and the officer's report, nor re-
quested a charge on that subject. The Attorney
General, as amicus curiae, urges that "this Court
should refuse to compel police officers to preserve
their notes after the information contained in the
notes has been transferred to a comprehensive re-
port." The Attorney General contends that: (1) once
the notes are embodied in an officer's report [**31]
they are no longer needed; and (2) an officer at the
scene of a crime or involved in a hot pursuit or
other emergent circumstances may not have accu-
rately recorded the events observed or statements he
or she obtained. Yet the possibility of a misre-
cording is precisely why the notes must be main-
tained -- a defendant, protected by the Confronta-
tion Clause and our rules of discovery, is entitled to
test whether the contemporaneous recording is ac-
curate or the final report is inaccurate because of
some inconsistency with a contemporaneous recor-
dation. It is for the jury to decide the credibility of
the contemporaneous or other recordation made
while an investigation is on-going prior to prepara-
tion of a formal report.

Our criminal discovery rules do not currently
require the recordation of all statements of wit-
nesses obtained by law enforcement officers. But
they do provide for discovery of all statements
whether signed or unsigned, of witnesses as well as
police reports which are "in the possession, custody
and control of the prosecutor.” See R. 3:13-3(c)(6),
(7) and (8). Therefore, we hold today that the Rule
encompasses the writings of any police officer un-

der the prosecutor's supervision [**32] as the chief
law enforcement officer of the county. See gener-
ally, R. 3:13-3; State v. Winne, 12 N.J. 152, 96 A.2d
63 (1953); State v. Vitiello, 377 N.J. Super. 452,
873 A.2d 591 (App. Div. 2005)(county prosecutor as
chief law enforcement officer). If a case is referred
to the prosecutor following arrest by a police officer
as the initial process, or on a complaint by a police
officer, see R. 3:3-1; R. 3:4-1, local law enforce-
ment is part of the prosecutor's office for discovery
purposes. Winne, supra, 12 N.J. at 171, 96 A.2d 63.
Logically, because an officer's notes may be of aid
to the defense, the time has come to join other states
that require the imposition of "an appropriate
[*199] sanction™ whenever an officer's written
notes are not preserved. See People v. Wallace, 76
N.Y.2d 953, 955, 563 N.Y.S.2d 722, 565 N.E.2d 471
(Ct. App. 1990); People v. Jackson, 566 N.Y.S.2d
662, 663, 171 A.D.2d 688 (App. Div. 1991).

That said, we defer the implementation of this
retention and disclosure requirement for thirty days
in order to allow prosecutors sufficient time to edu-
cate police officers accordingly. Contemporane-
ously, we refer the matter to the Criminal Practice
Committee for any necessary clarification of the
Rules. In any event, [**33] starting thirty days
from today, if notes of a law enforcement officer
are lost or destroyed before trial, a defendant, upon
request, may be entitled to an adverse inference
charge molded, after conference with counsel, to
the facts of the case. ** Although our holding regard-
ing the discovery obligation is merely a reiteration
of existing law, because defendant neither requested
an adverse inference charge before the final jury
instructions were given, nor raised the issue before
filing his motion for new trial, we decline to hold he
was entitled to such an instruction in this case.

10 Every opportunity when contemporane-
ous notes are lost or destroyed does not ne-
cessitate an adverse inference charge. See
State v. P.S., supra (contemporaneous notes
unnecessary where enough evidence is pre-
sented to make out-of-court statement trust-
worthy).

The use of Child Sexual Abuse Accommoda-
tion Syndrome (CSAAS) expert testimony is well
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settled. In 1993, this Court held that expert testi-
mony in the area of CSAAS was permissible in or-
der to “explain why many sexually abused children
delay reporting their abuse, and why many children
recant allegations of abuse and deny that anything
occurred.” State v. J.Q., 130 N.J. 554, 579, 617
A.2d 1196 (1993). [**34] Such testimony is cate-
gorized as behavioral-science testimony because it
describes behavior commonly observed in sexually-
abused children. Id. at 566, 617 A.2d 1196. The
behavioral studies of CSAAS are designed not to
provide certain evidence of guilt or innocence, but
rather to insure that all agencies, including the cli-
nician, the offender, the family, and the criminal
justice system offer "the child a right to parity with
adults in the struggle for credibility and advocacy."”
Id. at 571, 617 A.2d 1196 (internal citation omit-
ted).

The rationale supporting the use of CSAAS tes-
timony was first presented in a comprehensive
manner by Dr. Roland Summit. Roland C. Summit,
M.D., The Child Sexual Abuse Accommodation
Syndrome, 7 Child Abuse & Neglect 177 (1983).
Dr. Summit undertook a scientific study of child-
sexual-abuse victims to remedy the systemic injury
to the child that results from disbelief of abuse.
J.Q., supra, 130 N.J. at 567, 617 A.2d 1196. The
"purpose of the study was to improve the health of
the child, ensure that children receive adequate
treatment for what they had suffered, and guarantee
that society's response is not flawed by mispercep-
tions." Id. at 568, 617 A.2d 1196. The CSAAS
"represents a common denominator of the most fre-
guently [**35] observed victim behaviors." Ibid. It
includes five categories of behavior, each of which
contradicts the most common assumptions of
adults: (1) secrecy; (2) helplessness; (3) entrapment
and accommodation; (4) delayed disclosure; and (5)
retraction. ld. at 568-70, 617 A.2d 1196. Accord-
ingly, CSAAS provides a "common language™ for
analysis and a more "recognizable map" to the un-
derstanding of sexual abuse. Id. at 571, 617 A.2d
1196.

[*200] When CSAAS evidence is presented to
a jury, the court must ensure that it is used in accor-
dance with its scientific underpinnings, "i.e. the
evidence [i]s not offered to explain the conflicting
behavioral traits in this case either of accommoda-
tion or delayed disclosure.” 1d. at 574, 617 A.2d

1196. Accordingly, the evidence cannot be pre-
sented to the jury to prove directly and substantially
that sexual abuse occurred. Ibid. Dr. Summit did
not intend the accommodation syndrome as a diag-
nostic device -- it does not detect sexual abuse. Id.
at 579, 617 A.2d 1196. Instead, it assumes the pres-
ence of sexual abuse, and explains a child's often
counter-intuitive reactions to it. Id. at 579, 617 A.2d
1196. CSAAS has a limited, therapeutic purpose,
not a predictive one, so "the evidence must be tai-
lored to the purpose for which it is being [**36]
received.” Id. at 568, 617 A.2d 1196 (internal cita-
tion omitted).

In State v. P.H., 178 N.J. 378, 840 A.2d 808
(2004), the Court summarized the purpose of
CSAAS expert testimony:

CSAAS expert testimony may serve
a "useful forensic function" when
used in a rehabilitative manner to ex-
plain why many sexually abused chil-
dren delay in reporting their abuse, or
later recant allegations of abuse . . . .
That is, it helps to dispel precon-
ceived, but not necessarily valid, con-
ceptions jurors may have concerning
the likelihood of the child's truthful-
ness as a result of her delay in having
disclosed the abuse or sought help . . .
. CSAAS expert testimony should be
admissible to assist a jury in evaluat-
ing evidence about an alleged victim's
post-assault conduct or behaviors
when that conduct may be misper-
ceived by jurors as inconsistent with
the truthfulness of the claim of as-
sault. Such testimony properly can be
used to explain why a victim's reac-
tions, as demonstrated by the evi-
dence, are not inconsistent with hav-
ing been molested.

[178 N.J. at 395, 840 A.2d 808
(citation omitted).]

Simply stated, CSAAS cannot be used as probative
testimony of the existence of sexual abuse in a par-
ticular case. State v. Michaels, 264 N.J. Super. 579,
598-99, 625 A.2d 489 (App. Div. 1993), [**37]
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aff'd, 136 N.J. 299, 642 A.2d 1372 (1994). There-
fore, introduction of such testimony will be upheld
so long as the expert does not attempt to "connect
the dots™ between the particular child's behavior and
the syndrome, or opine whether the particular child
was abused. State v. R.B., 183 N.J. 308, 328, 873
A.2d 511 (2005).

In the present matter, Dr. Coco, a psychologist
at the Audrey Hepburn Children's House, testified
as an expert witness about CSAAS. Dr. Coco ex-
plained to the jury that CSAAS was developed by
Dr. Summit to describe behaviors of child sexual
abuse victims. He noted that Dr. Summit's purpose
was to educate lay people who would otherwise not
understand the typical behaviors of such child vic-
tims. Dr. Coco outlined these typical characteristics
as: (1) secrecy; (2) helplessness; (3) entrapment and
accommodation; (4) delayed or unconvincing dis-
closure; and (5) retraction or recantation. After dis-
cussing each characteristic, Dr. Coco noted that
CSAAS is "not a diagnosis," and cannot be used as
"a tool to decide whether or not sexual abuse had
happened.” He clarified that "all [the CSAAS] is
telling you is that these are very common responses
that children have to child sexual abuse[.]* Dr.
Coco emphasized [**38] that he knew nothing
about D.L. or this particular case, and that his testi-
mony did not "relate . . . to this case in any way."
He stressed that the purpose of his testimony was
"to inform solely about the -- the accommodation --
the child sexual abuse accommodation syndrome
and that's all."

[*201] On cross-examination, Dr. Coco reiter-
ated that he had not, at any point, interviewed the
alleged victim pertaining to this case nor reviewed
any of her alleged statements. He repeated that he
had "no opinion™ as to whether CSAAS applied to
D.L. Dr. Coco reiterated that CSAAS is not a diag-
nostic tool and cannot be used to determine
"whether or not the alleged victim in this particular
case is telling the truth." He did, however, "concede
. . . that there are people, even children, who do
falsely report sexual abuse,” but added that "the
great majority of them do not." Focusing on this
statement, Dr. Coco was examined about whether
certain age brackets are more likely to falsely allege
sexual abuse. He responded that it was "probably
more [likely] in the younger age," but that he could
not recall Dr. Summit's research precisely.

On re-direct examination, Dr. Coco again noted
that children infrequently [**39] lie about child
sexual abuse. When asked to “estimate for us in
your clinical experience how many children have
lied in your experience about it[,]" defendant ob-
jected, claiming that Dr. Coco was not to discuss
his clinical experience and challenging how he
knew whether kids lied. The trial judge overruled
that objection, noting that defendant had “opened
the door" by trying:

to turn this guy around as your ex-
pert, which is fine, that's legitimate,
but now you can't stop him from com-
ing back and getting into the facts.
You asked him so many questions and
SO many questions about the accom-
modation syndrome, you tried to use
him as your expert, that's fine. | don't
blame you for that, but he gets a right
to come back and rebut that. | think
the door's open, I'm going to permit
the question.

Dr. Coco again was asked, in his "clinical experi-
ence,” how often he has observed children lie about
sexual abuse. He replied:

You know, yeah, the research is

pretty clear that the great majority of
children do not lie about. Of course
the research is going to differ in what
the actual percentage is of that. So
you know, you might be anywhere
from five percent of children are
found to lie to 10 percent, [**40] but
it's hard to get a real number on that.
But the great majority of children do
not lie about the sexual abuse. And in
many ways they actually under report
what actually happens to them, in
terms of the details of the actual abuse
incident.

On re-cross, Dr. Coco reiterated that the great
majority of children do not lie about sexual abuse.
The following colloquy ensued: *
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Q: What about 16 year olds? You
said it's not across the board, that as
you got down the age scale that it's
more likely that the kids are telling the
truth when they report being sexually
abused. Do you [have] any statistical
analysis either from Dr. Summit or
your own -- your own clinical analysis
as to what the percentage of times is
for a 16 year old?

A: The research is not, you know
going -- there's nothing that's going to
be able to give you a clear number on
that, but again, an adolescent has
more ability to do things with infor-
mation than a younger child does so
that they would be more capable of
fabricating something than a younger
child would.

[*202] Q: So the statistics that
you provided, five percent, very low
level, don't necessarily apply to a 16
year old who discloses something?

A: | can't say it does.

Q: Sometimes [**41] in fact
there's false allegations in that type of
hypothetical and you have no type of
statistical breakdown that you could
give us right now as to that hypotheti-
cal, right?

A: You're asking for a specific
number, | can't give you that, but | can
stick to the fact that the great majority
of children, throughout the age
groups, do not lie about child sexual
abuse.

Q: Do statistics bear that out then,
you just talked about a dynamic in
kids. Do the statistics bear that out?
Do the statistics that you just talked
about, do they bear out that a greater
percentage of the kids in the low age
of range of childhood tell the truth
versus kids at the upper range of

childhood? Do the statistics bear out
the dynamic that you just talked
about?

A: The statistics show that over
the range ages, the great majority of
children do not lie about sexual abuse.
That there are many things that inter-
vene with adolescents that can effect
their, you know, their stories or their
disclosures. But like | said before, the
dynamics of hostility and what have
you are not something that we relate
to children lying about sexual abuse.
Adolescents have more ability to fab-
ricate stories, but that doesn't neces-
sarily [**42] mean that they do it
more frequently in regards to sexual
abuse.

11  We detail the colloguy on this subject
because it is significant to the question of
harmless error.

Dr. Coco's testimony included an assertion that
only 5-10% of children exhibiting CSAAS symp-
toms lie about sexual abuse. Such testimony creates
an inference that D.L. told the truth in her original
accusation, despite her motives to fabricate the alle-
gations, and notwithstanding her trial testimony
recanting them. Certainly, that is not the purpose of
CSAAS testimony or the reason for its admission.
Even Dr. Coco so acknowledged. Accordingly, we
hold that expert testimony about the statistical
credibility of victim-witnesses is inadmissible. Sta-
tistical information quantifying the number or per-
centage of abuse victims who lie deprives the jury
of its right and duty to decide the question of credi-
bility of the victim based on evidence relating to the
particular victim and the particular facts of the case.
Any CSAAS expert testimony beyond its permissi-
ble, limited scope cannot be tolerated.

C.

The impact of Dr. Coco's testimony in this case,
however, presents a different question. Convictions
after a fair trial, based on strong [**43] evidence
proving guilt beyond a reasonable doubt, should not
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be reversed because of a technical or evidentiary
error that cannot have truly prejudiced the defen-
dant or affected the end result. That is often the true
issue in many appeals.  This appeal is no different.

12 The appropriate test for determining
whether the error was unduly prejudicial or
harmless may turn on the existence of a con-
stitutional violation. See Chapman v. Cali-
fornia, 386 U.S. 18, 24, 87 S. Ct. 824, 828,
17 L. Ed. 2d 705, 710 (1967), overruled on
other grounds by Brecht v. Abrahamson, 507
U.S. 619, 113 S. Ct. 1710, 123 L. Ed. 2d 353
(1993)("before a federal constitutional error
can be held harmless, the court must be able
to declare a belief that it was harmless be-
yond a reasonable doubt"); State v. Daniels,
182 N.J. 80, 861 A.2d 808 (2004); State v.
Macon, 57 N.J. 325, 335, 273 A2d 1
(1971)("No matter how a test may be stated,
the question whether an error is reason for
reversal depends finally upon some degree of
possibility that it led to an unjust verdict™).

[*203] In order for Dr. Coco's testimony to not
unduly prejudice defendant, it had to be clear to the
jury that he did not interview or evaluate D.L. and
that he was not commenting [**44] on her credibil-
ity or testimony. So viewed, we conclude that the
totality of the circumstances neither deprived de-
fendant of a fair trial nor compels reversal. First,
Dr. Coco repeatedly clarified that the purpose of his
testimony was to advise the jury about characteris-
tics child abuse victims may exhibit. Second, it was
clear that D.L. was almost an adult and, therefore,
at the age of intellect and experience at which more
alleged abuse victims may lie. Third, it was defense
counsel, on cross-examination, who first addressed
the issue of falsification by children at different age
levels. Fourth, the State did not refer in summation
to the portion of Dr. Coco's testimony concerning
the percentage of young women who lie. And fi-
nally, the trial judge instructed the jury not to con-
sider Dr. Coco's testimony "as offering proof that
child sexual abuse occurred in this case,” or
"whether abuse occurred or did not occur,” or to
"consider that testimony as proving in and of itself
that [DL], the alleged victim here, was or was not
truthful." More to the point, after a detailed and ex-
haustive jury charge concerning the proper use of
CSAAS testimony, the judge concluded that charge

by underscoring [**45] that the jury "may not con-
sider the expert testimony as in any way proving
that [W.B.] committed an act or did commit any
particular act of -- of abuse. Testimony as to the
accommodation syndrome is offered only to explain
certain behavior of an alleged victim of child sexual
abuse."

Thus, the totality of the circumstances did not
deprive defendant of a fair trial, and reversal is not
warranted. This result also flows from the other
evidence in the case. At trial, D.L. recanted her
statement to Det. Gade and explained it was a "dis-
aster” for her family when defendant was arrested.
Defendant did not contest the ruling permitting the
admission of D.L.'s statement on his appeal before
the Appellate Division, nor did he raise it as an is-
sue in the petition for certification. Accordingly,
that determination is not before us for review. In
this regard, we simply note, however, that the judge
conducted a Gross * hearing at which Det. Gade
testified and the record clearly supports the trial
judge's determinations concerning admission of
D.L.'s statement and the fresh complaint testimony.
See also State v. Burns, 192 N.J. 312, 337, 929 A.2d
1041 (2007). Moreover, the aggregate of D.L.'s
prior statement, admitted [**46] as a prior incon-
sistent statement under N.J.R.E. 803(a)(1), after the
Gross hearing, J.C.'s testimony about the allega-
tions in the victim's call to him, and defendant's
own statement provided the jury more than suffi-
cient evidence on which to sustain the convictions.

13 State v. Gross, 121 N.J. 1, 577 A.2d 806
(1990).

V.

Defendant next asserts that the trial judge im-
properly admitted, as "fresh complaint” testimony,
evidence that, on January 1, 2005 -- more than one
and one-half years after defendant's last assault --
D.L. told her former boyfriend J.C. that defendant
had sexually assaulted her. "[T]o qualify as fresh
complaint, the victim's statements to someone [he
or] she would ordinarily turn to for support must
have been made within a reasonable time after the
alleged assault and must have been spontaneous and
voluntary.” State v. Hill, 121 N.J. 150, 163, 578
A.2d 370 (1990) [*204] (internal citation omitted).
“ Whether these criteria for admissibility are satis-
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fied is committed to the sound discretion of the trial
judge. State v. Bethune, 121 N.J. 137, 147-48, 578
A.2d 364 (1990).

14 Admissible under the common law, this
type of fresh complaint evidence does not
qualify for admission wunder N.J.R.E.
803(c)(2) as an excited utterance [**47] be-
cause it was not made under stress of ex-
citement and before an opportunity to delib-
erate; however, fresh complaint evidence
may also qualify as excited utterance if 1) re-
lated to a "startling event;" 2) made under the
stress of excitement caused by the event; and
3) "without opportunity to deliberate or fab-
ricate.” See N.J.R.E. 803(c)(2). See also
Branch, supra, 182 N.J. at 354-368, 865
A.2d 673 (emphasizing requirement that
statement be made "without opportunity to
deliberate or fabricate" to qualify as excited
utterance under N.J.R.E. 803(c)(2)).

As P.H., supra, makes clear, the fresh com-
plaint rule was developed to counteract the persis-
tent "timing myth" that victims of sexual assault
would cry out and alert others to the crime. 178 N.J.
at 392, 840 A.2d 808 (explaining that "hue and cry”
myth dates back to thirteenth-century notions of
feminine behavior). The rule allows the State to
neutralize this myth by introducing evidence that
the victim did indeed make a complaint within a
reasonable time after the alleged assault. See ibid.
(citing Hill, supra, 121 N.J. at 163, 578 A.2d 370).

Fresh complaint evidence has a narrow pur-
pose: it is admissible "to prove only that the alleged
victim complained [at a particular time], [**48] not
to corroborate the victim's allegations concerning
the crime." State v. R.E.B., 385 N.J. Super. 72, 89,
895 A.2d 1224 (App. Div. 2006) (quoting Bethune,
supra, 121 N.J. at 146, 578 A.2d 364). A witness
may testify only to the general nature of the com-
plaint, and unnecessary details of what happened
should not be repeated. Hill, supra, 121 N.J. at 163,
578 A.2d 370; see also State v. J.S., 222 N.J. Super.
247, 257, 536 A.2d 769 (App. Div.), certif. denied,
111 N.J. 588, 546 A.2d 513 (1988).

The record is clear that D.L. made a spontane-
ous complaint to J.C., a person in whom she would
be expected to confide. The spontaneity prong
merely requires that the complaint not be the result

of coercive interrogation. See Bethune, supra, 121
N.J. at 145, 578 A.2d 364 (children's statements
made directly in response to "coercive questioning”
not admissible); Hill, supra, 121 N.J. at 167, 578
A.2d 370 (statement not excluded where elicited by
"general noncoercive questioning™); State v. D.R.H.,
127 N.J. 249, 264-265, 604 Az2d 89
(1992)(statements made as a result of "pointed, in-
quisitive, coercive interrogation” not admissible).
D.L.'s complaint to J.C. far exceeds the spontaneity
requirement. D.L. told J.C. by telephone about the
past attacks by defendant almost immediately after
she was sexually assaulted [**49] by her step-
cousin following a New Year's Eve party. Thus,
D.L.'s disclosure, an excited reaction incident to a
similar traumatic event, was understandable and
"invest[ed] . . . with spontaneity and plausibility."
Commonwealth v. Smith, 59 Mass. App. Ct. 181,
794 N.E.2d 1241, 1244 (Mass. Ct. App. 2003) (in-
ternal citation omitted). In this context the statement
to J.C. about defendant's conduct as part of the con-
temporaneous and excited report concerning her
cousin takes on an enhanced indicia of reliability. *

15 No issue is raised under the excited ut-
terance exception to the hearsay rule, and we
do not address it. See N.J.R.E. 803(c)(2).

The admissibility of the fresh complaint evi-
dence also turns on whether D.L.'s complaint was
made in a “"reasonable time" after the last assault.
The Appellate [*205] Division concluded that the
trial court did not abuse its discretion in determin-
ing that D.L. reported the assaults to J.C. "within a
reasonable time" and in permitting J.C.'s testimony
concerning the content D.L. reported to him. We
agree.

It is well settled that the requirement of report-
ing a sexual assault within a reasonable time must
be "applied more flexibly in cases involving chil-
dren than in [cases] involving [**50] adults.” State
v. L.P., 352 N.J. Super. 369, 382, 800 A.2d 207
(App. Div.), certif. denied, 174 N.J. 546, 810 A.2d
65 (2002). In deference to children's "special vul-
nerability to being cajoled and coerced into remain-
ing silent by their abusers, courts allow children
additional time to make a fresh complaint.” Be-
thune, supra, 121 N.J. at 143, 578 A.2d 364. Stated
differently, the reasonable time component of the
fresh complaint rule must be applied flexibly "in
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light of the reluctance of children to report a sexual
assault and their limited understanding of what was
done to them.” P.H., supra, 178 N.J. at 393, 840
A.2d 808.

The more lenient approach to defining what
constitutes a "reasonable time"” for child complain-
ants is also consistent with the theory of CSAAS,
which lists delayed reporting and secrecy among
the behaviors common to sexually abused children.
Thus, allowing a victim's initial complaints, "even
if made a significant time after the abuse, is espe-
cially appropriate in a case where the State relies
upon CSAAS evidence"” to explain those behaviors
commonly exhibited by sexually abused children.
L.P., supra, 352 N.J. Super. at 383-84, 800 A.2d
207 (explaining that child sexual assault victims
commonly exhibit specific behavioral traits includ-
ing [**51] secrecy, helplessness, accommodation,
and delayed disclosure).

D.L. was fourteen years old when the attacks by
defendant occurred, and sixteen when she confided
in J.C. She told J.C. she had previously told no one
else because she was "scared." D.L.'s status as a
teenager at the time of disclosure, her "open rebel-
lion" against her mother and defendant because they
disliked J.C., and the lapse of time between the at-
tacks and disclosure are relevant factors in deter-
mining the "reasonableness” of the interval before
disclosure. However, D.L., as defendant's step-
daughter, appears to have lived with defendant at
least some of the time during that interval and also
indicated to J.C. that she was afraid to report the
abuse. Both are factors that impact the determina-
tion of "reasonableness." Cf. L.P., supra, 352 N.J.
Super. at 383-85, 800 A.2d 207 (allowing fresh
complaint evidence where nearly a year had passed
since last alleged assault after describing "aura of
intimidation," which included living with defendant
in foster care setting and continued contact with
defendant's natural daughter); Smith, supra, 794
N.E.2d at 1244 (fifty-one month delay not reason-
able because victim had moved out of house);
Commonwealth v. Hyatt, 31 Mass. App. Ct. 488,
579 N.E.2d 1365, 1367-68 (1991) [**52] (two-year
delay reasonable where first disclosure was to boy-
friend when he tried to kiss victim and she had been
fearful of disrupting home where she and defendant
continued to live). Accordingly, we conclude that
the interval between the assault and the complaint

was reasonable for purposes of admitting the fresh
complaint testimony.

V.

Defendant further claims that his convictions
must, in any event, be reversed because the jury
charge amounted to an instruction to convict and
usurped the jury's responsibility to assess credibil-
ity. In gauging this claim, we are mindful that the
trial judge used the model charge as [*206]
amended by this Court in P.H., supra, 178 N.J. at
399-400, 840 A.2d 808.

P.H. considered, in detail, the admissibility of
both fresh complaint and CSAAS testimony, as well
as the relevant jury charges. Both doctrines deal
with problems stemming from an abuse victim's
failure to report an event, delayed reporting, and
popular misconceptions for so doing. Id. at 389-
401, 840 A.2d 808. In P.H., the victim was the de-
fendant's daughter and the sexual abuse occurred
during seven visits with her father from 1984
through 1990. Id. at 383-84, 840 A.2d 808. Al-
though she disclosed certain instances of inappro-
priate sexual behavior, [**53] she did not report
the sexual assaults until 1996. Id. at 384-85, 840
A.2d 808.

The trial court instructed the jury on both the
Model Jury Charge on Fresh Complaint (concerning
a victim's failure to report or delayed reporting) and
CSAAS (concerning use of the expert testimony on
that subject) after presentation of CSAAS expert
testimony by both the State and defense. Id. at 387-
88, 396-399, 840 A.2d 808. Id. at 388, 840 A.2d
808. On appeal, the Appellate Division reversed
and remanded for a new trial, determining "that de-
fendant's due process and confrontation rights were
violated by instructions that precluded the jury from
considering the belated nature of [the victim]'s dis-
closure in the context of assessing her overall credi-
bility." Ibid.

After granting certification, we concluded that
instructing on both fresh complaint and CSASS
"clearly had the capacity to confuse the jury" as to
its role in assessing the victim's credibility. Id. at
399, 840 A.2d 808. We explained that, to the extent
our jurisprudence on "fresh complaint” instructions
and, particularly, Bethune, supra, 121 N.J. at 144-
49, 578 A.2d 364,
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may be read to render victim silence
or delay in reporting irrelevant to a
jury's overall assessment of credibil-
ity, the case before us provides
[**54] a vehicle for clarification. In
performing its exceedingly important
task of assessing credibility, the jury
should be permitted to consider all
relevant testimony. Viewed in the
context of all the facts surrounding the
claimed abuse, the timing of the report
of abuse, or silence about it, can be
relevant for the jury to consider in the
totality of the circumstances. So long
as the jury is instructed that such si-
lence or delay, in and of itself, is not
inconsistent with a claim of abuse, the
proper balance is struck.

[P.H., supra, 178 N.J. at 397, 840
A.2d 808.]

We emphasized, however, that CSAAS testi-
mony may explain "why a child victim may remain
silent” and "not have made a fresh complaint.” Ibid.
It may also explain the behaviors and conduct of a
child victim, "such as the child's affection towards
the abuser [and] "recantation of the complaint. . . ."
"that can cast doubt or otherwise affect the evalua-
tion of the child's testimony," and is admissible for
that purpose. Id. at 397-98, 840 A.2d 808. See also
J.Q., supra, 130 N.J. at 579-81, 617 A.2d 1196. As
a result, we instructed the trial court, on remand, to
use the Model Jury Charge (Criminal) for Child
Sexual Abuse Accommodation Syndrome (2001), if
the trial judge found [**55] proof of delayed dis-
closure and CSAAS testimony was admitted in re-
sponse, rather than using both the Fresh Complaint
and CSAAS Model Jury Charges. P.H., supra, 178
N.J. at 399, 840 A.2d 808.

To maintain the necessary and proper balance,
we also directed inclusion of the following lan-
guage at the beginning of the charge:

The law recognizes the stereotypes
about sexual assault complainants
may lead some of you to question
[complaining [*207]  witness's]

credibility based solely on the fact
that [he or she] did not complain of
the alleged abuse sooner. You may
not automatically conclude that [com-
plaining witness's] testimony is un-
truthful based only on [his or her] si-
lence/delayed disclosure. Rather, you
may consider the silence/delayed dis-
closure along with all of the other evi-
dence including [complaining wit-
ness's] explanation for his/her si-
lence/delayed disclosure when you
decide how much weight to afford to
[complaining witness's] testimony.
You also may consider the expert tes-
timony that explained that silence, is
in fact, one of the many ways in
which a child may respond to sexual
abuse. Accordingly, your delibera-
tions in this regard should be in-
formed by the testimony you heard
concerning child abuse [**56] ac-
commodation syndrome.

[Id. at 400, 840 A.2d 808 (empha-
sis added).]

We explained our reason for so directing:

By including that statement, or one
of similar wording, as a preface to the
model CSAAS charge, the instruction
will address the concerns expressed in
Bethune as well as our findings in J.Q.
In situations in which a defendant pre-
sents relevant evidence of a child vic-
tim's delay in reporting alleged abuse,
and the State does not present evi-
dence of CSAAS, the appropriate in-
struction if requested by the State,
would be one similar to the statement
outlined above absent the last two
sentences. We refer this matter to the
Model Charge Committee for their
consideration and suggestions for re-
finement.

[Ibid ]
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With that amendment, the suggestion that jurors
could not consider for any purpose the "child vic-
tim's delay in reporting alleged abuse” was elimi-
nated. Ibid.

We adhere to P.H. and find no basis on which
to reverse the conviction because the model
CSAAS charge, as amended, was given and the
"fresh complaint” charge was not. We caution,
however, that our suggested preface "or one of
similar wording" to the CSAAS charge and referral
to the Model Charge Committee did not cast the
suggested charge [**57] in stone. To the extent a
defendant may believe the word "“automatically”
unduly limits the jury's right and obligation to
evaluate credibility or, as defendant puts it, "consti-
tute[s] a directive to the jury that it must accept the
expert's CSAAS testimony and filter its view of the
case through that testimony,” the word "automati-
cally" is to be substituted by the words "may or may
not conclude that . . .," or words of like effect. We
direct the Model Jury Charges (Criminal) Commit-
tee to study the issue on an expedited basis and re-
port back to us with any further recommendations.
Moreover, as with all charges, we reiterate that a
trial judge should conduct a charge conference on
the record and consider the parties' position on any
issue they or the judge raises before deciding how
to charge the jury on a given issue. See R. 1:8-7.

VI.

Defendant next argues that his videotaped con-
fession was played back to the jury during its delib-
erations, and because the tape itself was not admit-
ted into evidence, the trial judge did not follow the
procedures for such playback as detailed in State v.
Burr, 195 N.J. 119, 948 A.2d 627 (2008).

In Burr, the victim's pretrial, videotaped state-
ment was admitted into evidence, [**58] and
played back, "over defendant's objection,” in open
court at the jury's request. Id. at 131-32, 948 A.2d
627. Burr approved the playback, but codified a
four-step procedure for the proper use of such play-
backs. [*208] Id. at 135, 948 A.2d 627. First, the
jury should be asked if a readback of the statement
would suffice. Id. at 135, 948 A.2d 627. "If the jury
persists in its request to view the videotape again,
then the court must take into consideration fairness
to the defendant." Ibid. Second, "[t]he court must
determine whether the jury must also hear a read-

back of any direct and cross-examination testimony
that the court concludes is necessary to provide the
proper context for the video playback." Ibid. Third,
the trial judge must permit the defendant to demon-
strate that "consequential prejudice . . . from the
playback could not be ameliorated through other
means." Ibid. Fourth, the playback "must occur in
open court.” Ibid. See also State v. Miller, 205 N.J.
109, 13 A.3d 873 (2011) (adopting precautionary
measures and guidelines for playbacks of video and
digital recordings of trial testimony).

In the context of this appeal, the playback of the
videotape did not constitute an abuse of discretion.
Here, the playback of the videotape was [**59] in
open court, and the tape -- whether admitted into
evidence * -- was played to the jury as part of the
State's case. Moreover, the trial itself was video-
taped, and there was no court reporter or transcriber
available to read back what was played to the jury.
And, defendant's reliance on that statement -- as
evidenced by his statement in summation that the
videotape was "in evidence" and his encouragement
of the jury to request a "readback™ and listen care-
fully -- looms large in the resolution of this ques-
tion. ¥ Against that factual backdrop, there is no
basis to reverse defendant's convictions, even if the
videotape was not admitted into evidence, merely
because the jury saw the playback of a videotaped
statement that already had been played to it as part
of the State's case. *

16 It appears that the tape was never moved
into evidence.
17 Counsel said in summation:

It happened the way Mr. [B]
said it. And if you don't think
that those things happen then
you're naive to think that they
really don't happen in today's
society.

On other things that's very
important-- if you need a read-
back on this particular issue do
S0 -- you have -- what was read
-- actually it was played, the
tape was played [**60] for you
-- as to what Mr. [B] said.
You'll never have the benefit of
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the pre-formal statement taped
interrogation because the police
decided not to do it, so we'll
never have the benefit of that.
But that was played in evi-
dence, and if you need a read-
back of it you can get it. And
there's just uncanny similarities
-- I'm not going to go into them
in too much detail -- between
what [D.L.] had to say in her
statement and what [W.B.] ul-
timately said on tape.

18 In light of our disposition of this appeal,
we need not address defendant's additional
contentions on appeal, that is, that he should
have been provided access to the victim's re-
cords with the Division of Youth and Family
Services, that the prosecution's summation
included impermissibly emotional pleas, and
that the verdict was against the weight of the
evidence. Each of those issues is subsumed
in the issues we have discussed and no addi-
tional discussion is needed.

VII.

The judgment of the Appellate Division is af-
firmed.

CHIEF JUSTICE RABNER and JUSTICES
LaVECCHIA and RIVERA-SOTO join in JUDGE
STERN's opinion. JUSTICE ALBIN filed a sepa-
rate, dissenting opinion in which JUSTICES LONG
and HOENS join.

DISSENT BY: ALBIN

DISSENT
JUSTICE ALBIN, dissenting.

Today, [**61] in straining to affirm a deeply
flawed conviction, the majority rationalizes a series
of profound trial errors that undermine any confi-
dence in the correctness of the jury's verdict. First,
the majority finds harmless the testimony of a
State's expert who gave his assessment of the col-
lective credibility of child-abuse victims, calculat-

ing that ninety to ninety-five percent tell the truth.
The expert had never met D.L., the putative victim,
who recanted [*209] her statements implicating
defendant. Yet, with his statistically based testi-
mony -- without the need to be burdened by the
evidence in this case -- the jury was left to ponder
whether, if there was a ninety to ninety-five percent
probability that the putative victim was telling the
truth, then there must be a ninety to ninety-five per-
cent probability of defendant's guilt. The majority
validates as harmless an expert's opinion that denied
defendant an individualized assessment of his guilt.

Second, the majority has grossly distorted the
doctrine of fresh complaint to justify the admission
of a hearsay statement incriminating defendant. In
this new jurisprudential world, a victim's statement
made to her boyfriend more than fifteen months
[**62] after alleged sexual encounters with defen-
dant is deemed a "fresh” complaint.

Last, despite the violation of our court rules, the
majority sees no problem in the court's giving to the
jury during its deliberations a videotaped statement
of defendant that was not placed in evidence.

Because | believe that these errors individually
and cumulatively denied defendant a fair trial, | re-
spectfully dissent.

Guilt by Statistics

The trial in this case was about the individual
credibility of both D.L., who on the stand recanted
out-of-court statements implicating defendant, and
defendant, who protested his innocence and claimed
that the police coerced a confession from him
through psychological pressures. The jury had to
determine whether D.L. was telling the truth, under
oath, when she testified or when she spoke to the
police. Under our system of justice, we do not per-
mit the jury to assess the credibility of a model vic-
tim, a statistical stereotype, and on that basis to in-
fer guilt, no more than we would permit a jury to
infer that the defendant on trial must be guilty be-
cause most defendants are guilty. Allowing group
assessments of credibility to replace individualized
assessments of credibility [**63] is antithetical to
our system of justice. The deleterious impact of the
type of testimony presented in this case, which was
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sanctioned by the trial court, cannot be ignored or
wished away.

The State presented Dr. Coco as an expert in
Child Sexual Abuse Accommodation Syndrome
(CSAAS). The purpose of Dr. Coco's testimony was
to explain, generally, the reasons a child would de-
lay reporting sexual abuse or, once reporting the
abuse, recant the accusation. See State v. J.Q., 130
N.J. 554, 579, 617 A.2d 1196 (1993) (citation omit-
ted). CSAAS testimony is not offered as proof of a
defendant's guilt. As Dr. Coco conceded: "[I]t can-
not be offered as a tool to decide whether sexual
abuse had happened.” See id. at 578, 617 A.2d 1196
("CSAAS is not relied on in the scientific commu-
nity to detect abuse.”). Yet, Dr. Coco's testimony
departed from the strict limitations our law places
on CSAAS testimony.

During cross-examination, the defense attorney
elicited from Dr. Coco that some children falsely
report sexual abuse. Then, under the pretext of
counsel's having opened the door, the court permit-
ted the prosecutor on redirect examination to intro-
duce statistical evidence that approximately ninety
to ninety-five percent of child-sexual-abuse [**64]
complainants are truthful. Even if the defense attor-
ney cracked the door open slightly into this imper-
missible area, the trial judge, whose obligation is to
ensure the fairness of the proceedings, should not
have kicked the door wide open.

The jury was permitted to convict defendant
based on a simple syllogism totally [*210] unre-
lated to the evidence: if ninety to ninety-five per-
cent of sexual-abuse complainants tell the truth,
then D.L. by the laws of statistical probability must
have been telling the truth when she reported the
sexual abuse to the police; and if D.L. was therefore
truthful, then defendant must be lying and guilty of
the crimes charged. The defense loudly objected:;
however, no correction was made by the trial court.
The jury was never told that it could not draw the
obvious damning inferences that flowed from Dr.
Coco's use of statistics to bolster D.L.'s initial com-
plaint. The majority concedes that this testimony
was improper and did not fall within the realm of
CSAAS evidence, but claims that the error was
harmless.

Police officers and social-science experts are
not allowed to vouch for the credibility of wit-

nesses. See State v. Frisby, 174 N.J. 583, 591-92,
595, 811 A.2d 414 (2002) [**65] (finding plain
error in police officer's testimony that potential sus-
pect in child-abuse case was "more credible" than
defendant). * In J.Q., we specifically disapproved
of a CSAAS expert touting the credibility of an al-
leged sex-victim whom the expert had interviewed.
J.Q., supra, 130 N.J. at 556, 575, 617 A.2d 1196.
Opining on the alleged victims' credibility was an
error that went to the heart of the very integrity of
the proceedings, and therefore was not deemed
harmless. Id. at 556, 617 A.2d 1196. How much
worse in this case where the expert -- based on mere
statistics -- placed his authoritative imprimatur on
the credibility of D.L.

19 | do not suggest that character evidence
that conforms to the Rules of Evidence
would be impermissible. See N.J.R.E. 608.

The majority does not deny that the expert mis-
used statistics to support the credibility of D.L. in
this case. We disagree about the gravity of that er-
ror. For me, the presentation of a statistical, truth-
telling, stereotypical victim -- that presumably en-
compassed the alleged victim in this case -- cannot
be harmless.

Appellate courts are not required to put blinders
on when assessing whether patently inadmissible
evidence has the clear capacity to taint the jury.
[**66] Here, the State's case hinged on the credibil-
ity of witness testimony, not physical, objective
evidence. The alleged victim testified under oath
that her previous statements implicating defendant
were false, and defendant on the stand testified that
he was innocent and that the police elicited from
him a false confession. Given this less than over-
whelming evidence of guilt, it is impossible to say
that Dr. Coco's impermissible testimony did not tip
the scales of justice unfairly against defendant. See
Frisby, supra, 174 N.J. at 596, 811 A.2d 414 (hold-
ing that "[a]ny improper influence on the jury that
could have tipped the credibility scale” could not be
harmless); R. 2:10-2 (stating that new trial should
not be granted unless error was "clearly capable of
producing an unjust result™).

Because the error in this case could not be
harmless, defendant should be entitled to a new
trial.



Page 21

17 A.3d 187, *; 2011 N.J. LEXIS 567, **

A Fifteen-Month-Delayed Report Posing as Fresh
Complaint

That the majority sanctions as a "fresh" com-
plaint a report of sexual abuse that occurred fifteen
months earlier indicates that the fresh-complaint
doctrine has now become completely untethered
from its historical underpinnings. The fresh-
complaint doctrine is [**67] derived from the
common-law requirement that a sexual-assault
[*211] victim utter a "hue and cry"” "to dispel any
suspicion” of her consensual involvement in the act.
See State v. Hill, 121 N.J. 150, 157, 578 A.2d 370
(1990). Under that requirement, it was assumed that
"a 'normal’ woman would 'naturally’ complain after
having been raped.” Id. at 162, 578 A.2d 370. Out-
moded views about how "normal™ women would
react to a sexual assault reflected in the "hue and
cry" requirement gave way to the more nuanced,
modern version of the fresh-complaint rule.

Under the present fresh-complaint doctrine, a
victim's out-of-court report is admissible to support
her in-court testimony for the purpose of negating
the inference that her silence would be an indication
she was not sexually assaulted. 1d. at 163, 578 A.2d
370 (citation omitted). To qualify as a fresh com-
plaint, the victim's statement must have been made
to someone she ordinarily would have called for
support, "must have been made within a reasonable
time after the alleged assault and must have been
spontaneous and voluntary.” Ibid. (citations omit-
ted) (emphasis added). The fresh-complaint rule
serves the narrow purpose of rebutting the negative
inference the jury would draw from silence. [**68]
Ibid. (citation omitted). "Only the fact of the com-
plaint" is admissible, not the particulars of the accu-
sation. Ibid. (citation omitted).

Reporting a sexual offense within a “reasonable
time" is a precondition to the admission of fresh-
complaint evidence. The fifteen-month delay now
permitted by the majority completely eviscerates
the "reasonable time™ requirement and will make
every complaint -- regardless of when it is reported
-- fresh. While "courts allow children additional
time to make a fresh complaint” when they claim
sexual abuse, State v. Bethune, 121 N.J. 137, 143,
578 A.2d 364 (1990), there must be some logical
end to that period. Here, the “child" was a young

adult, age sixteen, when she made her initial com-
plaint. Today's opinion is the first time that the
Court has expanded the fresh-complaint doctrine to
permit allegations made so long after an alleged
assault. Cf. State v. Smith, 158 N.J. 376, 378-79,
730 A.2d 311 (1999) (complaint one day after as-
sault admissible); State v. Mann, 132 N.J. 410, 415,
426, 625 A.2d 1102 (1993) (complaint within one
day after assault admissible); Hill, supra, 121 N.J.
at 152, 154, 169 (complaint to friend within six
weeks after assault admissible); Bethune, supra,
121 N.J. at 140-41, 145-46, 578 A.2d 364 [**69]
(permitting two-week-delayed complaint, but ques-
tioning whether statement was voluntary); State v.
Tirone, 64 N.J. 222, 225-26, 314 A.2d 601 (1974)
(complaint within one day after assault admissible);
State v. Balles, 47 N.J. 331, 334-35, 339, 221 A.2d
1 (1966) (complaint within one day after assault
admissible).

That some lower courts have allowed much
longer periods to report a sexual assault, while still
characterizing the complaint as "fresh,"” is no reason
for this Court to allow the doctrine to become so
distorted and muddled that any result affirming a
conviction can be rationalized. See ante at 33-35.
Moreover, the "fresh” complaint in this case was
not admitted to support the in-court testimony of the
alleged victim but to impeach that testimony. We
have never held that fresh-complaint testimony can
be used for any purpose other than to show that the
prior complaint is consistent with the witness's tes-
timony on the stand. Cf. Smith, supra, 158 N.J. at
378, 730 A.2d 311 (stating that fresh complaint was
consistent with alleged victim's trial testimony);
Balles, supra, 47 N.J. at 335, 221 A.2d 1 (same).
An additional irony is that the State introduced the
fifteen-month-late report as "fresh"” at the very same
time that it introduced [**70] CSAAS testimony
[*212] through an expert to explain why the report
was so delayed. One must wonder how a complaint
can be admissible based on its "freshness" and yet
require the extensive testimony of a CSAAS expert
to explain why the complaint was not freshly made.

The importance of evidence to the State does
not validate its admission. Process is an end in it-
self. It assures fairness in all proceedings and le-
gitimizes a trial's outcome. The majority's new and
improved fresh-complaint doctrine takes the "fresh"
out of the doctrine.
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Playing Back Videotaped "Confession" Not Intro-
duced in Evidence

Last, I cannot conclude, as the majority does,
that the trial court properly exercised its discretion
by playing back for the jury, during its delibera-
tions, defendant's videotaped "confession” that had
never been moved into evidence. Indeed, in the cir-
cumstances here, the court was not invested with
discretion. The plain language of our court rules
permits a deliberating jury only to “take into the
jury room the exhibits received in evidence." R.
1:8-8(a) (emphasis added). Here, the court allowed
the jury to review an exhibit that had not been in-
troduced into evidence. That the video itself had
[**71] been played previously in open court is ir-
relevant. If a knife is marked only as an exhibit and
observed by the jury during the trial, a request by
the jury, during its deliberations, to view the knife
would have to be denied because it was not moved
into evidence. This is not a flexible rule. It is not
applied pragmatically. Every trial attorney and trial
judge knows that the jury can only receive items
that have been moved into evidence.

State v. Burr, 195 N.J. 119, 948 A.2d 627
(2008), lends no support to the majority's position.
In Burr, the videotape played back to the jury "was
admitted into evidence as an exhibit." I1d. at 133,
948 A.2d 627. In contrast, here the videotape was
not admitted into evidence, although the jury did
view the tape during trial. This was a videotaped
trial. The jury was entitled to a replay of that por-
tion of the trial during which defendant's taped con-
fession was played or to a reading of a transcript of
that part of the trial -- nothing more.

When a clear and sensible rule is breached with
the blessing of this Court, it will be difficult to pre-
dict where and how the next incremental breach
will occur.

V.

Our ultimate charge is to ensure the integrity of
the trial process. When that [**72] process has
been compromised, as it was here, the public can
have no confidence in a jury's verdict. The errors in
this trial were profound and undermined the fair-
ness of the proceedings. They were not harmless.
For these reasons, | respectfully dissent.

JUSTICES LONG and HOENS join in this
opinion.



