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2.32 NEW JERSEY CONSCIENTIOUS EMPLOYEE PROTECTION
ACT (“CEPA") ( N.J.S.A.34:19-1et seq) (Revised 04/2014)

Plaintiff claims that defendantingert alleged retaliatory action, e.g.,
terminated his/her employment, demoted him/hetedaio promote him/her,
subjected him/her to a hostile work environmeripcause plaintiffifsert alleged
protected activity, such as disclosed or threateteedisclose to a supervisor or
public body, or provided information or testimowmya public body, or objected to
or refused to participate |nregarding insert description of alleged wrongful
activity, policy, or practice about which plaintithlew the whistle’.?

Defendant denies these allegations and insteaditanas that it hsert
alleged retaliatory actioh because ifisert defendant’s explanation, such as

“plaintiff's job performance was inadequate”, “platiff's job was eliminated”,

! This charge uses the pronoun “it” in referringhie defendant in recognition of the fact that the
defendant will usually be the employer and thud wdually be an institutional entity. It is
important to note that, as of the date of this Gbart remains unsettled whether New Jersey
recognizes the existence of individual liabilitydem CEPA and conflicting case law supports
both positionsCompare Cokus v. Bristol Myers-Squibb C862 N.J. Super245 (App. Div.
2003) andecker v. Dana Transport Systems, Jri2006 WL 740468 (L. Div. 2006) (failing to
recognize individual liability under CEPAyith Maw v. Advanced Clinical Communications,
Inc., 359 N.J. Superd20 (App. Div. 2003)rev’d on other groundsl79N.J. 439 (2004) and
Zelkina v. Orlioukova2009 WL 417282 (App. Div. 2009) (recognizing widual liability under
CEPA). The Supreme Court has not addressed Hus.is

2 The trial court “must be precise in [its] commuations with the jury and must ensure that the
factual evidence could support a basis for a CHB#C' Battaglia v. United Parcel Sen214N.J.
518, 559 (2013). Thus, “[i]n instructing the jurg a CEPA claim, it is incumbent upon the court to
identify the protected activity precisely” and mlatough a “broad and open-ended description in the
jury charge.”Id. at 561-62.
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etc]. If defendant did, in fact,irisert alleged retaliatory actigrbecause plaintiff

[insert alleged protected activityegarding insert description of alleged wrongful

activity, policy, or practice about which plaintifblew the whistle’, that would

be unlawful under thilew Jersey Conscientious Employee Protection Act
NOTE TO COURT

Generally, juries should not be charged regardhgprima facie
case and the shifting burdens of proof in casesidibunder the
CEPA. Sege.g, Zappasodi v. Stai835N.J. Super83, 88-91 (App.
Div. 2000) (holding in a CEPA case that “the ... atiabl
framework of pretext and burden-shifting need netabcomponent
part of the jury charge”). The New Jersey Supré€uart has so held
with regard to cases brought under tlsv Against Discrimination
(LAD). Mogull v. CB Commercial Real Estate Group, Jrik62N.J.
449 (2000). The reasoning Blogull that the burden-shifting analysis
was created for purposes of summary judgment metemd will
unduly confuse juries applies with equal force t&R2 claims.
Consequently, the following language regardingglantiff's prima
facie burden should only be charged when one or morghef
elements of therima faciecase are in dispute.

[If one or more of the prima facie elements is inspute, charge the relevant
portion(s) of the following explanation of the platiff's prima facie burden:]

Plaintiff must show that it is more likely thantribat (1) he/she reasonably
believed thatipsert description of alleged wrongful activity, liog, or practice
about which plaintiff “blew the whistlg’was either (a) in violation of a law or rule
or regulation issued under the law (including lawales, and regulations
prohibiting fraud and criminal conduct), or (brampatible with a clear mandate

of public policy concerning public health, safaty,welfare or the protection of the
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environmen€ (2) he/she ipsert alleged protected activityregarding insert
description of alleged wrongful activity, policy; practice about which plaintiff
“blew the whistle’]; (3) defendantipsert alleged retaliatory actignand (4) the
existence of a causal connection between his/heteqed activity and the
retaliation by the defendafit.

To prove the first element of his/her claim, ptdinmust establish that
he/she reasonably believed thatsgrt description of alleged wrongful activity,
policy, or practice about which plaintiff “blew thehistle”] was either (a) in
violation of a law or rule or regulation issued anthe law (including laws, rules,
and regulations prohibiting fraud, crime, and ing@o health care), or (b)
incompatible with a clear mandate of public policgncerning public health,
safety, or welfare or the protection of the envinemt, plaintiff need not prove that
[insert description of alleged wrongful activity, ligg, or practice about which

plaintiff “blew the whistle’] actually violated the law or a clear mandate wibl

3 The first element of jury instructions setting tfothe elements of a CEPA claim in cases
involving a licensed or certified health care pssienal should read as follows: “Plaintiff must
show that it is more likely than not that (1) h&/skasonably believed thamgert description of
alleged wrongful activity, policy, or practice altomhich plaintiff “blew the whistle] constitut-
ed improper quality of patient careN.J.S.A34:19-3.

4 Dzwonar v. McDevift177 N.J. 451, 462 (2003) (setting forth elementspoima facie case
under CEPA).

® This portion of the charge dealing with thiema facieelements does not address the fourth
prima facieelement of a causal connection between the pratecvity and the retaliatory
action because that is the ultimate issue thgutlyewill decide, and it is addressed below in the
instruction to the jury regarding whether the wieidilowing was a determinative factor in
causing the retaliatory action.
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policy. Rather, plaintiff need only prove that legeasonably believed that to be
the case. Put another way, plaintiff need not @rihat a law or clear mandate of
public policy would have been violated if the fabtdshe alleges regardinggert
description of alleged wrongful activity, policyr practice about which plaintiff
“blew the whistle’] are true. The only thing you must decide withpect to this
issue is whether plaintiff actually held the belieét jnsert description of alleged
wrongful activity, policy, or practice about whighaintiff “blew the whistle’] was
unlawful or in violation of public policy, and wHedr that belief was reasonaBle.
charge you that there is a [law] [rule] [regulalidpublic policy] that closely
relates to the conduct about which plaintiff blave twhistle. That [law] [rule]
[regulation] [public policy] states thatingert description of relevant
law/rule/regulation/public policy” You need not decide whetheindert
description of alleged wrongful activity, policy; practice about which plaintiff
“blew the whistle” actually violated that [law] [rule] [regulatioripublic policy].
The only thing you must decide is whether plaintifélieved that [nsert

description of alleged wrongful activity, policy; practice about which plaintiff

®1d. at 462-64 (holding that CEPA “does not require laingiff to show that a law, rule,
regulation or clear mandate of public policy adgatould be violated if all the facts he or she
alleges are true [; ijnstead, a plaintiff must f@th facts that would support an objectively
reasonable belief that a violation has occurredand] the jury then must determine whether the
plaintiff actually held such a belief and, if sch&ther that belief was objectively reasonable”).
71d. at 463-64 (holding that “the trial court must itina statute, regulation, rule, or public
policy that closely relates to the complained-afaact”).
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“blew the whistle’] violated the [law] [rule] [regulation] [public piay] that | just
described, and, if so, whether plaintiff's beliedsweasonabfe.

To prove the second element of his/her claim,ntifiimust establish that
he/she actually “blew the whistle”. Thus, you mdstermine whether plaintiff has
proven that, it is more likely than not that, he/§hsert alleged protected activjty
regarding insert description of alleged wrongful activity,lioy, or practice about
which plaintiff “blew the whistle].

To prove the third element of his/her claim, pldinmust establish that
defendant took retaliatory action against him/hdRetaliatory action can be a
discharge, suspension, demotion, or any other advemployment action taken
against an employee in the terms and conditionsngploymenf. Retaliatory
action does not need to be a single incident. &athcan include many separate
but relatively minor instances of adverse actioaigt an employe¥.

[End Of Optional Prima Facie Element Section]

8“When instructing juries, trial courts must be Vagit in identifying the essential complaint
made by the employee in order that the jury wilblbée to test it against the standards that the
law imposes as a prerequisite to recoveBattaglia v. United Parcel Sern214N.J.518, 559-
60 (2013). To that end, the trial court’'s desapptmust “provide the jury with the appropriate
focus as a matter of law” so as to allow the juryest the CEPA claim “against what plaintiff
knew and reasonably believed, not upon what agtwalk or was not happeningld. at 562.
°N.J.S.A34:19-2(e).

10 Green v. Jersey City Bd. of EA77N.J. 434, 448 (2003)Nardello v. Twp. of Voorheg837
N.J. Superd28, 434-435 (App. Div. 2005Beasley v. Passaic CounB77N.J. Super585, 609
(App. Div. 2005).
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NOTE TO COURT

The following addresses the fourth and final elemaiplaintiff's
prima faciecase. It is also the ultimate issue to be decldedhe

jury:

To prove the fourth and final element and to pilewahis/her case, the
plaintiff must prove, by a preponderance of thaelemtce, the existence of a causal
connection between his/her protected activity ahd tetaliation by his/her
employer. In other words, it is plaintiff's burdémprove that it is more likely than
not that defendant engaged in intentional retalmtagainst plaintiff because
plaintiff [insert alleged protected activjtyegarding insert description of alleged
wrongful activity, policy, or practice about whiglaintiff “blew the whistle7.
That is the ultimate issue you must decide: didemnidant [nsert alleged
retaliatory action] because plaintiffinsert alleged protected activityregarding
[insert description of alleged wrongful activity, ligg, or practice about which
plaintiff “blew the whistle]. Plaintiff may prove this directly, by provingat a
retaliatory reason more likely than not motivatedethdant’s action, or indirectly,
by proving that defendant’s stated reason forat®a is not the real reason for its
action’!  You may find that defendant had more than oneoreas motivation

for its actions. For example, you may find thafiedieant was motivated both by a

11 Estate of Roach v. TRW, In&64N.J.598, 612 (2000) (holding that in “[e]xamining whet
a retaliatory motive existed, jurors may infer aga connection based on the surrounding
circumstances”).
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retaliatory reason and by other, non-retaliatorgtdes, such as plaintiff's job
performance. To prevail, plaintiff is not requiredprove that retaliation was the
only reason or motivation for defendant’s actionRather, plaintiff must only
prove that retaliation played a role in the decisand that it made an actual
difference in defendant’s decision. If you findathretaliation did make an actual
difference in defendant’s decision, then you muséerjudgment for the plaintiff.
If, however, you find that defendant would have m#te same decision regardless
of whether plaintiff [nsert alleged protected activityegarding insert description

of alleged wrongful activity, policy, or practicdbaut which plaintiff “blew the
whistle”], then you must enter judgment for the defendént.

Because direct proof of retaliation is often nedikable, plaintiff is allowed
to prove retaliation by circumstantial evidence. that regard, you are to evaluate
all indirect evidence of retaliation that you finehs presented during the trial.
[The court may refer to specific types of indiregidence presented during the
trial, such as comparative evidence, statisticaldernce, prior conduct, and/or

comments of the parties, gtc.

12 Donofry v. Autotote Systems, 1B&0N.J. Super276, 296 (App. Div. 2001) (holding that
“[p]laintiff's ultimate burden of proof is to proviey a preponderance of the evidence that his
protected whistle-blowing activity was a determivt.. motivating factor in defendant’s
decision to [take adverse employment action agailagttiff] — that it made a difference
[:plaintiff need not prove that his whistle-blowiagtivity was the only factor in the decision to
take adverse employment action]”).



CHARGE 2.32—Page 8 of 9

One kind of circumstantial evidence can involve tiheng of eventsi.e., whether
defendant’s action followed shortly after defendastame aware of plaintiff's
[insert alleged protected activity While such timing may be evidence of
retaliation, it may also simply be coincidentahattis for you to decide. Another
kind of circumstantial evidence might involve proibfat defendant’'s behavior
toward plaintiff changed for the worse after def@mdbecame aware of plaintiff's
[insert alleged protected activjty Again, this may be evidence of retaliationjtor
may simply be coincidental — that is for you toidec

You should also consider whether the explanatieargby defendant for its
actions was the real reason for its actions. (f go not believe the reason given
by defendant is the real reason that defendaseit alleged retaliatory actidn
against plaintiff, you may, but are not requiredfited, that plaintiff has proven
retaliation??

You are permitted to do so because, if you firat thefendant has not told
the truth about why it acted, you may conclude titaits hiding retaliation.
However, while you are permitted to find retaliatibased upon your disbelief of

defendant’s stated reasons, you are not requirdd 8o. This is because you may

13 Fleming v. Correctional Healthcare Solutions, Inb64N.J.90 (2000) (holding in CEPA case
that “the ‘factfinder’s disbelief of the reasond fparward by the defendant ... may ... suffice to
show intentional [retaliation]” quoting St. Mary’s Honor Center v. Hicks09U.S.502, 511,
113S.Ct.2742, 2749, 125.Ed.2d 407 (1993)).
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conclude that defendant’s stated reason is notréhkreason, but that the real
reason is something other than unlawful retaliation

In short, the ultimate issue that you must decsdevhether plaintiff has
proven that it is more likely than not that defemdanlawfully retaliated against

him/her for his/heripsert alleged protected activjty



