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O’HERN, J., writing for a unanimous Court.

In this appeal, the Court considers the significance of the defendant’ s silence when arrested after
ahigh-risk stop.

Defendant, Rame Pepshi, was among a group of eastern European emigres stopped by the police
after abungled attempt to break into a nearby supermarket. A tripped burglar alarm brought police to the
scene. After seeing avehicleleaving the scene, the responding officers alerted other patrol units. One of
those patrol units spotted a vehicle approaching from the opposite direction. The officer put his patrol
car in the path of the oncoming car and forced it to stop. He ordered the occupants out of the car and
arrested them. Subsequent investigation produced strong evidence of the defendants’ guilt.

In short, the case against them was almost airtight.

At trial, over counsel’s objection, the officer described the motorists' reaction when arrested.
According to the officer, “they had no real reaction.” The defendants objected to the testimony on the
basisthat they werein police custody and had a constitutional right to remain silent that was infringed on
by the comment.

In an unreported opinion, the Appellate Division affirmed Pepshi’ s conviction and the admission
of the officer’ s statement. Initsopinion, it noted that Pepshi’s “silence and nonreaction was not
evidence of arefusal to speak or an assertion of aright to remain silent, but evidence of an indifference to
his arrest and an acceptance of draconian conduct,” which conduct was “intrinsically indicative of a
consciousness of guilt.”

The Supreme Court granted Pepshi’ s petition for certification.

HELD: Because of the overwhelming evidence of defendant’ s guilt and the innocuous nature of the
testimony regarding his silence at the time of his arrest, the mischaracterization of defendant’s conduct as
indicative of guilt was harmless.

1. In most circumstances, silenceis so ambiguousthat it is of little probative force. (pp. 4-5)
2. Although it cannot be said as a general proposition that indifference to arrest or acceptance of
draconian conduct isindicative of a consciousness of guilt, the generalizations madein this case

engendered no fundamental violation of fair trial rightsin light of the overwhelming evidence of guilt and
the innocuous nature of the testimony. (pp. 5-6)

Judgment of the Appellate Division isAFFIRMED.
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CHIEF JUSTICE PORITZ and JUSTICESGARIBALDI, STEIN, COLEMAN, LONG, and
VERNIERO join in JUSTICE O’'HERN’sopinion.
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Thi s appeal concerns the neaning of silence. In
sone circunmstances it is said that “silence speaks

| ouder than words.” In re Young, 91 F.3d 1367, 1375

(10t Cir. 1996). The silence here concerns the
passi ve reaction by a group of notorists to a high-
risk stop of their vehicle by the police. The
notorists were in fact a sonmewhat inept, but no |ess
dangerous, ethnic gang. They had bungled an attenpt
to break into a nearby supermarket. A tripped
burgl ar al arm brought police to the scene. The
police saw a vehicle |l eaving and al erted patrol
units to be on the | ookout for the escaping vehicle.
A patrol unit spotted a vehicle comng in the
opposite direction. Because of the | ateness of the

hour, no other vehicles were on the road. The



of ficer put his patrol car in the path of the
oncom ng car and forced it to stop. He ordered the
nmotori sts out of the car and arrested the occupants,
one of whom was the defendant.

At the station house, one of the suspects said
that they were com ng from Chicago and had | eft the
hi ghway in order to get gas. |Investigative records
di scl osed that the car had been stopped and searched
in New York just the day before. They could not
have been in Chicago. New York police had found
sl edgehamer s, crowbars, saws, chisels, and other
suspicious tools in the car. A vehicle owned by one
of the suspects was found the next day at a nearhby
supermarket. That car contained simlar tools.

VWhen t he beeper seized in the getaway car was
activated, it led the police to another nenber of
t he gang whose footprints fit the footprints found
at the scene of the crime. The case against the

suspects was al nost airtight.



At trial, over defendant’s objection, the
arresting officer described the notorists’ reaction
when arrested. According to the officer, “they had

no real reaction. There was no questions being

asked . The defendants had objected on the

basis that they were in police custody and had a
constitutional right to remain silent that was
i nfringed upon by the coment.

I n an unreported opinion, the Appellate Division
affirmed the defendant’s conviction and the
adm ssion of the officer’s statement. In its
opinion, it wote:

Def endant’s silence was adnmtted
as proof that he had a guilty
mnd at the time of the stop
because he did not inquire as to
t he reason for the stop or
express any shock or surprise.
Mor eover, defendant’s silence was
not in response to custodi al
guestioni ng whi ch woul d have
triggered defendant’s Fifth
Amendnent Rights. “[E]vidence of
pre-arrest silence, particularly
in the absence of official

i nterrogation, does not violate
any right of the defendant
involving self-incrimnation.”



State v. Brown, 118 N.J. 595, 613
(1990).

Def endant’ s sil ence and
nonreaction was not evidence of a
refusal to speak or an assertion
of aright to remain silent, but
evidence of an indifference to
his arrest and an acceptance of
draconi an conduct. This behavi or
bespeaks know edge of why it was
happeni ng. Hi s conduct was
“intrinsically indicative of a
consci ousness of guilt.” State
v. Phillips, 166 N.J. Super. 153,
160 (App. Div. 1979), certif.
deni ed, 85 N.J. 193 (1980)
Defendant’s right to remain
silent was not inplicated in the
adm ssion of this evidence.

The inference suggested is that | aw- abi ding
people would if innocent, naturally protest the
police treatnment. We are not so certain that
em gres fromeastern Europe (as were the nenbers of
this group) would have been so naturally inclined as
woul d a suburban couple returning fromthe theater.
Their life experiences m ght have made them | ess
spont aneous in encounters with security forces.

The cases cited by the Appellate Division do not

sustain its thesis. “I'n nost circunstances sil ence



is so anbiguous that it is of little probative

force. . .” United States v. Hale, 422 U.S. 171,

176, 95 S. Ct. 2133, 2136, 45 L. Ed.2d 99, 104
(1975) .1

Brown, supra, held that “once a def endant

chooses to take the stand in his or her own defense
pre-arrest silence has a bearing on the credibility
of the defendant.” 118 N.J. 595 (1990). In that
case we stated that

[i]f it can be inferred by the
fact-finder that a reasonable
person situated as the defendant,
prior to arrest, would naturally
have conme forward and nenti oned
his or her involvenent in the
crim nal episode, particularly
when this is assessed against the
def endant’ s apparent excul patory
testinmony, then the failure to
have done so has sufficient
probative worth bearing on

1t is true that “[s]ilence gains nore probative
wei ght where it persists in the face of accusati on,
since it is assuned in such circunstances that the
accused would be nore likely than not to dispute an
untrue accusation,” Hale, supra, 422 U.S. at 176, 95
S. Ct. at 2136, 45 L. Ed.2d at 104, but no
accusati ons had been made when the reaction took
pl ace.




defendant’s credibility for
pur poses of inpeachnent.

[1d. at 613.]

State v. Phillips, supra, enphasized that its

rule applies only to such conduct
as is intrinsically indicative of
a consci ousness of guilt, such as
unexpl ai ned flight, or an unusual
exhi bition of renorse for the
victimof the crime, or the
switching of clothes while [sic]
a cellmte before a lineup. It
does not apply to conduct whi ch,
as here, is frequently engaged in
by substantial nunbers of people
and which can be interpreted as
sel f-incul patory only by
permtting the jury to specul ate,
unai ded by any evidential base,
as to defendant’s notive in so
conducti ng hinsel f.

[166 N.J. Super. at 160
(citations omtted).]

Al t hough, then, we disagree with the
generalizations that indifference to arrest or
acceptance of draconian conduct are indicative of a
consci ousness of guilt, we are satisfied that those
nm scharacteri zati ons engendered no fundanent al

violation of fair trial rights here, especially in



i ght of the overwhel m ng evidence of guilt and the
i nnocuous nature of the testinony. There was only
the single reference to the suspect’s reaction to
arrest. No further inference of guilt was suggested
by court or counsel. The question and answer were
harm ess. The Appellate Division found no nmerit in
the remaining issues raised and those issues do not
require comment.

The judgnent of the Appellate Division is
af firmed.
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