NOT FOR PUBLI CATI ON W THOUT THE
APPROVAL OF THE APPELLATE DI VI SI ON

SUPERI OR COURT OF NEW JERSEY
APPELLATE DI VI SI ON
A-6430-97T5

STATE OF NEW JERSEY,

Pl aintiff-Appellant/
Cr oss- Respondent ,

V.
ROBERT TROY WARRI NER, SR.,

Def endant - Respondent /
Cr oss- Appel | ant .

Argued June 2, 1999 - Decided June 28, 1999

Bef ore Judges Miir, Jr., Keefe, and Coburn.
On appeal fromthe Superior Court of New Jersey,
Law Di vision, Atlantic County.

M chael J. W1l lians, Deputy Attorney General,
argued t he cause for appel | ant/cross-respondent
(Paul H. Zoubek, Acting Attorney General,
attorney; M. WIlIlians, of counsel and on the
brief).

Frank Pisano, IIl, argued the cause for
respondent / cross-appel | ant (Needl eman and Pi sano,
attorneys; Gary J. Needl eman, of counsel; M.
Pi sano, of counsel and on the brief).
The opinion of the court was delivered by
MU R JR, P.J.A D

As a consequence of a Prevention of Donestic Violence Act,

NJ.S. A 2C 25-17to -33, restraini ng order whi ch aut hori zed t he police



to sei ze al | weapons at the defendant's resi dence, an Atl anti c County
grand jury indi cted def endant for unl awf ul possessi on of an assaul t
firearm NJ.S A 2C 39-5f. Subsequently, thetrial court affirned
t he deni al of defendant's applicationfor adm ssionintothe county's
Pretrial Intervention (PTlI) program However, it dism ssed the
i ndi ct ment on grounds the provisionof NJ. S A 2C 39-1w(1) listing "M
car bi ne type" as an assault weapon was unconstitutionally vague, both
facially and as appli ed.

The State appeals fromthe order dism ssing the indictnent.
Def endant cross-appeal s fromthe order affirm ng deni al of his PTI
application. W reverse the former order and affirmthe | atter order.

L

The events giving rise to defendant's i ndi ct ment began when t he
pol i ce recei ved a 911 donesti c vi ol ence t el ephone cal | fromdefendant's
w fe. She alleged defendant had poi nted a shotgun at her and had
"racked" the gun. After sone anbival ence, apparently in part
attri butabletoher fear of retribution by defendant, thewifefileda
formal donestic violence conplaint.

The ensui ng tenporary restrai ning order | ed to authori zation for
the policetorenove defendant's firearns fromthe marital residence.
When the police arrived at the Warri ner honme, def endant turned over the
weapons he had i n hi s possessi on. Def endant possessed twenty-four

weapons. Twenty-three of those weapons, the State concedes, were



| egal | y possessed. Those twenty-three weapons were kept in acentral
| ocation. The twenty-fourth was secretedinthecellar. Astothat
weapon, whichis the subject of theindictnment, defendant infornmed an
officer, after turning over the other twenty-three weapons, that he had
one "assault rifle" which mght be illegal. The information
corroborates a statenent defendant's wife had earlier giventhe police
as tothe belief the weaponwas illegal. The assault rifle, with a
barrel | abel ed "Uni versal ML Aut ol oadi ng Car bi ne” and an attached
t el escopi ¢ sight, was "hi dden behi nd a pil e of m scel | aneous itens and
covered with a piece of insulation.”
L

The trial court foundN.J.S. A. 2C.39-1w(1), whichlists an"M
carbi ne type" as an assault weapon, to be vague both facially and as
applied. We find no vagueness in either respect.?

N.J.S. A 2C 39-1defines termns applicabl e to weapons possessi on
cri mes and weapons possession | i censing provi sions of the Crim nal

Code. It definesthetermassault firearmby creating essentially five

categories. See NJ.S. A 2C 39-1w(1)-(5). Thefirst category contains

specific brand nanes, such as "Australian Automati c Arns SAR'; specific

types, such as "ML carbi ne type" or "UZlI type sem -autonatic firearns”;

The order under appeal conflicts with the trial court's oral
deci sion. W address the grounds contained in the court's oral
decision. See State v. Pohlabel, 40 N.J. Super. 416, 423 (App. Div.
1956) .




and specific series, suchas "Colt AR-15 series and CAR-15 series.” In
this instance, we are concerned only with the "ML carbi ne type"

classification. See N.J.S. A 2C 39-1w(1).

The constitutional ban on vague | awi s designed toinvalidate
statutory enactnents "that fail to provi de adequate notice of their

scope and sufficient guidancetotheir application.” Statev. Caneron,

100 N. J. 586, 591 (1985). "The requirenment of statutory clarity 'is
essentially a procedural due process concept grounded i n noti ons of

fair play."" lbid. (quotingState v. Lashinsky, 81 N.J. 1, 7 (1979)).

Astatuteisfacially vagueonlyif it is""inpermssiblyvaguein all

interpretations.'" Statev. Saunders, 302 N.J. Super. 509, 520 ( App.

D v. 1997) (quotingVill age of Hoffman Estates, 455U S. 489, 494-95,

102 S. Ct. 1186, 1191, 71 L. Ed. 2d 362, 369 (1982)).

The i ssue of faci al vagueness of the "ML car bi ne type" category

was recently addressed inCoalitionof NJ Sportsnen, Inc. v. Wit man,

No. CIV. A 96-3037, 1999W 199540 (D.N. J. Mar. 31, 1999). The Federal
District Court rejected the facial vagueness claim 1d. at *6to *11.

InBenjamnyv. Bailey, 662 A.2d 1226, 1228 (Conn. 1995), sim | ar

provi si ons of Connecticut's firearns statute wi thstood a chal | enge of
faci al vagueness. In particular, the Connecticut Court found phrases
"AK-47 type," "MAC-10," "MAC-11," and "MAC-11 Carbi ne type" were

sufficiently clear to satisfy due process. ld. at 1241-42.



Whi | e neither decisionis bindingonthis court, we findthem
persuasive. "ML carbine" has an essential neaning. It is a basic
desi gn of a weapon. Type sinply gives noticethat afirearmwth that
basic design qualifies as an assault weapon. As such, it gives
adequat e notice. To conclude ot herw se woul d i nproperly require a
"*linguistic analysis conducted in a vacuum " as to what is a

proscri bed weapon. See State v. Saunders, supra, 302N.J. Super. at

521 (quoting In re Suspension of DeMarco, 83 N.J. 25, 37 (1980)).

Astatuteis vague as appliedif "thelawdoes not with sufficient
clarity prohibit the conduct agai nst whichit sought to be enforced."”

State v. Caneron, supra, 100N.J. at 593. The conventional test to

det ermi ne vagueness inthis context i s whether "a person of ordinary
intelligence nay reasonabl y det ernmi ne what conduct i s prohi bited so

t hat he or she may act inconformtywiththelaw " Statev. Saunders,

supra, 302 N.J. Super. at 520-21. Again, the test does not allow

"'"linguistic anal ysis conducted in avacuum " but one conductedin "the
reality inwhichthe[statutory] provisionisto beapplied." 1d. at
521.

Vi ewed i n t he context of these principles, we are satisfiedthe
"ML car bi ne type" provisionis not unconstitutionally vague as applied
to the defendant in this instance. The statute identified an "M
car bi ne type" weapon as an assault weapon. The weapon def endant owned

had a barrel stanp that read "Uni versal ML Aut ol oadi ng Carbi ne." That



stanp gave notice the gun had the basic design of the proscribed
weapon—an ML car bi ne. Any person of reasonabl e intelligence woul d have
been alerted to the fact that the weapon at issue was an il |l egal
weapon. Infact, by secretingthe weaponin his cellar, as def endant
di d, he evi denced an awar eness t hat the gun was a proscri bed assaul t
weapon. We findit ingenuous to suggest, as defendant does, that he
had no way of know ng t hat t he weapon at i ssue was an "ML car bi ne type"
when the weapon was stanped with an al nost identical designation.
Sinply put, the statute at i ssueis not unconstitutionally vague
as appliedto defendant. The statuteisentitledto a presunption of

validity that cannot be lightly di sregarded. See Hutton Park Gardens

V. Town Council of W Orange, 68 N.J. 543, 564-65 (1975); State v.

Saunders, supra, 302N J. Super. at 517. The record before us and t he

argunents rai sed fail to persuasively establish the unconstitutionality

clainmed. Consequently, we reverse the order di smssingtheindictnent.
L

Def endant' s cross-appeal contends thetrial court erred whenit

refused to overrul e the deci sions of the PTI programdirector and

prosecut or denying his adm ssion to the program W disagree.

The final notice of rejection by the program director and

t he prosecutor relied upon PTI Guideline 3(i)(3). The notice

concl uded:



What seens apparent is that your client is an avid gun
col | ect or who possessed alegal firearmis|.D. card. He had
secured all but theillegal rifleinonelocationinhis
home. It seens that he went to sone extent to hi de what he
apparently knewto be anillegal weapon. This possession
was seem ngly not hel d under a m sunder st andi ng of the | aw
but rather indefiance of it. This behavior, which appears
t o have been cal cul at ed and del i berat e, suggests a behavi or
pattern that may not be significantly altered or deterred
t hrough di versi onary neasures. Takenin context withthe
underlying domestic violence filing[,] his behavior
certainly seenms to be wought with the potential for
vi ol ence.

The notice, whil e acknow edgi ng t hat defendant is "a 34-year-old,
gai nful Iy enpl oyed, father of two children” with no additional arrest
record, recogni zed t hose circunst ances di d not out wei gh t he "concer ns"
expressed in its conclusion.

Judi ci al reviewof prosecutorial decisions on diversion of a
def endant into PTI is "avail able to check only the npst egregi ous

exanpl es of injustice and unfairness.” Statev. Leonardis, 73 N.J.

360, 384 (1977). Rarely are prosecutorial decisions to reject

overturned. See State v. Baynes, 148 N.J. 434, 443 (1997). To
overcone a prosecutor's veto of his or her PTI application, a defendant
nmust cl early and convi nci ngly showt he prosecutor’'s refusal to sanction
adm ssionintothe programwas based on "a patent and gross abuse of

di scretion." State v. lLeonardis, supra, 73 N.J. at 382.

State v. Bender, 80NJ. 84, 93 (1979), defined "patent and gross

abuse of di scretion. Abuse of discretionis denonstrated i f def endant

can showt he prosecutor's veto (1) was not prem sed on consi der ati on of



all relevant factors; (2) was based on consi derati on of irrel evant or
i nappropriate factors; or (3) ambunted to a cl ear error i njudgnent
Ibid. Thereis apresunptionthe prosecutor considered all rel evant
factors. 1d. at 94. For avetoto be "patent and gross," defendant
must show a cl ear subversion of the goals underlying PTI

Def endant failedto meet his burdento overcone the veto of his
applicationfor adm ssionintothe Atlantic County PTlI program The
concl usory paragraph of the final notice of rejection disclosesthe
consi deration of relevant factors. There is no denonstration it
considered irrelevant or i nappropriate factors. There is also no
evidence that the veto amounted to a clear error in judgment.
Accordi ngly, the order denyi ng defendant's noti on to conpel adm ssion
is consequently affirmed.

Reversed in part; affirnmed in part.



