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LaVECCHIA, J., writing for a unanimous Court.

The issue before the Court is whether the heightened penalties contained in N.J.S.A. 39:4-50(g) (subsection
(9)), applicable on conviction of a second offense of driving while intoxicated (DWI) within 1,000 feet of school
property, may be imposed when a defendant’s first DWI offense did not occur within 1,000 feet of school property.

On October 10, 2000, the Newton Police Department charged Reiner with: DWI contrary to subsection (a);
refusal to submit to a breathalyzer test; driving the wrong way on a one-way street; failure to stop before turning
right on red; and failure to maintain a lane. Reiner had previously been convicted of DWI under N.J.S.A. 39:4-50(a)
(subsection (a)).

At a case management conference on October 31, 2000, Reiner was advised that the State would be
charging him also with DWI within 1,000 feet of school property contrary to subsection (g), as well as with refusal
to take a breathalyzer test after having been stopped within 1,000 feet of school property (collectively, the “school
zone charges”).

The municipal court rejected Reiner’s pre-trial argument that he did not receive adequate notice of the
school zone charges against him. After three days of trial, the municipal court found Reiner guilty of DWI within
1,000 feet of school property and guilty of all other charges, except refusal to take a breathalyzer test after having
been stopped within 1,000 feet of school property. The municipal court sentenced Reiner consistent with the
penalties for a second-time offender under subsection (g), specifically imposing: ninety-six hours in jail; seventy-
five days at the Sheriff’s Labor Assistance Program (SLAP) for having driven intoxicated in a school zone when
children were present; a four-year suspension of his driver’s license; sixty days of community service; and forty-
eight hours at the Intoxicated Driver Resource Center. The court also imposed certain fines, penalties, and fees.

The Law Division, on de novo review, found that Reiner had adequate notice that he was being charged
with DWI in a school zone, and affirmed the municipal court’s determination that the second-offense penalties of
subsection (g) applied to defendant’s current DWI conviction. The court also affirmed the sentence imposed by the
municipal court for Reiner’s DWI conviction.

On appeal, a divided panel of the Appellate Division affirmed the decision of the trial court. The majority
determined that Reiner received adequate notice that he was being charged under subsection (g) and that he should
be sentenced as a second-time offender pursuant to subsection (g), even though he had no prior convictions for DWI
within a school zone. The dissenting member of the court found the statute vague as to whether two convictions
were required under subsection (g) for a defendant to be sentenced as a repeat offender. The dissent reconciled that
ambiguity by concluding that subsections (a) and (g) are separate offenses with separate sentencing schemes.

Reiner appealed as of right based on the dissent in the Appellate Division. The Supreme Court also granted
Reiner’s petition for certification limited to the question whether Reiner had adequate notice of the school zone
charges.

HELD: Subsection (a) and (g) of N.J.S.A. 39:4-50 are separate offenses; therefore, in order to be sentenced as a
second-time offender under subsection (g), there must be another conviction against the defendant under that
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subsection.

1. If the meaning of the text of a statute is clear and unambiguous on its face, the Court must enforce its meaning. If
the language admits of more than one interpretation, the Court may look to sources outside the language to ascertain
the Legislature’s intent. Here, the meaning of the text of the statute is not free from doubt as evidenced by the
reasonable interpretations advanced by the parties regarding the relationship between subsections (a) and (g).
Accordingly, the Court must look to extrinsic sources to ascertain legislative intent. (Pp. 5-11)

2. The Legislature added subsection (g), known as Filomena’s Law in response to the tragic death of a school
crossing guard who was struck and killed by a drunk driver while protecting children from the oncoming vehicle.
The language and structure of the proposed bills demonstrated an intention to treat DWI in a school zone as grounds
for enhanced penalties. However, these proposed bills were not approved by the Legislature. Instead, the
Legislature signed into law a Substitute Bill. Adding a separate subsection (g) for school zone offense and redrafting
the new subsection to omit the automatic “doubling” language support the interpretation advanced by both the
dissent in the Appellate Division and Reiner. Further, the Statement accompanying the Substitute Bill more
persuasively supports interpreting subsection (g) as creating a separate offense, rather than enhancing the penalties
for DWI offenses in general. Further, the phrasing of a more recent amendment to the statute, subsection (h),
suggests that subsections (a) and (g) are separate offenses. (Pp. 11-16)

3. Neither the text of the statute nor the extrinsic aids to statutory interpretation answer the question whether Reiner
should be sentenced as a second-time offender under subsection (g). Therefore, the statute must be construed strictly
against the State and in favor of Reiner. Under the circumstances here, the more favorable result for Reiner would
be to construe subsection (g) as a separate offense that requires other subsection (g) convictions for repeat status to
attach. In respect of the subsection (g) offense, Reiner is a first-time offender. He is a repeat offender only under
subsection (a). (Pp. 16-18)

4. The trial court should sentence Reiner in accordance with the heightened penalties that apply as a consequence of
being a second-time offender under subsection (a). That would fulfill the legislative intent in respect of the
punishment of repeat DWI offenders. (Pp. 18-19)

5. The Court rejects Reiner’s contention that he did not receive adequate notice that the State would be pursuing
school zone charges against him substantially for the reasons expressed by the Appellate Division. The school zone
charge was noted in the police report and Reiner was advised three weeks after his arrest and two weeks before his
first court appearance that the State would be pursuing the school zone charges. (Pp. 19)

Judgment of the Appellate Division is REVERSED and the matter is REMANDED to the Law Division
for resentencing of Reiner in accordance with the instructions contained in this opinion.

CHIEF JUSTICE PORITZ and JUSTICES LONG, VERNIERO, ZAZZALI, ALBIN and
WALLACE join in JUSTICE LaVECCHIA'’S opinion.
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In this appeal we are called on to determ ne whether the
hei ghtened penalties contained in N.J.S. A 39:4-50(9)
(subsection (g)), applicable upon conviction of a second of fense
of driving while intoxicated (DW) within 1,000 feet of schoo
property, may be inposed when a defendant’s first DW offense
did not occur within 1,000 feet of school property. The
predi cate “first offense” here involved a conviction and
sentence under N. J.S. A 39:4-50(a) (subsection (a)). A divided
Appel l ate Division held that the subsection (g) second-offender
penalties applied in the foregoing circunstances. State v.

Rei ner, 363 N.J. Super. 167, 182 (2003). W now reverse and

remand.
l.

A full factual recitation appears in the decision of the
Appel late Division. [1d. at 169-72. W restate only the basic
facts necessary for our disposition.

Prior to the events giving rise to this appeal, defendant,
Phillip Reiner, had been convicted of DW under subsection (a).
On Cct ober 10, 2000, the Newton Police Departnent charged
defendant with: (1) DW contrary to N.J.S. A 39:4-50(a); (1)
refusal to submt to a breathal yzer test contrary to N. J.S A
39:4-50.2; (Ill) driving the wong way on a one-way street
contrary to NNJ.S. A 39:4-85.1; (I1V) failure to stop before

turning right on red contrary to N.J.S. A 39:4-115; and (V)



failure to maintain a lane contrary to NNJ.S.A 39:4-88.' At a
case managenent conference on Cctober 31, 2000, defendant was
advi sed that the State would be charging himalso with DW
within 1,000 feet of school property contrary to subsection (Q),
as well as wth refusal to take a breathal yzer after having been
stopped within 1,000 feet of school property contrary to
N.J.S.A 39:4-50.4 (collectively, the “school zone charges”).
The nmuni ci pal court rejected a pre-trial contention by
def endant that he did not receive adequate notice of the schoo
zone charges against himand three days of trial ensued. The
court found defendant guilty of DW within 1,000 feet of school
property and guilty of all other charges, except refusal to take
a breathal yzer after having been stopped within 1,000 feet of
school property. The municipal court sentenced defendant
consistent with the penalties for a second-tine offender under
subsection (g), specifically inposing: ninety-six hours in
jail; seventy-five days at the Sheriff’s Labor Assistance
Program (SLAP) for having driven intoxicated in a school zone
when children were present; a four year suspension of driver’s

|icense; sixty days of community service; and forty-eight hours

! W note that the sumons issued for the N.J.S. A 39:4-50

of fense did not specify subsection (a) expressly. That is the
obvi ous i nference, however, in that defendant was served

simul taneously with a summons for violation of N.J.S A 39: 4-
50.2, which is a non-school zone offense.



at the Intoxicated Driver Resource Center. The court also
i nposed a $1,500 fine, and other penalties and fees.

The Law Division, on de novo review, simlarly held that
def endant had adequate notice that he was being charged with DW
in a school zone, and affirmed the municipal court’s
determ nation that the second-offense penalties of subsection
(g) applied to defendant’s current DW conviction. The court
al so affirned the sentence inposed by the municipal court for
defendant’s DW conviction.?

A divided Appellate Division affirmed. Reiner, supra, 363

N.J. Super. at 182. The majority determ ned that defendant

recei ved adequate notice that he was bei ng charged under
subsection (g), id. at 174, and held that defendant should be
sentenced as a second-tinme offender pursuant to subsection (Q),
even t hough he had no prior convictions for DW within a schoo
zone. |d. at 175-82. There was a dissent in respect of
defendant’s treatnment as a second-tinme offender under subsection
(g). The dissent found N.J.S. A 39:4-50 to be vague in respect
of whether two convictions under subsection (g) were necessary
for a defendant to be sentenced as a repeat offender under the

terms of that subsection. 1d. at 183-84 (Fuentes, J.A D.,

2 The Law Division correctly nmerged defendant’s convictions for

driving the wong way on a one-way street, failure to stop
before turning on red, and failure to maintain a lane into
defendant’s DW conviction. Reiner, supra, 363 N. J. Super. at
170.




di ssenting). The dissent reconciled the ambiguity by concl udi ng
that subsections (a) and (g) are separate offenses with separate
sentenci ng schenes. [d. at 182-85 (Fuentes, J.AD.,

di ssenting).

Def endant appeal ed based on the dissent below. R 2:2-
1(a)(2). W also granted defendant’s petition for certification
limted to the question whet her defendant had adequate notice of
t he school zone charges. 178 N.J. 451 (2004).

.
A

Like all matters that require interpretation of a statute
our goal of inplementing the Legislature’ s intent begins with
the text of the statute. |If the nmeaning of the text is clear
and unanbi guous on its face, we enforce that neaning. State v.

Brannon, 178 N.J. 500, 505-06 (2004); State v. Thomas, 166 N.J.

560, 567 (2001). |If the |anguage admts to nore than one
reasonabl e interpretation, we may | ook to sources outside the

| anguage to ascertain the Legislature’ s intent. Brannon, supra,

178 N.J. at 507; State v. Pena, 178 N.J. 297, 307 (2004)

(quoting Thomas, supra, 166 N. J. at 567). Wen extrinsic

sources cannot clarify the neani ng of anbi guous | anguage, we

enpl oy the canon of statutory construction that counsels courts



to construe ambiguities in penal statutes® in favor of defendant.

State v. Livingston, 172 N.J. 209, 218 (2002); State V.

Valentin, 105 N.J. 14, 18 (1987). Thus, we turn first to the
operative text.

N.J.S.A 39:4-50 is entitled “Driving while intoxicated.”
Two subsections concern us. Subsection (a), which states
generally the elenments of and puni shnents for DW, provides, in
rel evant part:

Except as provided in subsection (g) of this
section, a person who operates a notor
vehicl e while under the influence of

i ntoxicating liquor, narcotic,

hal | uci nogeni ¢ or habit-produci ng drug, or
operates a notor vehicle with a bl ood

al cohol concentration of 0.10% or nore .
shal |l be subject: (1) For the first offense,
to a fine of not |less than $250 nor nore

t han $400. 00 and a period of detai nment

[ pursuant to the Intoxicated Driver Resource
Centers] a termof inprisonnent of not nore
t han 30 days and [suspension of driving
privileges] for a period of not |ess than
si X nmonths nor nore than one year . . . (2)
For a second violation, a person shall be
subject to a fine of not |ess than $500. 00

nor nore than $1,000.00, and . . . conmunity
service for a period of 30 days . . . and

: i mprisonnment for a termof not |ess
than 48 consecutive hours . . . nor nore

than 90 days, and [suspension of driving
privileges] for a period of two years.

3 In State v. Negran, 178 N.J. 73, 83 (2003), we discussed the
penal nature of notor vehicle violations that, while not
“crimes,” are “petty offenses.”




[N.J.S. A 39:4-50(a).]*
Subsection (g), added in 1999, punishes DW commtted
within a school zone:

(g) Wien a violation of this section occurs
whi | e:

(1) on any school property used for school
pur poses which is owned by or |eased to any
el enentary or secondary school or schoo
board, or within 1,000 feet of such school

property;

(2) driving through a school crossing as defined
in RS . 39:1-1if the municipality, by ordinance
or resolution, has designated the school crossing
as such; or

(3) driving through a school crossing as
defined in R S.39:1-1 knowi ng that juveniles
are present if the nunicipality has not

desi gnat ed the school crossing as such by
ordi nance or resolution, the convicted
person shall: for a first offense, be fined
not | ess than $500 or nore than $800, be

i nprisoned for not nore than 60 days and
have his |icense to operate a notor vehicle
suspended for a period of not |ess than one
year or nore than two years; for a second
of fense, be fined not |ess than $1, 000 or
nore than $2,000, perform conmunity service
for a period of 60 days, be inprisoned for
not | ess than 96 consecutive hours, which
shal | not be suspended or served on
probation, nor nore than 180 days, except
that the court may | ower such termfor each
day, not exceeding 90 days, served
perform ng community service in such form
and on such ternms as the court shall deem
appropriate under the circunstances and have
his license to operate a notor vehicle

*  The version of N.J.S. A 39:4-50(a) quoted in text is the
version that was in effect at the tinme of defendant’s arrest.
The Legi sl ature since has anended the provision.



suspended for a period of not |ess than four
years .

[N.J.S. A 39:4-50(g).]°

The parties and opinions below differ in respect of the
interrel ati onship between the foregoing subsections. The State
and Appellate Division majority believe that subsections (a) and
(g) are textually linked. They find that inclusion of the
phrase “[e] xcept as provided in subsection (g)” in subsection
(a) denonstrates that subsection (g) contains hei ghtened
puni shrents for DW while in a school zone that are sensible
only if subsection (g) is viewed as a sentenci ng enhancer.
Stated differently, (g) builds on the nore general elenents of
(a). In addition, the proponents of that view contend that the

| anguage, “[w hen a violation of this section occurs,” (enphasis
added), refers to N.J.S. A 39:4-50 as a whole, and not to
subsection (g) in particular. The State considers the use of
the word “section” to exenplify the “tongue-and-groove” approach
of the subsections, and the integrated nature of N. J.S A 39:4-
50 in general.

The contrary view espoused by defendant and the dissent

bel ow enphasi zes that the use of separate subsections for

subsections (a) and (g) evidences a legislative intent to treat

> Both subsections (a) and (g) inpose penalties for third-tine

and subsequent DW offenders. Because defendant is only a
second-time offender, those third-tine-offender (and subsequent -
of fender) penalties are not addressed further.



them as distinct offenses and that the introductory phrase
“[e] xcept as provided in subsection (g)” pronotes the notion of
separation, rather than integration, of the subsections.

Rei ner, supra, 363 N.J. Super. at 183 (Fuentes, J.A D.,

di ssenting). Further, defendant clains that anbiguity arises
fromtwo other considerations: (1) subsection (g) does not
speci fy whether the fact that a DW offense occurred in a schoo
zone is an el enent, which nmust be proved by the State beyond a
reasonabl e doubt, or a sentencing consideration; and (2)
subsection (g) does not state expressly that its penalties apply
irrespective of whether any of a defendant’s prior DW
convictions were for a school zone offense. |In addition, we
note that subsection (g) has an express internal reference
i ndicating that the provision sets forth a separate offense,
i.e., subsection (g) refers to “a prosecution under paragraph
(1) of this subsection” when describing the formof map that
m ght be used to establish the school zones within a comunity.
We nention |astly defendant’s argument concerning the
di sparate penalties occasioned by the State’s interpretation of
subsections (a) and (g). Under the State’s interpretation, a
person first convicted under subsection (g) and then subsection
(a) woul d receive aggregate penalties | ess grave than a person,

such as defendant, convicted first under subsection (a) and



subsequent |y under subsection (g),° despite engaging in virtually
t he sane conduct - with one DW offense taking place wwthin a
school zone, and one outside a school zone. The Appellate
Division determned that “there is a rational basis for the
purportedly disparate sentences, in that when the second of fense
occurs in a school zone, it can be viewed as an escal ati ng

violation.” Reiner, supra, 363 N.J. Super. at 176.

However, a person whose first DW offense occurred in a schoo
zone has shown the sane propensity to flout notor vehicle | aws,
and in an egregi ous way — by endangering the lives of children.
Puni shing both such persons equally would be a rational result
as wel | .

Reasonabl e argunents have been advanced for both
interpretations of the relationship between subsection (g) and
subsection (a). N.J.S. A 39:4-50 is not a nodel of clarity. W
find that the reasonabl eness of each of the results described
above supports a conclusion that the statute’s neaning i s not

free fromdoubt. Accordingly, we nust turn to extrinsic sources

® Assuning a bl ood al cohol |evel of greater than 0.10% the

first person in the hypothetical, who commtted the subsection
(g) violation first, would be subject to fines of $1,000 to
$1,800 and license suspension of three to fours years, along
with other penalties. The second person, who conmitted the
subsection (g) violation second, would be subject to fines of
$1,300 to $2,500 and license suspension of four years and seven
nmonths to five years, along with other penalties. N J.S A
39:4-50(a), -50(9).

10



for assistance. Brannon, supra, 178 N.J. at 507; Pena, supra,

178 N.J. at 307.
B
The Legi sl ature added subsection (g), known as “Filonena’s
Law,” to N.J.S.A 39:4-50 in response to the tragic death of
Fi | omena Coppol a, a school crossing guard who was struck by a
drunk driver while protecting children fromthe oncom ng

vehicle. Reiner, supra, 363 N.J. Super. at 175. Filonena's Law

initially was proposed in tw bills, Senate No. 854 (March 5,
1998) and Assenbly No. 1821 (March 16, 1998), with identica
provisions calling for increased penalties for DW within 1,000
feet of any school property. Those provisions woul d have added
the foll ow ng | anguage to subsection (a):

When a violation of this section occurs
while on or within 1,000 feet of any school
property used for school purposes which is
owned by or |eased to any elenmentary or
secondary school or school board, the fine,
period of comrunity service, term of

i mprisonnment and period of |icense
forfeiture inposed upon the convicted person
shal | be doubl e that which would ot herw se
be i nposed under paragraphs (1), (2) or (3)
of this subsection.

[N.J. Sen. 854, 208th Leg. (March 5, 1998).]’

" Paragraph (1) of subsection (a) specified penalties for a

first-time DW offender; paragraph (2) specified penalties for a
second-time offender; and paragraph (3) specified penalties for
a third-tinme or subsequent offender.

11



By addi ng the above paragraph to the end of what was then
N.J.S. A 39:4-50(a)(3), the proposed bills explicitly provided
that DW in a school zone would not be treated as a separate
of fense, but would nerely double automatically the penalties
i nposed for DW. Both the | anguage and structure of the
proposed bills evinced an intention to treat DW in a schoo
zone as grounds for enhanced penalties.

| denti cal Senate and Assenbly Statenents acconpanyi ng those
proposed bills described them as doubling the penalties when the
DW was conmmtted in a school zone:

The bill woul d double the penalties inposed
on a person convicted of driving a notor
vehi cl e under the influence of al cohol or
drugs while on or within 1,000 feet of any
school property used for school purposes
which is owned by or |eased to any

el enentary or secondary school or schoo
boar d.

Under current |law, the penalties for a first
drunk driving offense include a fine of $250
to $400, possible inprisonment for up to 30
days and loss of a driver's license for six
months to one year. Under the bill, the
penalties for a first offense of drunk
driving while on or within 1,000 feet of a
school property would be a fine of $500 to
$800, possible inprisonment for up to 60
days and loss of a driver's license for up
to two years. The penalties for second,
third and subsequent drunk driving offenses
commtted while on or within 1,000 feet of
school property also woul d be doubl ed.

[ Senate Law and Public Safety Comm ttee,
Statenent to Senate Bill No. 854, at 1 (Cct.
15, 1998); Assenbly Law and Public Safety

12



Commttee, Statenent to Assenbly Bill No.
1821, at 1 (June 1, 1998) (enphasi s added).]

However, neither of the proposed bills received the
Legi sl ature’s approval. Instead, the Legislature enacted and
t he Governor signed into | aw Senate Substitute for Senate No.

854. L. 1999, c. 185 (the Substitute). The Substitute expanded

the definition of a school zone and included school crossings,

whet her or not they fall within 1,000 feet of a school. Id. at

8 4. The change concerning school crossings in particular was
consistent wwth the inpetus for the | aw, nanely, the death of
Ms. Coppol a.

The Statenent acconpanying the Substitute expl ained the
revision as follows:

This substitute creates stiff new penalties
for drunk driving and other serious traffic
of fenses if conmtted while: 1) on or within
1,000 feet of school property used for
school purposes which is owed by or |eased
to any el enentary or secondary school or
school board; 2) driving through a school
crossing if the nunicipality, by ordinance
or resolution, has designated the school
crossing as such; or 3) driving through a
school crossing knowi ng that juveniles are
present if the municipality has not

desi gnat ed the school crossing as such by
ordi nance or resolution.

Under the substitute, the penalties for a
first offense of drunk driving while on or
within 1,000 feet of school property or
whil e driving through designated school
crossings or school crossings when children
are present are a fine of between $500 and
$800, a termof inprisonnent of 60 days and

13



a period of |icense suspension of one to two
years. For a second offense, the penalties
are a fine of $1,000 to $2000 [sic],
comunity service of 60 days, a term of

i mprisonnment of 96 hours to 180 days and

I i cense suspension for a period of not |ess
than four years. For a third offense under
the substitute, the penalties are a fine of
$2, 000, inprisonnment for 180 days and

| i cense suspension of 20 years.

[ Statenment to Senate Substitute to Senate
Bill No. 854, at 16 (Aug. 19,
1999) (Statenent to Substitute).]?®

Not ably, the Substitute noved the school zone provisions
into a new, separate subsection (g), and revised subsection (a)
to begin “[e] xcept as provided in subsection (g).” L. 1999, c.
185, 8 4 (N.J.S. A 39:4-50(g)). The Statenent acconpanying the

Substitute does not address that structural change. Statenent

to Substitute. However, consistent with the changes nmade to the

proposed bills by the Substitute, the Statenment acconpanying the
Substitute describes the substance of the penalties for first,
second and subsequent DW school zone of fenses and does not
sinply state that the ordinary DW penalties will be doubl ed.
Ibid. In addition, we note that the Statement’s reference to
“the penalties for a first offense of drunk driving while on or

within 1,000 feet of school property,” suggests a |egislative

8 The Appellate Division' s decision does not discuss the

St at enent quot ed above. Reiner, supra, 363 N.J. Super. at 177,
178 (discussing Statenments acconpanying initially proposed bills
t hat were not adopted).

14



view that subsection (g) was to be an offense in and of itself.

| bi d.

Those textual and structural changes — adding a separate
subsection (g) for school zone offense and redrafting the new
subsection to omt the automatic “doubling” |anguage — support
the interpretati on advanced by the dissent bel ow and by
defendant. Further, the Statenent acconpanying the Substitute
nor e persuasively supports interpreting subsection (g) as
creating a separate offense, rather than enhancing the penalties
for DW offenses in general. Wuereas the bills as originally
proposed woul d have unanbi guously doubl ed the penalties for any
DW of fense occurring in a school zone, irrespective of the
nunber of prior school zone offenses by the defendant, the
al tered | anguage of Substitute does not support that
i nterpretation.

Finally, we note that a nore recent anendnment to N.J.S. A
39: 4-50 sheds sone |ight on whether subsections (a) and (Q)
shoul d be treated as separate offenses, or the sane offense but
wi t h enhanced penalties for school zone offenses. |In 2001, the
Legi slature added to N.J.S. A 39:4-50 a subsection (h), which

states: “A court also may order a person convicted pursuant to

subsection a. of this section, to participate in a supervised

visitation programas either a condition of probation or a form

of community service, giving preference to those who were under

15



the age of 21 at the tinme of the offense.” L. 2001, c. 12, § 1
(N.J.S. A 39:4-50(h)) (enphasis added). The phrasing of
subsection (h) suggests that subsections (a) and (g) are
separate of fenses, and that persons are convicted “pursuant to”
one “subsection” or the other, and not the “section,” N.J.S A
39: 4-50, generally.

L.

Exam nation of the legislative history, and consideration
of the possible results attending the differing interpretations
to be given to the statute, |leads to the conclusion that those
extrinsic aids to statutory interpretation do not answer the
guesti on whet her defendant should be sentenced as a second-tine
of fender under subsection (g). Wen the text of a statute and
extrinsic aids do not enlighten us satisfactorily concerning the
Legislature’s intent, our obligation is to construe the statute

strictly, against the State and in favor of the defendant. See

Li vi ngston, supra, 172 N.J. at 223 (observing that Court’s

hol di ng was “consonant with the rule of strict construction of

penal statutes”); Valentin, supra, 105 N.J. at 18-23, 23

(anal yzing statutory text and | egislative history; holding that
statute under construction was “sufficiently anmbi guous to
preclude its application to th[at] defendant in th[at] context

wi thout a clarifying amendnent”).

16



Under the circunstances presented here, the nore favorable
result for defendant would be to construe section (g) as a
separate offense that requires other subsection (g) convictions
for repeat status to attach. W so hold. Qur construction
al l ows defendant to be charged with and convicted of violating
bot h subsection (a) and subsection (g) as separate offenses. In
respect of the subsection (g) conviction, defendant is a first-
time offender. He is a second of fender only under subsection
(a) because he previously had been convicted of a subsection (a)
of fense.® As explained by the nmajority bel ow, defendant’s
convi ction under subsection (a) would nerge into his conviction

under subsection (g), Reiner, supra, 363 N.J. Super. at 177

(citing NNJ.S.A 2C:1-8a(l), -8a(4)), because the offenses woul d
“differ only in that [subsection (a)] is defined to prohibit a
desi gnat ed ki nd of conduct generally,” N.J.S. A 2C 1-8a(4),

i.e., DW in general, and subsection (g) is designed “to

prohibit a specific instance of that conduct,” i.e., DW in a

school zone. | bi d.

°ln the event that our decision runs counter to the original
intentions of the sponsors of subsection (g), a possibility we
readi |y acknowl edge, then a corrective anendnent will right the
course. However, we nust glean the legislative intent fromthe
| anguage of the statute actually enacted, inforned by extrinsic
sources, sone of which support the State’'s interpretation and
sonme of which do not. |In those circunstances, we are
constrained to interpret the anbi guous |anguage of the statute
agai nst the State and in favor of defendant in respect of the

i ssue of defendant’s second-offender status under subsection

(9).
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W note the anomal ous sentencing that would result if, on
remand, the court were limted to sentencing defendant as a
first-tinme offender under subsection (g), which is the offense
that survives our traditional nerger analysis. Subsection (Q)
carries |lesser penalties for defendant’s first-tine offender
status than those to which defendant woul d be subjected as a
consequence of being a second-tine offender under subsection (a)
for the sane DW incident. Unlike a first-tine-subsection (Q)
of fense, a second-tine-subsection (a) offense carries with it
mandatory comrunity service and ignition interlock, as well as
the potential for a larger fine, nore jail time, and a fixed
| i cense suspension equal to the |ongest suspension that may be
i nposed on a first-tinme subsection (g) offender. Because we
understand the Legislature to have intended to inpose
i ncreasi ngly enhanced penalties for repeat DW offenders, we
construe and interpret N.J.S. A 39:4-50 to permt sentencing
def endant in accordance with the highest penalties that apply to

him Cf. State v. Dillihay, 127 N J. 42, 54-55 (1992) (nmerging

| esser school zone drug of fense with greater non-school zone
drug of fense, but retaining for sentencing purposes school zone
of fense’s mandatory parole ineligibility period). Thus, the
trial court should sentence defendant in accordance with the
hei ght ened penalties that apply as a consequence of being a

second-time of fender under subsection (a). W believe that that
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application fulfills the legislative intent with regard to the
puni shment of repeat DW offenders.
I V.

Finally, we reject defendant’s contention that he did not
recei ve adequate notice that the State woul d be pursuing schoo
zone charges against him- nanely, that his DW offense occurred
wi thin a school zone - substantially for the reasons set forth
in the majority opinion of the Appellate Division bel ow

Rei ner, supra, 363 N. J. Super. at 174. As noted by the

majority, the police report provided to defendant |ong before
his trial noted that the offense for which defendant was charged
occurred within a school zone and, thus, that defendant woul d be
subj ect to prosecution under subsection (g) and N. J.S A 39:4-

50. 4. | bi d. Def endant was advi sed three weeks after his arrest

and two weeks before his first court appearance that the State
woul d be pursuing school zone charges. Further, defendant’s
trial did not begin until nearly one year and four nonths after
he was advi sed of the school zone charges. Under those

ci rcunst ances, defendant’s contention that he did not have
adequate notice of the school zone charges is without nerit.

Of. HES v. J.CS., 175 N. J. 309, 324 (2003) (finding due

process viol ation where defendant recei ved donmestic viol ence
conpl aint against himonly one day prior to return date and

def endant’ s request for adjournment was denied).
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V.

For the reasons stated above, we reverse the judgnent of
the Appellate Division. W remand to the Law Division for
resent enci ng of defendant in accordance with the instructions
contained in this opinion.

CHI EF JUSTI CE PORI TZ and JUSTI CES LONG, VERN ERO, ZAZZALI ,
ALBI' N, and WALLACE join in JUSTICE LaVECCH A s opi ni on.
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