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The opinion of the court was delivered by

SKI LLMAN, P.J. A D.

Def endants were charged in the Jersey City Minici pal
Court with violating a nunicipal ordinance that prohibits a
person from knowi ngly loitering in a public place where a
control | ed dangerous substance is being unlawfully
di stributed. Both defendants sought dism ssal of the charges
on the ground that the municipal ordinance is preenpted by the
Code of Crim nal Justice (the Code), N.J.S. A 2C 1-1 to 104-9.
The muni ci pal court rejected this defense and found
def endants guilty. On appeal, the Law Division also rejected
t he defense, and affirned defendants' convictions. Defendants
filed separate appeals. Because the appeals involve the sane
i ssue, we now consolidate them
The nuni ci pal ordi nance that defendants were found to
have vi ol ated, which was adopted by the Jersey City Muini ci pal
Council 1n 1998 and is entitled, "Prohibiting the Purchase and
Acqui sition of Controll ed Dangerous Substances," provides in
pertinent part:
A. It is unlawful for any person,

know ngly or purposely to purchase or

obtain or attenpt to purchase or

obtain a controlled dangerous

substance or controll ed substance

anal og as defined in N.J.S. A 2C: 35-2,

unl ess the substance was obtai ned

directly, or pursuant to a valid

prescription or order formfroma
practitioner, while acting in the



course of his professional practice,
or except as otherw se authorized by
P. 1970. C. 226. N.J.S. A 24:21-1 et
seq.

B. It shall be unlawful for any person to
knowi ngly | oiter about or at any pl ace
or area open to the public where a
control | ed dangerous substance or a
control |l ed substance anal og as defined
in NNJ.S.A 2C:35-2 is being illegally
sol d, dispensed, furnished, given away
or stored.

[Jersey City, N. J., Odinance 242-10 (Feb.
25, 1998).]

The Code contains a specific legislative declaration that
muni ci pal ordi nances that deal with areas of crimnal |aw
covered by the Code are preenpted. N.J.S.A 2C:1-5d provides:

Not wi t hst andi ng any ot her provision of
| aw, the local governmental units of this
State may neither enact nor enforce any
ordi nance or other |ocal |aw or regul ation
conflicting with, or preenpted by, any
provision of this code or with any policy
of this State expressed by this code,
whet her that policy be expressed by
inclusion of a provision in the code or by
excl usi on of that subject fromthe code.

In State v. Crawl ey, 90 N.J. 241 (1982), the Court held

t hat even though the Code does not contain a general

prohi bition against loitering, a Newark Minicipal O dinance
that prohibited loitering was preenpted under N. J.S. A 2C: 1-
5d. The Court reasoned that because (1) pre-Code |aw included
a specific prohibition against loitering, (2) the proposed

Code contained a prohibition against certain fornms of



loitering, which was elim nated before the Code's enact nent,
and (3) the Code in its present formdeals extensively with
street conduct simlar to loitering, id. at 245-46, "the
absence of a loitering proscription fromthe Code reflects a
state policy to decrimnalize such activity." 1d. at 247.
The Court also commented nore generally upon the |egislative
intent to prohibit local crimnal |aws dealing with conduct
covered by the Code:

The Legislature's central purpose in

enacting the Penal Code was to create a

consi stent, conprehensive system of
crimnal | aw.

If municipalities were pernmtted to adopt

| ocal counterparts to provisions of the
Code, the express legislative policy of
elimnating "overlapping and redundant
provi sions" fromthe crimnal |aw woul d be
defeated. This policy, then, inplies a
general |egislative intent to exclude |ocal
| egislation from areas covered by the Code
of Crimnal Justice.

[1d. at 250-51.]

It is even clearer in this case than in Craw ey that the
muni ci pal ordi nance under which defendants were convicted is
preenpted by the Code. Although the Court in Craw ey
concl uded that Newark's prohibition against |oitering was
preenpt ed even though the Code does not contain a general

prohi bition against loitering, the conduct prohibited by the

Jersey City Minicipal Ordinance is expressly prohibited by the

4



Code. Paragraph A of the ordinance, which provides that "[i]t
is unlawful for any person, know ngly or purposely to purchase
or obtain or attenpt to purchase or obtain a controlled
dangerous substance or controll ed dangerous substance anal og
as defined in N.J.S.A 2C:35-2," is simlar to N.J.S. A 2C: 35-
10a, which provides that "[i]t is unlawful for any person,
know ngly or purposely, to obtain, or to possess, actually or
constructively, a controll ed dangerous substance or controlled
substance anal og." Paragraph B of the ordi nance, which
provides that "[i]t shall be unlawful for any person to
knowi ngly | oiter about or at any place or area open to the
public where a controll ed dangerous substance or a controlled
substance anal og as defined in N.J.S. A 2C:.35-2 is being
illegally sold, dispensed, furnished, given away or stored,"
is directed at substantially the same conduct as N.J.S. A
2C: 33-2.1b, which provides that:
A person, whether on foot or in a

mot or vehicle, commts a disorderly persons

offense if (1) he wanders, remains or

prows in a public place with the purpose

of unlawfully obtaining or distributing a

control | ed dangerous substance or

control |l ed substance anal og; and (2)

engages in conduct that, under the

circumst ances, manifests a purpose to

obtain or distribute a controll ed dangerous

substance or controll ed substance anal og.

Therefore, the Jersey City Minicipal Odinance is "preenpted

by" specific "provision[s] of [the] code.” N.J.S. A 2C: 1-5d.



Jersey City argues that its ordinance is not preenmpted
because it focuses upon "solicitation” of drug transactions
while N.J.S. A 2C:33-2.1 deals primarily with loitering. Even
if Jersey City's characterization of N.J.S. A 2C 33-2.1 were
accurate, the ordinance still would be preenpted, because a
l egislative intent to exclude supplenentary |ocal |egislation
may be expressed not only by "inclusion of a provision in the
code" but also "by exclusion of that subject fromthe code."
N.J.S.A. 2C.1-5d. In any event, N.J.S. A 2C 33-2.1
specifically deals with solicitation of drug transactions, by
making it a disorderly persons offense for a person to
"wander[], remain[] or prowm[] in a public place with the
pur pose of unlawfully obtaining or distributing [drugs]," and
to "engage[] in conduct that, under the circunstances,
mani fests a purpose to obtain or distribute [drugs],” N.J.S. A
2C: 33-2.1b, and by providing that a purpose to obtain or
di stribute drugs may be inferred where a person "[r]epeatedly
beckon[s] to or stop[s] pedestrians or notorists in a public
pl ace” or "[r]epeatedly circl[es] in a public place in a notor
vehi cl e and on one or nore occasi ons pass[es] any object to or
recei vies] any object froma person in a public place,"”

N.J.S.A 2C.33-2.1c. See State v. Kazanes, 318 N.J. Super.

421, 424-47 (App. Div. 1999). Therefore, it is clear that



both N.J.S. A 2C:33-2.1 and the Jersey City Minici pal
Ordi nance deal with solicitation of drug activity.

Jersey City also argues that subsection B of its
ordi nance is not preenpted because it requires a | esser
standard of cul pability -- "knowingly" loitering in a public
pl ace where drugs are sold -- than N.J.S. A 2C:.33-2.1b, which
requires the State to show that the accused loitered with the
"pur pose” of unlawfully obtaining drugs. However, the
i nconsi stency between the cul pability standards of N.J.S. A
2C. 33-2.1 and the Jersey City Ordinance only underscores the
poi nt that the Code and the |ocal ordinance deal with the sane
crimnal conduct in a different manner, and consequently the

ordi nance is preenpted. See Craw ey, supra, 90 N.J. at 250-

51. The Legislature may well have required a show ng of

pur poseful conduct to establish a violation of N.J.S. A 2C: 33-
2.1b in recognition of the difficult constitutional problens
posed by prohibitions against loitering. See id. at 246-47;

State v. Zito, 54 N.J. 206, 215-19 (1969). But whatever the

reason for this culpability standard, it is an integral part

of the Code's prohibition against loitering related to

obtaining or distributing drugs, which preempts any | ocal

ordi nance that deals with the same subject matter.
Accordingly, the orders of the Law Division upholding the

validity of the Jersey City Muinicipal Odinance prohibiting



t he acquisition of controll ed dangerous substances and

affirm ng defendants' convictions are reversed.



