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INTEROFFICE MEMORANDUM

       TO: Presiding Judges - Municipal Courts

FROM: Dennis L. Bliss 

      SUBJECT: State v. Wallach
State v. Ferrier

        DATE: December 24, 1996

Attached for your information and review is a recently approved opinion, State v.
Wallach, Nos. G104141, G104144, G104142, G104143.  In that case, the defendants were
charged with violations of N.J.S.A. 39:4-75, driving overweight vehicles on intrastate bridges.
The defendants moved to dismiss on the grounds that the posting of the maximum weight
signs on the Glen Gray Road bridge, a county bridge, had not been approved by the State
Commissioner of Transportation, as mandated by N.J.S.A. 39:4-202, N.J.S.A. 39:4-8 and
case law.  The Law Division held that these statutes and cases did not require the approval
by the State Commissioner of Transportation of the signs in question; rather, the signs
required the approval, posting and maintenance by the county, as the entity with jurisdiction
over the Glen Gray Road bridge.

Also attached is an Appellate Division opinion, State v. Ferrier, A-2173-95T2.  Here,
the defendant was convicted in the Municipal Court and, after a trial de novo in the Law
Division, of driving while her driver's license was suspended in violation of N.J.S.A. 39:3-40.
The penalty included a sixty-day loss of license.  On August 17, 1994, the Director of the
Division of Motor Vehicles suspended her driving privileges for ninety days.  Defendant did
not move to restore her driving privileges after the expiration of the suspension period.
Thereafter, on December 23, 1994, defendant received a summons.  On appeal, the
defendant contended that (1) the Director's suspension of her license violated her due
process rights; and (2) the initial revocation of her license was ineffective because the
Director did not comply with certain statutory requirements.  The Appellate Division held that
these contentions were without merit and noted that defendant should have challenged any
deficiencies in the suspension of her driving privileges by appealing from that decision directly
to the Appellate Division.

cc: Lawrence E. Walton 
John Podeszwa
Florence S. Powers
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685 A.2d 1379
(Cite as: 296 N.J.Super. 93,  685 A.2d 1379)

STATE of New Jersey, Plaintiff,
v.

Michael A. WALLACH, Richard E. Smith, Robert E. Regeling and Robert G.
Kincaid,

Defendants.
Superior Court of New Jersey,

Law Division,
Special Civil Part,

Traffic Division, Bergen County.
Decided Oct. 16, 1996.

Defendants, charged with driving overweight vehicles on intrastate bridges, moved to dismiss
summonses against them.  The Superior Court, Law Division, Bergen County, Kole, J.A.D. (retired,
temporarily assigned, on recall), held that posting of maximum weight signs relating to intrastate bridge does
not require approval by State Commissioner of Transportation.

Motions denied.

[1] BRIDGES k27
64k27
Posting of maximum weight signs relating to intrastate bridge does not require approval by State
Commissioner of Transportation.  N.J.S.A. 39:4-75.

[2] STATUTES k219(3)
361k219(3)
Court should place great weight on long-standing interpretation given to legislation in issue by administrative
agency to which its enforcement or administration is entrusted, particularly where such interpretation in is
reliance on opinions of Attorney General and has, in effect, received legislative approval.

**1379 Jeal Sugarman, Acting Assistant Prosecutor, for State (Charles Buckley, Acting
Prosecutor).

Angelo R. Bianchi, for defendants Smith and Regeling (Bianchi & Bianchi, attorneys).
Daniel J. Cohen, Morristown, for defendant Wallach (McElroy, Deutsch & Mulvaney, attorneys).
Craig W. Miller, Hackensack, for defendant Kincaid (Gallo, Geffner & Fenster, P.C., attorneys).

KOLE, J.A.D., Retired and Temporarily Assigned on Recall.
[1] All of the defendants in this case who have been charged with violations of N.J.S.A. 39:4-75,

driving overweight vehicles on intrastate bridges, have moved to dismiss the summonses against them.  They
claim that the posting of the maximum weight signs **1380 relating to the bridge involved herein had not
been approved by the State Commissioner of Transportation, allegedly as required by N.J.S.A. 39:4-202,
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39:4-8 and Ufheil v. Boro. of Oradell, 123 N.J.Super. 268, 302 A.2d 533 (App.Div.1973).  The bridge,
Glen Gray Road Bridge, had collapsed as a result of the crossing thereof by the last of a five-truck convoy
on October 6, 1995.

*95 The motions are denied.  For the reasons that follow it is clear that no such approval is required.
On September 11, 1985, the Bergen County Bridge Engineer requested three new load or weight

limit signs for the Glen Gray Road Bridge, a county bridge, one at each end of the bridge and one at the
intersection of Ramapo Valley Road, which is also known as Route 202.  The bridge is in Oakland.  As
a result, the Bergen County Board of Freeholders, on September 20, 1985, authorized the posting of such
signs by resolution.

In 1985, the bridge weight statute, N.J.S.A. 39:4-75, required posting of maximum gross weight
signs upon or immediately adjacent to the bridge in a conspicuous place.  Despite there being no statutory
requirement for such a sign at that time, Bergen County nevertheless authorized the posting of a sign at or
near the intersection of Route 202 and Glen Gray Road.

As early as October 2, 1959, the Division of Motor Vehicles of the Bureau of Traffic Safety
determined, in accordance with an informal opinion of the Attorney General's office, that the Director of
Motor Vehicles had no responsibility, under N.J.S.A. 39:4-202 or 39:4-8, with respect to approval of
posting of weight limit signs on bridges.

N.J.S.A. 39:4-202 provides that no resolution enacted or established "under authority of this article
[Article 21 of Title 39]" shall be effective until submitted and approved by the director (later changed to
Commissioner of Transportation), as provided in section 39:4-8.  Article 21 deals with the powers of
municipalities, counties and highway commissioners and sets forth what each of these entities are
empowered to enact concerning motor vehicle regulations.  N.J.S.A. 39:4-8 provides that no resolution
or ordinance "concerning, regulating or governing traffic or traffic conditions" enacted by any body "having
jurisdiction over highways" shall be effective unless approved by the director.

The 1959 Attorney General's opinion, followed by the Division of Motor Vehicles, determined that
there was no provision in Title 39 *96 concerning the powers of the county over its bridges.  It pointed
out that those powers were contained in Title 27, which relates to the construction, operation and
maintenance of viaducts and bridges in the county, and requires the county to keep these facilities in repair
and safe condition for public travel (N.J.S.A. 27:19-1);  that N.J.S.A. 27:19-13 provides that the county
freeholders shall make rules and regulations for the protection and use of such bridges and viaducts under
its care and control;  that the authority inherent in the freeholders to cause the posting of necessary signs
results from a positive direction of Title 27;  and that the Motor Vehicle Director had no control over such
judgment and actions by them.  The Attorney General's opinion concluded, as follows: Therefore, it is
obvious that there is no requirement that he approve any such rules and regulations, for as pointed out in
your memorandum, the simple mechanics of the operation present an almost impossible situation wherein
the Director would then approve a regulation over which he has no knowledge or background, and over
which he has no control.  Thus it follows that R.S. 39:4-8 and 39:4-202 do not control the situation.
Contrariwise, the enforcement of those regulations is a function of the Motor Vehicle Division for R.S.
39:4-75 and 76 provide penalties for the failure to observe those signs.  This, however, is not really as
paradoxical as it may seem.  The passage of vehicles over roads and highways is the concern of the
Director in his responsibility of the regulation of traffic, but the posting of the notices is the responsibility



5

**1381 of the freeholders to promote the safety and proper maintenance of the bridges, an entirely
different matter. Therefore, you are advised that the Director should in no event take upon himself the
responsibility of approving any such regulations or ordinances as are herein mentioned.

On September 18, 1972, the Attorney General's office, again in an informal opinion, affirmed the
earlier 1954 opinion even with respect to posting speed limit signs on county bridges.  He advised the
Bureau of Traffic Engineering as follows: I concur with the opinion given in [the 1954] memorandum that
it is not the function of the State to post weights or speed limits on county bridges since this power is
specifically reserved for the Freeholders of the County under N.J.S.A. 27:19-13 which provides that the
Freeholders "shall make rules and regulations for the protection and use of the bridges and viaducts of a
county under its care...." Therefore, you are advised that the Bureau of Traffic Engineering should not take
upon itself the responsibility of approving speed limits on county bridges.

*97 On July 29, 1996, in connection with the present case, the Commissioner of Transportation,
who had succeeded to the functions of the Motor Vehicle Director, reaffirmed the department's continued
adherence to the foregoing Attorney General opinions, stating: Counties in the State of New Jersey are
empowered under N.J.S.A. 27:19-13 to make rules and regulations for the protection and use of the
viaducts and bridges under county care and control.  Weight limits, speed limits, etc. are forms of
regulations.  Pursuant to two (2) legal opinions expressed in 1959 and 1972 respectfully, regulations
established pursuant to N.J.S.A. 27:19-13 are not subject to State review or approval.  I have attached
copies of ... the opinions for your information and use. In accordance with the above noted legal opinions,
the Bureau of Traffic Engineering and Safety Programs has never issued approval for any ordinance,
resolution, or regulation controlling traffic on any county bridge.  All requests of this nature have been
returned to the sender with a cover letter indicating that State approval was not necessary.

It was not until 1987 that the statute defendants are alleged to have violated, N.J.S.A. 39:4-75,
was amended to provide expressly for the posting of bridge weight signs on a road.  The amendment (L.
1987, c. 315, sec. 1) provided, among other things, that signs "warning persons driving motor vehicles that
they are approaching a bridge with a maximum gross weight limit shall be posted in a conspicuous place
upon the bridge or immediately adjacent thereto and at the last safe exit or detour preceding the bridge."
[emphasis supplied].  The amendment, even though it relates to a sign on a road, also provided that the
"signs required by this section shall be posted and maintained by the entity which has jurisdiction over the
bridge."  [emphasis supplied].

There is no doubt that the county has jurisdiction over the Glen Gray Road bridge.  There is also
no doubt that the Legislature intended to confirm the existing, long-standing, administrative interpretation
of the State department that the signs at both the bridge and, now as well, on the road preceding the bridge
constituting the last safe exit, be approved and posted by the county with respect to county bridges and by
such other entities having jurisdiction of the bridge with respect to other bridges.  Moreover, the amendment
plainly shows that the Legislature intended *98 that further approval thereof by the State Commissioner
of Transportation was not required, the authority of the county or other entity having jurisdiction over the
bridge being sole and exclusive in this respect.  Cf. State v. Dorman, 124 N.J.Super. 160, 305 A.2d 445
(App.Div.1973).

[2] A court should place great weight on the long-standing interpretation given to the legislation in
issue by the administrative agency to which its enforcement or administration **1382 is entrusted,
particularly where, as here, it is in reliance on opinions of the Attorney General and has, in effect, received
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legislative approval.  Merin v. Maglaki, 126 N.J. 430, 436-37, 599 A.2d 1256 (1992);  Malone v.
Fender, 80 N.J. 129, 137, 402 A.2d 240 (1979);  Peper v. Princeton University Bd. of Trustees, 77 N.J.
55, 69-70, 389 A.2d 465 (1978);  Lane v. Holderman, 23 N.J. 304, 323, 129 A.2d 8 (1957).  Indeed,
the conclusion that the legislation does not require State approval of a county resolution or other action
relating to the posting of bridge weight signs with respect to a county bridge, is not only sound and
reasonable but also accords with common sense.  See State v. Brown, 22 N.J. 405, 415, 126 A.2d 161
(1956).

The case of Ufheil Const. Co. v. Boro. of Oradell, supra, 123 N.J.Super. at 268, 302 A.2d 533,
on which defendants rely, is readily distinguishable. Ufheil involved a borough weight limitation ordinance
applicable to roads only, which clearly is an "ordinance or resolution concerning, regulating or governing
traffic or traffic conditions ... enacted by ... a body having jurisdiction over highways," that cannot be of any
force or effect unless approved by the State Commissioner of Transportation.  It thus plainly falls within
the State approval requirement of N.J.S.A. 39:4-8(a), as held by Ufheil.  With respect to bridges, on the
other hand, the effect on traffic of a weight limitation, whether at the bridge or on a road, is, at best,
tangential and collateral to traffic or traffic conditions.

Compare State v. Dorman, supra, 124 N.J.Super. at 161, 305 A.2d 445, (decided June 6, 1973),
where two members of the *99 Appellate Division panel that earlier (March 20, 1973) had decided Ufheil,
affirmed a determination that defendant was guilty of violating an ordinance prohibiting parking in a fire zone
located in a shopping center.  Defendant contended that under Title 39 the State had exclusive jurisdiction
over traffic control and, therefore, any ordinance adopted by a municipality concerning traffic must be
approved by the Division of Motor Vehicles, pursuant to N.J.S.A. 39:4-202. The court said: Defendant's
argument ignores the clear mandate of N.J.S.A. 40A:14-53 ... and 40:48-2, 46, which grant to
municipalities the authority to regulate traffic in parking yards and to regulate traffic in fire areas.  Under
these provisions, municipal control is exclusive, and impliedly no approval from the State is necessary....

Dorman is applicable to the instant case, where the Legislature, by the 1987 amendment to
N.J.S.A. 39:4-75, clarified whatever doubt, if any, there might have been before the amendment, as to the
exclusive and independent nature of the county's authority over the posting of maximum weight signs relating
to bridges;  and which essentially reaffirmed the State department's long-standing construction of that
statute.  Such posting and the resolution under which it was performed do not concern traffic or traffic
conditions;  nor was such resolution enacted under the authority of Article 21 of Title 39. Rather, it was
enacted under Title 27.  Thus, neither N.J.S.A. 39:4-8 nor 39:4-202, requiring State approval is applicable.

The pre-1987 resolution may be deemed to have been enacted or continued under the 1987
amendment to N.J.S.A. 39:4-75, which is part of Title 39.  Thus, it would seem that the amendment falls
within the precise language of N.J.S.A. 39:4-202 that requires approval by the Commissioner of
Transportation of any county or municipal resolution, ordinance or regulation enacted "under the authority
of this Article," Article 21 of Title 39.  However, the 1987 amendment to N.J.S.A. 39:4-75 was intended
to reaffirm the county's prior exclusive authority under Title 27 to post such weight signs and enact
resolutions relating thereto.

*100 Thus, even though such reaffirmed authority is in Article 21 of Title 39, the resolution cannot
be considered to be subject to the State approval requirements of N.J.S.A. 39:4-202.  This construction
harmonizes "the individual sections" and reads "the statute in a way that is most consistent with the overall
legislative intent."  Fiore v. Consol. Freightways, 140 N.J. 452, 466, 659 A.2d 436 (1995).
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The motions to dismiss are denied.

END OF DOCUMENT
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STATE of New Jersey, Plaintiff-Respondent,
v.

Rebecca FERRIER, Defendant-Appellant.
Superior Court of New Jersey,

Appellate Division.
Argued Sept. 18, 1996.
Decided Oct. 4, 1996.

Defendant was convicted in the Superior Court, Law Division, Sussex County, of driving while her
driver's license was suspended.  Defendant appealed.  The Superior Court, Appellate Division, Rodriguez,
J.A.D., held that defendant should have challenged any deficiencies in suspension of her license by
appealing from that decision, rather than attacking it collaterally; overruling State v. Wenof, 102 N.J.Super.
370, 246 A.2d 59, and State v. Kindler, 191 N.J.Super. 358, 466 A.2d 984.

Affirmed.

[1] AUTOMOBILES k144.2(1)
48Ak144.2(1)
Defendant should have challenged any deficiencies in suspension of her driver's license by appealing from
that decision, rather than attacking it collaterally as defense to charge of driving while license was
suspended; overruling State v. Wenof, 102 N.J.Super. 370, 246 A.2d 59, and State v. Kindler, 191
N.J.Super. 358, 466 A.2d 984.  N.J.S.A. 39:3-40.

[1] AUTOMOBILES k144.2(2.1)
48Ak144.2(2.1)
Defendant should have challenged any deficiencies in suspension of her driver's license by appealing from
that decision, rather than attacking it collaterally as defense to charge of driving while license was
suspended; overruling State v. Wenof, 102 N.J.Super. 370, 246 A.2d 59, and State v. Kindler, 191
N.J.Super. 358, 466 A.2d 984.  N.J.S.A. 39:3-40.

[2] AUTOMOBILES k144.2(2.1)
48Ak144.2(2.1)
Order of suspension of driver's license by Director of Division of Motor Vehicles is a decision by state
administrative agency which may only be challenged directly in Appellate Division after all administrative
remedies have been exhausted.  R. 2:2-3(a)(2).

[3] ADMINISTRATIVE LAW AND PROCEDURE k663
15Ak663
Jurisdiction to consider attack on final decision of state administrative agency is vested exclusively in
Appellate Division by way of appeal, and Law Division may not entertain such a challenge.
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**1228 *199 John R. Klotz, Rutherford, for appellant.
Thomas E. Bracken, Assistant Prosecutor, for respondent (Dennis O'Leary, Sussex County

Prosecutor, attorney).

Before Judges LONG, SKILLMAN and A.A. RODRIGUEZ.
The opinion of the court was delivered by

RODRIGUEZ, A.A., J.A.D.
Defendant was convicted in the Municipal Court of Sparta and again, after a trial de novo in the

Law Division, of driving while her driver's license was suspended, N.J.S.A. 39:3-40.  The municipal judge
found that this was defendant's third conviction for the same offense and imposed a mandatory custodial
ten-day term, as well as a sixty-day loss of license, a $1,000 fine, and $30 in court costs.  The Law
Division judge imposed the same sentence.  We affirm.

On August 17, 1994, the Director of the Division of Motor Vehicles (Director), suspended
defendant's driving privileges for a period of ninety days. Defendant did not move to restore her driving
privileges after the expiration of the period of suspension.  On December 23, 1994, defendant operated
a motor vehicle and received a summons.

The case was tried on stipulated facts.  The transcript of the hearing in the municipal court indicates,
The stipulations are that operation is not in question.  The defense is stipulating that on the date of the
summons--I believe it was December 23rd, 1994, in Sparta Township--the defendant was operating a
motor vehicle. *200  Also, there is a stipulation as to her certified abstract, which shows she was,
indeed,--her privileges were revoked on that date.  Her driving privileges were revoked. Also, there's an
order of suspension.  The order of suspension has a date prepared, a date of August 17th, 1994, showing
that her privileges were suspended as of August 15th, 1994.  It also shows another outstanding suspension
that was effective May 1st, 1994.  And there's a mailing list showing that that order of suspension was
mailed to her.  And I believe there's a stipulation that she received the order of suspension.

On appeal, defendant contends that:  (1) she was deprived of due process when the Director
suspended her driver's license without informing her of the charge and affording her the opportunity to be
heard prior to the suspension, and (2) revocation of her driver's license was ineffective due to the Director's
failure to comply with the requirements of N.J.S.A. 39:5-30 and 39:5- 30.10.

[1][2][3] We have carefully considered these contentions and are satisfied that they are clearly
without merit.  R. 2:11-3(e)(2).  We merely note that defendant should have challenged any deficiencies
in the suspension of her driver's license by appealing from that decision, rather than attacking it collaterally
as a defense to a charge of violating N.J.S.A. 39:3-40.  An order of suspension by the Director is a
decision by a state administrative agency which may only be challenged directly in the Appellate Division
after all administrative remedies have been exhausted.  R. 2:2-3(a)(2);  Pascucci v. Vagott, 71 N.J. 40,
53, 362 A.2d 566 (1976).  Jurisdiction to consider an attack on a final decision of a state administrative
agency is vested exclusively in the Appellate Division by way of appeal;  the **1229 Law Division may
not entertain such a challenge.  Doe v. State, 165 N.J.Super. 392, 400, 398 A.2d 562 (App.Div.1979).
To the extent that State v. Wenof, 102 N.J.Super. 370, 374, 246 A.2d 59 (Law Div.1968) and State v.
Kindler, 191 N.J.Super. 358, 466 A.2d 984 (Law Div.1983), suggest the contrary, they are overruled.

Affirmed.



10

END OF DOCUMENT


