Page 1

LEXSEE 127 NJ 42

STATE OF NEW JERSEY, PLAI NTI FF- APPELLANT, v.

DAVI D DI LLI HAY,

DEFENDANT- RESPONDENT

A-1 Septenber Term 1991

SUPREME COURT OF NEW JERSEY

42; 601 A 2d 1149; 1992 N.J.

LEXIS 5

11, 1991, Argued

January 27, 1992, Deci ded

127 N.J.
Sept enber
PRI OR HI STORY: [***1] On appeal
from the Superior Court, Appellate
Di vi sion, whose opinion is reported at
241 N.J. Super. 553 (1990).
DI SPOSI TI ON: The judgnent of the

Appel l ate Division is affirned.

COUNSEL: M chael J. WIllianms, Deputy
Attorney General, argued the cause for
appel | ant (Robert J. Del Tuf o,
At t or ney CGener al of New Jersey,
attorney).

Susan Green, Assistant Deputy Public

Def ender, ar gued the cause for
respondent (W/Ifredo Caraballo, Public
Def ender, attorney; M. Geen and Al
dims, Assi st ant Deputy Public
Def ender, of counsel and on the
briefs).

JUDGES: For affirmance--Chief Justice
W LENTZ, and Justices CLI FFORD,
HANDLER, POLLOCK and STEI N. For
reversal --Justices O HERN and
GARI BALDI . GARI BALDI J., filed
di ssenting opinion in which O HERN,
J., joined.

OPI NI ON BY: STEIN

OPI NI ON

[*44] [**1150] The opinion of
the Court was delivered by

STEIN, J.

Br ana,
(1992),

In this case, as in State v.
127 N J. 64, 601 A 2d 1160

al so decided today, we consider the
validity of the anti-nerger provision
of NJ.S.A 2C 35-7, which prohibits

distribution of controlled dangerous
substances within a school zone, as
applied to a defendant who committed
[***2] first- and second- degr ee
violations of NJ.S. A 2C 35-5, the
provision of New Jersey's Controlled

Dangerous Substances Act (the Act)
t hat general ly prohi bits t he
manuf act uri ng, di stribution, or
di spensing of controll ed dangerous
subst ances.

Vi ol ati ons of N.J.S A 2C. 35-5
(Section 5 of the Act) range from
first-to fourth-degree «crines; only

first-degree violations carry a period
of parole ineligibility. N. J.S A
2C. 35-5(b) (1); 2C:. 35-5(b) (6).
N.J.S.A 2C35-7 (Section 7 of the
Act) provides that any violation of
Section 5 conmitted within 1,000 feet

of a school zone constitutes a
separate third-degree of f ense
requiring inposition of a term of
parole ineligibility. In addition,
Section 7 bars nerger of school-zone
convictions wth convictions under
Section 5.

In State v. Gonzal ez, 123 N.J. 462,
588 A 2d 816 (1991), we held that
principles of statutory construction

require t hird- and fourt h-degree
Section 5 offenses to nmerge into
Section 7 (school -zone offenses), but
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explicitly reserved decision regarding
whet her first- or second- degr ee
Section [***3] 5 ~convictions nmerge
with school -zone of fenses. Id. at
464, 588 A. 2d 816. [ *45] Here, we
decide the constitutional issues not
reached in CGonzal ez, and concl ude that
subjecting a defendant to punishnent

for both first- or second- degr ee
Section 5 offenses and a related
school - zone of fense woul d vi ol ate

f eder al doubl e-j eopardy  principles.
W therefore construe the statute in
or der bot h to preserve its
constitutionality and to fulfill the
apparent intent of the Legislature.
State v. LeFurge, 101 N.J. 404, 423,
502 A.2d 35 (1986); State v. Profaci,

56 N.J. 346, 350, 266 A.2d 579 (1970).
W hol d t hat convi ctions for
school -zone offenses mnust nmerge into
convictions for related first- or

second-degree Section 5 offenses, but

that in such cases a mandatory mini num
sentence no less severe than that
required by the school-zone statute
should nevertheless be inposed on
def endants convicted of a Section 5
of f ense.

I

The parties do not contest the
rel evant facts. David Dillihay was

arrested by under cover detectives

i nvestigating possi bl e narcotics
activity at an Atlantic Gty Dbar
| ocated within 1,000 feet of a school

[***4] zone. The detectives observed
Dillihay drop a film container as one
of the detectives approached him The
five tin foil packets that were in the

cont ai ner held phencycli di ne-coated
nmari j uana. Dillihay was charged with
and convi cted of t he foll owi ng
of f enses:
1. possession of |ess
than one ounce of nmarijuana
with intent to distribute
(N.J.S A 2C: 35-5a(1) and
-5b(12)) (fourth degree);
2. possessi on of
marijuana with intent to

*44; 601 A 2d 1149,
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distribute within a schoo
zone (N.J.S. A 2C. 35-7)
(third degree);

3. possessi on of
phencycl i di ne (N.J. S A
2C:. 35-10a(1)) (third
degree);

4. possessi on of
phencyclidine with intent to
distribute (N.J.S A
2C: 35-5a(1) and -5b(7))
(second degree);

5 possessi on of

phencyclidine with intent to
distribute within a schoo
zone (N.J. S A 2C. 35-7)
(third degree).

Section 5
constituted
t ransacti on,
ner ged t he
with t he
The court
uphol d bot h
[*46] woul d
principles of due
federal or state
guarantees against double jeopardy,
but observed that the Legislature
i ntended that defendants convicted of
a school -zone offense be required to

bserving that
and Section 7 offenses
only a single crimna

t he Law Di vi si on
school - zone convi ctions
Section 5 convictions.
det er m ned t hat to
convi ctions [***5]
viol ate fundanental
process, if not

Dillihay's

serve sentences wth a period of
parole ineligibility. |In accordance
with Section 5, the trial court
sentenced Dillihay to concurrent terms

of seven years and fifteen nonths for
hi s convi ctions ari sing [**1151]
from possession of phencyclidine and
mari j uana, and al so i nposed t he
mandatory mninmum term required by
Secti on 7. Dllihay's aggregat e
sentence was seven years, WwWth two
years of parole ineligibility.

The Appellate Division affirned,
241 N.J. Super. 553, 556, 575 A 2d 876
(1990), relying in part on Judge
Skill man's di ssent in State V.
Gonzal ez, 241 N.J.Super. 92, 99, 574
A.2d 487 (App.Div.1990). The mmjority
of the Dillihay panel concluded that
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the Section 5 and Section 7 offenses
must nerge, but that the nmandatory
m ni mum sentence required by Section 7
should be inposed. [***6] 241
N. J. Super. at 556, 575 A 2d 876. The
di ssenting menber was of the view that
the Legislature had intended to create
two separate crinmes that would not
nerge. |Ibid. The State appeals as of
right to this Court.

In addressing questions of nerger,

we have recognized that nerger is
rooted in the established principle
that "'an accused [who] has conmitted
only one offense * * * cannot be
punished as if for two.'" State v.
Cole, 120 N J. 321, 325-26, 576 A 2d
864 (1990) (citing State v. Mller

108 N.J. 112, 116, 527 A 2d 1362
(1987); State v. Davis, 68 NJ. 69,

342 A 2d 841 (1975)). W  have
acknow edged that the question whether
to nerge convictions inplicates a
defendant's substantive constitutiona
rights, although we have not specified
whet her those rights are rooted in

principles of double jeopardy, due
process, or sone other |egal tenet.
Col e, supra, 120 N.J. at 327, 576 A 2d
864; State v. Truglia, 97 NJ. 513,
522, 480 A 2d 912 [*47] (1984);
[***7] State v. Best, 70 N.J. 56, 61,
356 A.2d 385 (1976); State v. Davis,

supra, 68 NJ. at 77, 342 A 2d 841
(1975). We have eschewed a nechani cal
approach to nmerger issues in favor of
the flexible approach advocated in

State v. Davis, id. at 81, 342 A 2d
841, in which a court considering
whether to nerge convictions should
focus on the elenents of the crineg,

the Legislature's
the statutes, and

intent in enacting
the specific facts

of each case. Col e, supra, 120 N.J.
at 327, 576 A 2d 864. Nonetheless,
mul tiple convi ctions for rel ated
of fenses cannot stand in contravention
of constitutional princi pl es.
Ther ef or e, we examine defendant's
claim t hat to al | ow separate

convi ctions under both Section 5 and
t he school -zone statute would violate

*46; 601 A 2d 1149,
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doubl e-j eopardy principl es.

W have consistently
New Jersey's consti tutional
doubl e-j eopar dy protection, N. J.
Constitution, article |, paragraph 11,
as co-extensive with the guarantee of
the federal constitution. U S. Const.
anend. V; [***8] State v. Churchdal e
Leasing, 115 N.J. 83, 107-08, 557 A 2d
277 (1989); State v. DelLuca, 108 N.J.
98, 102, 527 A 2d 1355 (1987); State
v. Soto, 241 N.J.Super. 476, 479, 575
A.2d 501 (App.Div.1990). W have not
determined, nor need we do so here,

i nterpreted

whether or to what extent New Jersey's
constitutional guar ant ee af f ords
greater protection than does the
f eder al constitution. Chur chdal e
Leasing, supra, 115 N J. at 108, 557
A.2d 277. To evaluate whether to
convict a defendant for violating both

Section 5 and the school -zone statute
by the same conduct is permssible, we
first exanm ne the federal law of
doubl e j eopardy.

Federal doubl e-jeopardy principles
require a t wo- st ep anal ysi s to
determ ne whether multiple punishnent
viol ates double jeopardy. M ssouri V.
Hunter, 459 U S. 359, 368-69, 103
S.Ct. 673, 679, 74 L.Ed.2d 535, 543-44
(1983); Albernaz v. United States, 450
U S 333, 344, 101 S . . 1137, 1145,
67 L.Ed.2d 275, 285 (1981); [***9]
Bl ockburger v. United States, 284 U S
299, 304, 52 s.¢t. 180, 182, 76 L.Ed.
306, 309 (1932). The first step
requires the court to consider whether
the |legislature [ *48] i ntended to
i mpose mul tiple puni shrent s.
Al bernaz, supra, 450 U S. at 344, 101
S.C. at 1145, 67 L.Ed.2d at 285. The
f eder al doubl e-j eopar dy guar ant ee
"serves principally as a restraint on

courts and prosecutors."” Brown v.
Chio, 432 US 161, 165, 97 S C

2221, 2225, 53 L.Ed.2d 187, 193
(1977). Therefore, "[where * * * a
| egislature specifically authorizes
cumul ati ve puni shrrent under t wo
statutes, * * * a court's task of
statutory construction is at an end *

* * and the trial court or

jury
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[**1152] nmay i mpose cumul ati ve under this section shall not
puni shment . " M ssouri V. Hunt er, merge with a conviction for
supra, 459 U S. at 368-69, 103 S.Ct. a violation of * * * N J.S
at 679, 74 L.Ed.2d at 544. 2C:35-5 * * * or NJ.S
2C: 35- 6. [NJ.S.A 2C 35-7

If, however, the legislative intent
to allow multiple punishnent is not
clear, the Court rmust then apply the
t est articul ated in [***10]
Bl ockburger, supra, 284 U S at 304,
52 S.¢t. at 182, 76 L.Ed. at 309, to
determi ne whether the defendant s
unconstitutionally faced with nultiple
puni shrent for the "same" offense. In
the absence of legislative intent to
aut horize cunulative punishnment, to
puni sh a defendant twice for the sane
of fense is unconstitutional. M ssouri
v. Hunter, supra, 459 U S at 366, 103
SSC&. at 678, 74 L.Ed.2d at 542
(citing Wialen v. United States, 445
U S 684, 691, 100 S. Ct. 1432, 1437,
63 L.Ed.2d 715, 723 (1980)). Under
Bl ockburger, two offenses are the sane
unl ess "each [offense] requires proof
of an additional fact which the other
does not." 284 U S. at 304, 52 S. Ct.
at 182, 76 L.Ed. at 309.

In New Jersey, we have applied the

analysis set forth in Mssouri V.
Hunt er and Bl ockburger V. United
St ates to cases i nvol vi ng
doubl e- j eopar dy guesti ons. See
Churchdal e Leasing, supra, 115 N. J. at
103-07, 557 A 2d 277; [***11] State
v. DelLuca, 108 N J. 98, 527 A 2d 1355
(1987); State v. Dively, 92 NJ. 573,
578-83, 458 A 2d 502 (1983). To
det erni ne whet her t he non- nmer ger
provision of the school-zone statute
violates double jeopardy, we first
i nquire whet her t he Legi sl ature
clearly intended to permt nultiple
puni shment for violations of both

Section 5 and the school -zone statute.

[*49] The | anguage of t he
school - zone statute t hat controls
nmer ger states that

[n]otwi thstanding the
provisions of NJ.S 2C 1-8
or any other provisions of
law, a conviction arising

(enphasi s added). ]

On its face,
merger of a
with any other
Nevert hel ess,
| anguage

that provision prohibits
school -zone conviction
violation of Section 5.
whet her the statutory
cont enpl at es mul tiple

puni shnents for convictions under both
Section 5 and Section 7, or whether it
serves only to prohibit nerger for
sentencing purposes in order [***12]
that the nmandatory m nimm sentence
authorized in Section 7 be preserved
i s uncl ear.

Had the Legi sl ature i nt ended
multiple punishment, it could have
explicitly aut hori zed consecutive

sentencing for related Section 5 and
Section 7 offenses. However, Section
7's non- ner ger provi si on nei t her
mandates nor refers to consecutive
sentencing, leaving to the discretion
of the sentencing court whether to
i mpose single or nultiple punishnent
for convictions of related Section 5
and Section 7 offenses. In such cases

courts typically have i mposed
concurrent rat her than consecutive
sentences. See State v. Gaham 245
N. J. Super. 257, 259, 584 A 2d 878
(App. Div.1991); State v. CGonzal ez,
supra, 241 N.J.Super. at 95, 574 A 2d
487; State v. Anaya, 238 N. J.Super.
31, 33, 568 A 2d 1208 (App.Div.1990);
State v. Blow, 237 N.J.Super. 184,
186, 567 A.2d 253 (App.Div.1989). But

see State v.
477, 575 A 2d 501
(i nposing consecutive
The normative choice of
r at her than consecutive sentences
suggest s t hat rel ated vi ol ati ons
[***13] of Section 5 and Section 7 do
not ordinarily justify consecutive
sentences, see State v. Yarbough, 100
N. J. 627, 643- 44, 498 A 2d 1239
(1985), and that the Legislature has
not expressed a clear preference for
consecutive sentences.

Soto, 241 N.J. Super. 476,
(App. Di v. 1990)
sent enci ng).

concurrent
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In deternining whether the |anguage non-nerger |anguage in Section 7 does
of Section 7 clearly aut hori zes not sufficiently evidence a clear
mul tiple punishment for violations of | egi slative i ntent to aut hori ze
Section 5 within a school zone, we mul tiple puni shrent for rel at ed
also note that the reported cases are convi ctions under Secti on 5 and
[*50] divided in their interpretation Section 7.
of the non-nerger clause. Al t hough
sone Appel | ate Di vi si on panel s We proceed to the Blockburger test
interpreted the provision to prohibit to determne whether the statute
merger conpletely, see Gaham supra, unconstitutionally authorizes nultiple
245 N.J.Super. at 261-62, 584 A 2d punishment for the "sane" offense.
878; Conzal ez, supra, 241 N.J.Super. Under Bl ockburger, two offenses are
at 97, 574 A 2d 487; Anaya, supra, 238 the "sane" unless "each [offense]
N. J. Super. at 39, 568 A 2d 1208; Bl ow, requires proof of an additional [*51]
supra, 237 N.J.Super. at 191, 567 A.2d fact [that] the other does not."
253, others have concluded that merger Bl ockburger, supra, 284 U S. at 304,
is perm ssible under certain 52 S.Ct. at 182, 76 L.Ed. at 309. The
circumstances despite the statutory language of the school-zone statute
| anguage. [**1153] See [ ***14] provi des t hat "[ a] ny per son who
Dillihay, supra, 241 N J.Super. at vVviolates [N.J.S. A 2C35-5] * * ~*
556, 575 A.2d 876, Soto, supra, 241 while on any school property * * * or
N. J. Super. at 478, 575 A 2d 501. Qur within 1,000 feet of such school
recent decision in Gonzalez, supra, property * * * jis guilty of a crine of
123 N.J. 462, 588 A 2d 816, also the third degree." N J.S. A 2C 35-7.
reflects the view that the Legislature W note that Section 7 requires proof
did not clearly intend to bar nmerger [***16] of a fact not required to be
of related Section 5 and Section 7 proved under Section 5, that the
convi ctions. There we held that of fense occurred on or wthin 1,000
third- and fourth-degree Section 5 feet of school property. However,
convictions may nerge into convictions because the State nust prove all
under Section 7. 1d. at 464, 588 A.2d elenents of a Section 5 offense in
816. This divergence of judicial views order to establish a violation of
concerning the non-merger provision Section 7, the Section 5 offense
suggests that the legislative intent, obviously does not require proof of

whatever it nmay have been, was not
expressed with the clarity required by
M ssouri v. Hunter, supra, 459 U S. at
368-69, 103 S.C. at 679, 74 L.HEd. 2d
at 542 (requiring that a legislature
"specifically authorize[] cunulative
puni shment” under the statute).

In addition,
the rule that

we are constrained by
where the Ilegislative
intent is unclear, the United States
Supr eme Court "has steadf astly
insisted that 'doubt will be resolved
against turning a single transaction
into nultiple offenses.'” [ ***15]
Sinpson v. United States, 435 U S. 6,
15, 98 S. &t. 909, 914, 55 L.Ed.2d 70,
75 (1978) (citing Bell . United
States, 349 U.S. 81, 84, 75 S.Ct. 620,
622, 99 L. Ed. 905 (1955)).
Accordingly, we conclude that the

any additional facts beyond those that

establish a vi ol ation of t he
school - zone st at ut e. e nmust
therefore concl ude t hat t he t wo
offenses are "the sane" for purposes

of the Bl ockburger analysis, thereby
precluding nultiple punishnents under
both Section 5 and the school-zone
statute. Cf. Illinois v. Vitale, 447
UusS. 410, 419-20, 100 S.C. 2260,
2267, 65 L.Ed.2d 228, 237-38 (1980)
(doubl e j eopar dy bar s subsequent
prosecution if one offense is always a
necessary el enent of the other);
Churchdal e Leasing, supra, 115 N.J. at
106- 07, 557 A 2d 277 (multiple
puni shnent violates double |eopardy
when the evidence that proves one
of fense necessarily establishes the
other); Dively, supra, 92 NJ. at
582-83, 458 A 2d 502 (double jeopardy
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bars mul tiple convi ctions when Tobacconi st v. Kimelnman, 94 N.J. 85,
evi dence that proves one offense also 104, 462 A 2d 573 (1983). In
[***17] est abl i shes t he ot her). determining whether a statute is
Thus, f eder al doubl e-j eopar dy susceptible to a construction that
principles lead inevitably to the sustains its constitutionality, our
conclusion that to allow nmultiple primary focus must be on whether the

puni shnmrents for related convictions
under Section 5 and Section 7 of the
Act is constitutionally inpernissible.

New Jersey's
governi ng convi ctions for rel at ed
offenses is consistent with that
anal ysi s. That provision, NJ.S A
2C.1-8, provides that a defendant may
not be convicted of nore than one
of fense if "one offense is included in
the other." N.J.S A 2C. 1-8(a)(1).
That occurs when "[i]t is established
by proof of the sanme or less than all
the facts required to establish the

statutory provision

conmi ssion of the offense charged.”
[*52] N.J.S.A 2C1-8(d)(1). Under
that statutory standard, Section 5
woul d be an offense "included® wthin
Section 7, because it is established
by proof of the same facts as a
Section 7 offense. Thus, the Code of

Crimnal Justice would also prohibit
nmul tiple convi ctions for rel at ed
Section 5 and Section 7 offenses were
it not for the express provision in
Section 7 excluding the nmerger bar
from the restrictions of NJ.S A
2C: 1-8.
[***18] [**1154] |11

We need not i nval i dat e t he
school -zone statute on constitutional
grounds, however, if the non-nerger
| anguage can be understood in a nmanner
t hat woul d be consi st ent with
constitutional principles. As we said
in Profaci, supra, 56 N.J. at 350, 266
A.2d 579, "[e]ven though a statute nmay
be open to a construction which would

render it unconstitutional or pernit
its wunconstitutional application, it
is the duty of this Court to so
construe the statute as to render it
constitutional if it is reasonably
susceptible to such interpretation.”

Accord State v.
423, 502 A 2d 35

LeFurge, 101 N.J. 404,
(1986) ; Town

Legi slature would prefer the statute

to survive as construed. Right to
Choose v. Byrne, 91 N.J. 287, 311, 450
A . 2d 925 (1982); [***19] New Jersey
Bd. of Higher Educ. v. Board of
Directors of Shelton College, 90 N.J.

470, 478, 448 A.2d 988 (1982); Schnoll
v. Creecy, 54 NJ. 194, 202, 254 A 2d
525 (1969). That leads us to consider
further t he | egi slative i ntent
underlying the school - zone statute.

We have observed that a prinmary
objective of the school-zone statute
is to inpose a mandatory sentence on a
defendant who commits a Section 5

violation in a school zone, and to
assure that the nmandatory sentence
woul d survive the nmer ger of a

school -zone offense with a Section 5
of fense that did not carry a nandatory

m ni num Gonzal ez, supra, 123 N.J. at
464, 588 [*53] A.2d 816 (citing
Gonzal ez, supra, 241 N.J.Super. at
99-108, 574 A 2d 487 (Skillman, J.,

di ssenting)). The school -zone statute
is an inportant feature of New
Jersey's Conprehensive Drug Reform Act
of 1986, L.1987, c. 101, enacted to
conbat drug use and distribution and
reflecting the Legislature's intention
to inmpose heavy penalties on drug

of f enders. New Jersey Suprene Court
Task Force on Drugs and the Courts,
April 1991 at 5. In pronulgating the
[ ***20] school -zone statute, t he
Legislature intended to keep schoo
zones drug-free in order that schools

can effectively educate children about

the dangers of drug use. Oficia
Conmentary to the Conprehensive Drug
Ref orm Act, L.1987, c. 106

The nandatory sentence associated

with the school-zone offense is of
parti cul ar signi fi cance. In
prohibiting the nerger of convictions
for Section 7 of f enses W th

convictions for related Section 5
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of fenses, the Legislature's apparent Crimnal Code Annotated, Conment 3 to
concern was to assure the preservation N.J.S.A 2C:35-7 at 555 (1991). The
of the period of parole ineligibility evidence quite compellingly [**1155]
deened essential to the school-zone denonstrat es t hat t he primary
statute. Accordingly, the commentary objective of Section 7's non-merger
acconpanying the school-zone statute provision was to insure that those who
states in part that distribute drugs [***22] within a
school zone receive the mandatory
[ p] uni shnent for ni ni num sentence prescribed by Section
violation of this section 7. Further, the Drug Enforcenent and
[ of t he school - zone Demand Reduction (DEDR) penal ti es,
statute], noreover, does not N.J.S.A 2C 35-15, associated with a
nmer ge for sent enci ng Section 5 conviction do not require a
pur poses with puni shrent different result. Contrary to the
i nposed for the underlying position espoused by our dissenting
vi ol ation of N.J.S A col | eagues, post at 61-62, 601 A 2d at
2C: 35-5a, since this section 1158- 1159, not one word of t he
responds to a separate and | egi slative history underlying Section
di stinct danger apart from 7 suggests that Section 7's non-nerger
drug distribution generally provi si on was i nspired by a
*ooxoox This provision is | egislative determination to preserve

thus designed to ensure the
i mposition of the nandatory
termof inprisonment * * *,

[Oficial Comentary to
t he Conpr ehensi ve Dr ug
Reform Act, [***21] L.1987,
c. 101 (enphasis added).]

The official comrentary specifically
noted that the mandatory nininum
sentence should be preserved "even
where the defendant was convicted of a
second degree offense."” |Ibid. Oher
sources of the school-zone statute's
legislative history also reflect the
concern that a person convicted under
the school-zone statute be sentenced
to a mndatory mnimm term of
i mprisonnent. S. 2449, Statenent to
Senat e, p. 2 (July 29, 1986) ;
N. J. Senate Law, Public Safety and
Defense Conmittee, Statement to S
2449, p. 1 (Aug. 13, 1986) ;
N. J. Assenbl y [ *54] Judi ci ary
Conmmittee, Statement to S. 2449, p. 1
(Dec. 8, 1986). As one comentator
observed, "al t hough t he section
theoretically creates a separate
offense, its real function is to
require a mninmum term as part of the
sentence of certain offenders who
would normally be prosecuted under
2C: 35-5." John M Cannel, New Jersey

separate DEDR penalties.
we conclude that that |egislative
pur pose is reconcil abl e with a
construction of Section 7's non-nerger

Accordi ngly,

provision that permts nerger of
Section 7 offenses into first- or
second-degree Section 5 offenses as

| ong as t he peri od of parol e
ineligibility mandated by Section 7 is
preserved.

Al though in Gonzalez we required
t he nmer ger of t he defendant' s
third-degree Section 5 conviction into
his Section 7 conviction, we cannot
apply t hat procedur e to t hese
of fenses. To do so would achieve the
anomal ous result of nerging a first-
or second-degree Section 5 violation

into a third-degree school - zone
[ ***23] vi ol ati on. See State v.
Hanmond, 231 N.J. Super. 535, 545, 555
A.2d 1169 (App.Div.) (crime of greater
degree or culpability cannot nmerge
into crime of | esser degree or
cul pability), certif. denied, 117 N.J.
636, 569 A 2d 1336 (1989). We

recogni ze that ordinarily the offense
with fewer elenents would nerge into
the offense with greater elenents. W
depart from that principle in this
case because the offense with fewer
elements is [*55] nore severe, and
we assume that the Legislature would
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prefer that that conviction survive.

deci si on on a
construction t hat ef f ect uat es t he
| egislative intent and sinultaneously
avoids the constitutional issue posed

e base our

by non-merger. Accordingly, we hold
that the school-zone statute nmust be
construed to al | ow nmer ger of
school -zone offenses into first- and
second- degr ee Secti on 5 of f enses
provi ded that a defendant convicted of
a drug offense in a school zone is
sent enced to no | ess than the

mandat ory nini nrum sentence provided in
t he school - zone statute. W
acknow edge an apparent inconsistency
in preserving the mandatory nmnininum
sentence authorized by Section 7 in
the context of our [***24] hol di ng
that the Section 7 conviction nust
nmerge into the Section 5 conviction.
That result, however, reflects the
Legislature's clear intent to inpose
an enhanced punishnment for those who
violate Section 5 while in a school
zone. Thus, Section 5 should be
construed and understood to require
i mposition of Section 7's mandatory
mnimm term as part of the sentence
i nposed on any defendant convicted of
a second-degree Section 5 offense and

a related Section 7 offense; in
respect of first-degree Section 5
convi cti ons, the statute expressly
provides for a nmandatory m ni num

sent ence.

The dissenting opinion's statenent

that "the nmjority permts a heroin
pusher in a school yard to receive no
greater puni shrent than a heroin
pusher in a high-crinme area," post at
56, 601 A 2d at 1156, is plainly
i naccurate. As a result of t he
Court's holding today, a defendant who

conmtted a second-degree Section 5

offense in a school zone would be
subject to the Ilegislatively-mandated
sentence enhancenent; a defendant who
comritted the sane crinme outside a
school zone would not be subject to
such  puni shrent . In addition, a
def endant who committed a first-degree

Section 5 offense in [***25] a schoo

*55; 601 A 2d 1149,
LEXIS 5,
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zone woul d be subject to the nandatory

m ni mum inposed by that section, the
identical punishment that would be
i mposed under t he di ssent's
formulation, if, as is wusually the
case, the sentences are i mposed
concurrently. See Yarbough, supra

[ *56] 100 N.J. at 643-44, 498 A 2d

1239. W note that the Legislature has
previously enacted other sentencing
schenes that reflect its purpose to
i npose enhanced sentences in order to
deter crimnal activity that poses a
special risk to society. See N J.S A
2C:. 43-6(c) (Graves Act requires
i mposi tion of nmandat ory nm ni mum
sentence for convictions of certain

crimes conmitted with firearn). We
concl ude t hat t he | egislative
[**1156] purpose in enacting the
school -zone statute can best be
served, consi st ent with
doubl e-j eopar dy princi pl es, by
requiring ner ger of Section 7
convictions into related first- or

second-degree Section 5 convictions
and construing Section 5 and Section 7
to require that any sentence inposed
on a defendant convicted of Section 5
offenses within a school zone nust
include a mandatory m ninmum sentence

no |less severe than that set forth in
Section [***26] 7 of the Act.
The judgnent of the Appellate

Division is affirned.
DI SSENT BY: GARI BALD

DI SSENT

GARI BALDI, J., dissenting.

The Legislature clearly intended to
create drug-free school zones through
enactnment of N. J.S. A 2C: 35-7 (Section
7). To acconplish that task, the
Legi sl ature made drug offenses carried
out in school zones
separ at el y- puni shabl e crimes, and
i ncreased nmandatory-mninum penalties

for drug transactions in school zones.
In elimnating t he separate
school -zone violations through the

doctrine of nerger, the Court has
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turned the law on its head and created the Legislature's <clear intent as
free-crime zones out of school vyards. expressed by the plain |anguage of

Despite its assertion to the
contrary, ante at 55, 601 A 2d at
1155, the nmmjority permits a heroin
pusher in a school yard to receive no
greater puni shrrent than a heroin
pusher in a high-crine area. Under
the Court's opinion, a heroin pusher
convicted of both a first-degree
Section 5 crinme and a third-degree
Section 7 crinme wuld receive a
maxi mum parole-ineligibility term of
only five years, one conviction, one
Drug Enforcement and Denmand Reduction

(DEDR) penalty, one fine, and one
Cri m nal Laboratory Analysis (CLA)
fee. Under ny [***27] result such
[*57] an offender could receive a
parole-ineligibility term of at |east
five years for hi s Section 5
convi ction, in addition to a
consecutive ineligibility term of
three years for hi s Section 7

conviction, two separate convictions,

two separate DEDR penalties, t wo
separate fines, and two separate CLA
f ees. The majority ignores the fact

that the non-nmerger provision does
nor e t han sinmply preserve t he
mandatory sentence for Section 7
of f enses; it al so preserves t he
underlying conviction, a significant

factor if defendant again violates the
law, and the additional substantial

DEDR penalties, fines and fees that

are i mposed after each separate
convi ction.

The | ate Senator G aves, sponsor of
the Drug-Free School Bill, stated that

with this statute,
to drug dealers:

"W're going to say
"Stay away from our

kids, stay away from our schools.'"
State v. CGonzalez, 123 N J. 462, 470,
588 A 2d 816 (1991) (O Hern, J.,
di ssenting). By assuming that the
Legi slature intended inposition of no
greater penalty for a heroin sale in a
school yard than for a heroin sale
anywhere else, the najority elimnates
that all-inportant nessage. [***28]
The mpjority's result contravenes

Section 7, its legislative history,
and sinple comon sense and | ogic.
The Legislature never intended the
convoluted result reached by the

Court. No constitutional
requires such an
| egi sl ative purpose.

principle
i nver si on of

I

Fundanental principles of statutory
construction require t hat in
interpreting any statute, courts
initially consider its plain |anguage.

Ki mel man v. Henkels & MCoy, Inc.,
108 N.J. 123, 128, 527 A 2d 1368
(1987). The non-nerger |anguage of

Section 7 could not be clearer:

Notwi t hstanding the
provisions of NJ.S 2C 1-8
or any other provisions of
law, a conviction arising
under this section shall not
merge with a conviction for
a violation of ooox
N.J.S A 2C35-5 * * * or
N.J.S A 2C35-6. [NJ.S A
2C: 35-7 (enphasi s added).]

[*58] "No nerger" means "no nerger."
A section 7 conviction is not to nerge
with any Section 5 convi ction.
[***29] Wor ds sel ected by t he
Legislature are deened to have been
chosen for a reason, Gabin v. Skyline
Cabana dub, 54 N.J. 550, 555, 258
A.2d 6 (1969), and such |anguage is to
be given its ordinary meaning, Town of
Morristown v. Wnan's Cub, 124 N.J.
605, 610, 592 A 2d 216 (1991). The
majority's cranped and one-di nmensi onal

construction of "with" violates those
basi c tenets of statutory
construction. [**1157] As Judge
Stern stated in State v. G aham 245

N. J. Super. 257,

(App. Div.1991):

The Legi sl ature's express

statement that an offense

under N.J.S. A 2C 35-7 shall

not nmerge ‘'with' seenms to
clearly prohibit exactly

261-62, 584 A 2d 878
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what [the mmjority] suggests enacting Section 7 t he
it permtted. N.J.S A Legi sl ature created a new third-degree
2C: 35-7 does not perm t crime to deal with persons who
nerger  of of fenses under distribute, dispense, or possess wth
N J. S A 2C: 35-5 into intent to distribute a controlled
N.J.S.A 2C35-7, or vice dangerous substance within 1,000 feet
versa, provided that the of a school or a school bus. The
ineligibility term survives. [*59] Legi sl ature specifically
It plainly prohibits the det er mi ned t hat puni shnent for
nerger of each 'with' the violation of Section 7 would
other. [The] conclusion [of
the mgjority] woul d  have not merge for sentencing
support if the Legislature pur poses with puni shrent
in NJ.S.A 2C 35-7 [***30] i nposed for the underlying
pernmitted the nerger of one viol ation of N J. S A
of fense "into" the other, or 2C. 35-5a, since this section
didn't bar their nerger, so responds to a separate and
long as the ineligibility di stinct danger apart from
term survi ved. The drug distribution generally,
Legi slature certainly knew that is, the distribution of
how to provide for t he drugs within a designated
survival of the mandatory school safety zone
ineligibility term wthout [OFficial Commentary to the
prohi biting merger when, for Conpr ehensi ve Dr ug Ref or m
exampl e, it enacted the Act, L. 1987, C. 106
Graves Act , N.J.S A (Official Comrentary).]
2C. 43- 6c, whi ch requires
i mposition of a nandatory The clear | egi sl ative i ntent is
ineligibility term but does recogni zed by a | eadi ng comment at or
not pr ohi bi t nmer ger of Not wi t hst andi ng that the
G aves Act and ot her section refers to violations
of f enses. [(Citations of anot her section
omitted).] (2C:35-5), it is clear that
it is not nmeant to be a
speci al sentencing provision
The | egi sl ative hi story al so like 2C 43-6¢c, the Graves
supports the conclusion that t he Act, which it resenbles, but
Legi sl ature i nt ended to Create is meant to defi ne a
separate of f enses and separate separate offense. * * * The
puni shrent s under Section 5 and speci al provisions [***32]
Section 7. For exanpl e, the two on nerger and the special
sections were introduced separately in defenses would require that
t he Legi sl ature. Secti on 7 was concl usi on even Wi t hout
i ntroduced by Senator Gaves and was a r ecour se to | egi sl ative
bill unto itself. L.1987, «c¢. 101. hi story. Thus, what is
Section 5 was i ntroduced by created is a separate crine
Assenbly-nman Kern as part of the of the third degree with its
Conpr ehensive Drug Reform Act of 1986. own provisions related to

Both bills evolved from a proposal by

CGovernor Kean entitled Blueprint for a
Drug- Free New Jersey, publ i shed
Cct ober 1986. For a conplete history
of the enactnment of both bills see
[***31] Gonzal ez, supra, 123 N.J. at

467, 588 A. 2d 816.

nost
required

sent enci ng, t he
i mportant being a
nm ni mum sentence. [John M
Cannel, New Jersey Crimna
Code Annotated Commrent 2 to
N.J.S A 2C.35-7 at 555
(1991) (Cannel).]
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issues." State v. Cole, 120 N J. 321,
o o 327, 576 A . 2d 864 (1990); [ ***34]
Simlarly, on si gni ng the State v. Currie, 41 N J. 531, 539, 197
school -zone bill, Governor Kean stated A 2d 678 (1964). Instead, we follow a
that "[t]his new |aw and its mandatory balancing test in which we consider

sentence provision is
apart from any other
m ght be inposed by
other drug violations."
Ofice of the Governor
1987) (enmphasis added). In describing
the new legislation former Attorney
CGeneral Cary Edwards also stated that
"[iJt's now a separate crine in New
Jersey to sell drugs in a school
building or on school property.”
Gonzal ez, supra, 123 N J. at 470, 588
A. 2d 816.

separate and
penalty which
the Court for
News Rel ease,

(April 15,

Because of the Legislature's clear
intent to «create separate offenses
with separate punishnments, there is no
vi ol ation of the Doubl e- Jeopar dy

clause of the Fifth Anendnent to the
f eder al Constitution. It is
undi sputed [***33] that where the
Legislature "intended * * * to inpose
mul tiple puni shrent s, [**1158]

i mposition of such sentences does not
violate the constitution.” Mssouri V.
Hunter, 459 U S. 359, 103 S.Ct. 673,
74 L.Ed.2d 535 (1983). Sinilarly,
because of the Legislature's clear
intent, we need not [ *60] exam ne
t he second prong of f eder al
doubl e-j eopardy analysis established
in Blockburger v. United States, 284
Uus 299, 304, 52 s .. 180, 182, 76
L. Ed. 306, 309 (1932). I not e,
however, that Bl ockburger does not
call for nerging the crine with nore
elements (Section 7) into the crine
with fewer elenents (Section 5), which
is the result of today's holding. No
federal constitutional case has ever
required the nerger of a crime wth
the greater elenents into the crine
with the | esser elenents.

Nor has any violation of the New
Jersey Constitution taken place. This
Court has "eschewed technisns and

inflexibility when resolving nerger

the followi ng six factors:

1. whether the |legislature
intended to create separate
of f enses;

2. whet her the statutes
protect different interests;

3. whet her mer ger woul d
frustrate t he Code' s
sent enci ng scheneg;

4. whet her the of fenses
woul d merge under the Code's
merger provision (N J.S A
2C. 1-8);

5. whet her the specific

proofs offered to prove the
of fenses would be the sane;
and

6. the consequences of the
defendant's
transgression(s).

68 N.J.
A 2d 841

[State v.
69, 81-82,
(1975).]

Davi s,
342

turns on its
exanpl e, on

Each case, of course,
specific facts. For
several occasions we have rejected
clainms that Davis requires nerger of
two or nore offenses. See, e.g.,
Cole, supra, 120 N J. 321, 576 A 2d
864 (robbery, aggravated assault, and
ki dnappi ng do not nmer ge with
aggravated sexual assault); [ ***35]
State v. Mller, 108 NJ. 112, 527
A .2d 1362 (1987) (child endangernent
does not merge with aggravated sexual
assault); State v. Truglia, 97 N.J.
513, 480 A.2d 912 (1984) (aggravated
assault does not merge with possession
of handgun for purpose of wusing it
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unlawful ly); Davis, supra, 68 N J. 69

342 A 2d 841 (possession of illega
drugs does not nerge with distribution

of illegal drugs). In other cases,
however, we have held that Davis
required nerger of two convictions.
See, e.g., State v. Mrault, 92 N.J.
492, 457 A.2d 455 (1983) (aggravated
assaul t [ *61] on police officer
nerges wth first degree robbery);
State v. Best, 70 N.J. 56, 356 A 2d
385 (1976) (possession of dangerous

knife nmerges with robbery while arned
wi t h dangerous knife).

Applying the Davis factors to the
pr esent case di scl oses t hat t he
no-nmerger |language of the statute
shoul d prevail . The | egi slature
clearly intended to create separate
of fenses and separate puni shnents.

The legislative history denonstrates

t hat the school-zone statute was
desi gned to pr ot ect di fferent
interests [ ***36] from t hose
pr ot ect ed by Secti on 5. The
Conment ary acconpanyi ng t he

school -zone provision states that the
statute "responds to a separate and
di stinct danger apart from drug
distribution generally, that is, the
di stribution of drugs within a
designated safety zone." See Cannel
supra, at 554.

Al though it preserves the mandatory
term the Court's opinion clearly
frustrates the Legislature' s attenpt
to create Sseparate convi cti ons,
separate penalties, separate fines
and separate fees under the two
secti ons. The Legi sl ature

specifically provided

for greatly enhanced
econoni ¢ sanctions designed
to take the profit out of
drug trafficking. The bil

not only establishes greater
ordinary fines for nobst drug
of f enses, but further
permits the court to inpose
cash fines based on three,
and in sone cases, five
times the street value of

*60; 601 A 2d 1149,
LEXIS 5,
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t he controll ed
subst ance i nvol ved.

danger ous

In addition, the bil
provides for a mandatory
Drug Enforcenment and Demand

Reducti on Penalty to be
assessed agai nst each person
convi ct ed, adj udi cat ed
del i nquent or pl aced in
supervi sory tr eat nent
[**1159] for a drug or drug
par aphernal i a vi ol ati on.

This mandatory penalty is
based on the degree of the
[ ***37] of fense and ranges
from $500. 00 for a
di sorderly persons offense
to $3,000.00 for a first
degree crine.

In addition to the fines,
any person convicted of or
adj udi cated delinquent for a

drug of f ense will be
assessed a crimna
| aborat ory anal ysi s fee.
This fee wll be wused to
fund forensic I|aboratories
and to reinburse the State
or county for the cost of
testing suspect ed dr ugs.

Al'l noneys collected from a
defendant are to be applied
first to the Violent Crines
Conpensation Board penalty,

t hen to any forensic
| aboratory fee and then to
the Drug Enforcenent and
Dermand Reducti on Fund.
[Statenment of the Assenbly
Judi ci ary Conmittee,
Decenber 18, 1986, at 4.]

The Court ignores entirely the
monetary penalties, fines, and fees.
Al though there may be nany instances

in which those are not realistically

collectible, that is a matter of
| egislative [*62] j udgment . There
were 3,496 persons sentenced for
school -zone violations during 1990

Even assuning that half of those would
have been able to pay only the $1000
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DEDR penal ty, there woul d be interests protected by the statute
approxi mately $1, 750, 000 avai |l abl e viol ated. " (enphasis added).
either for drug-rehabilitation therapy
or for lawenforcement purposes. | The offenses here are clearly
cannot believe that the [***38] different: one is ained at drug
Legislature would have intended to distribution and the ot her at
forego those separate penalties, prohibiting the sale of drugs on or
together with the other fines and fees near school property. Mreover, the
for the separate injuries to the consequences of the crinminal statutes
public, nanely, the sale of drugs on transgressed clearly are not the sane.
school property. Merger would not adequately redress
the injury suffered by society because
Nor does N J.S.A 2C:1-8 compel a of the sale of drugs in the school
nmerger of Section 7 into Section 5. envi ronnent .
Here, the proof required to establish
the greater Section 5 offense will not [*63] The Court overlooks the
establish every elenent of the lesser fact that the no-nerger provision also

Section 7 offense. Specifically, it

will not establish that the drug sale
took place within 1,000 feet of a
school. Therefore, Section 7, as the
| esser offense, cannot be nmerged into
the greater Section 5 offense, because
al | the statutory elenents of a
Section 7 offense are not al so
el ements of a Section 5 offense
A lesser offense is

necessarily included in a

char ge of t he greater

of f ense i f t he pr oof

necessary to establish the

greater offense will of

necessity establish every

el emrent of t he | esser

of f ense. Under this

approach, a lesser included

offense is included in a

greater if all the statutory

elements of the |esser are

al so el ement s of t he

greater. [ [***39] Col e,

supra, 120 N.J. at 328, 576

A 2d 864 (citations

omtted).]

In State v. Mller, 108 NJ. 112,
118, 527 A 2d 1362  (1987), we
enphasi zed t hat "mer ger nmay be
i mproper even where a single course of
conduct constitutes a violation of two
di f ferent crimnal st at ut es. The
factor critical to the nerger decision

in this case stens fromthe different

preserves the
The nunber of

underlying conviction.
convictions does nake a

difference wth respect to later
convi cti ons. The Court's
interpretation implies t hat t he

Legi sl ature accepted preservation of
the underlying convictions nerely as a

necessary incident to preservation of
the mandatory [***40] sentence. The
Graves Act belies that interpretation.

The Graves Act inposes a mandatory
sentence on defendants who conmt
certain offenses with a firearm See

N.J.S. A 2C 43-6¢c. Thus, that statute
makes clear that the Legislature knew
how to inpose nandatory sentences
wi t hout requiring t wo crim nal

convictions. If the Legislature chose
to inmpose a mandatory sentence on
those who conmt a Section 5 offense
within a school =zone, it would have
witten the school-zone statute as a

sentencing provision in a manner
simlar to the Gaves Act. This is
especially true in light of the fact
that Senator Gaves was also the
primary sponsor of Section 7. The
Legi sl ature, however, because of its
deep concern that drugs not be
di stributed within 1, 000 f eet
[**1160] of a school zone, instead
chose to use a no-nerger provision,
t hus preserving t wo separate
convi cti ons, t wo separate DEDR
penalties, two separate fines, and two
separate CLA fees, as well as the

mandat ory sent ence.
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The Court's result is also illogical. majority recognizes, "[o]ln its face,
The Court concludes that there is a that provision prohibits merger of a
nerger of all Section 5 convictions, school -zone conviction with any other
including those of the first-and violation of Section 5." Ante at 49,
second- degr ee, into school - zone 601 A 2d at 1152. The Court may not
convi cti ons, [***41] whil e think that two convictions with the
preserving the nmandatory sentencing additional penalties, fines, and fees,

i nposed under the purportedly "merged”
Section 7. Absent any indication in
the statutes or their history that the
Legi sl ature envisioned such a unique

sentencing schenme, that it intended
such an illogical result is difficult
to believe. If the Legislature had

intended such a result, it would have

said so explicitly, as it did in the
Graves Act.

11

The key factor in whether separate

convi ctions nerge has always been the
intent of the Legislature to protect
different [*64] interests. As the

are inportant so long as there is an
enhanced sentence, but the Legislature
certainly did. Although the Court may
not I|like the way the Legislature
achieved its purpose, there can be no
doubt about what the Legislature
i nt ended.

No federal or state constitutional
principles prohibit the application of

Section 7, the Legislature's no-nerger
provi si on. I would reverse [***42]
t he j udgnent of t he Appel | ate
Di vi si on.



