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This appeal concernsthe admissibility at trial of out-of-court statements regarding allegations of sexual
abuse. In thiscase, which isthe criminal prosecution of aman, D.G., for the sexual assault of his stepdaughter,
eight-year-old “Michelle,” the specific issue is whether under the “tender years’ exception to the hearsay rule,
N.JR.E. 803 (c) (27), the testimony of arelative regarding the child' s out-of-court statements about the sexual assault
and avideotaped police interview of the child that contained a seven-minute gap are admissible.

The possihility of the sexual abuse of Michelle cameto light in early 1993, when arelative of Michelle,
known as Aunt Sandy, found Michelle engaging in sex play with Aunt Sandy’ s two young daughters. Aunt Sandy
confronted the girls angrily and then questioned Michelle about why she had acted that way and where she had
learned that behavior. Afterinitially blaming the conduct on the younger girls, Michelle told Aunt Sandy that
“Daddy David,” as she called her stepfather, had stuck his“thing” in her and then had “ peed” on the bed and
wiped it up with atowel. She described the event as having occurred three weeks earlier when she had accompanied
D.G. on an errand and had been alone with him in the family’s new home.

On the basis of Michelle’s statement to Aunt Sandy, which was repeated to Michelle’ s mother and reported
tothe police, D.G. was criminally charged. During the police investigation, Detective Hayes, afemale detective from
the Child Abuse Unit of the prosecutor’ s office, interviewed Michelle. Aunt Sandy initially waited in the hall while
Hayes spoke with Michelle. Theinterview was videotaped, and at the outset Michelle, who told Hayes Aunt Sandy
had promised her asurpriseif shetold the truth, said little, reporting only that D.G. had touched her “boobies.”
Hayes unsuccessfully tried to get her say more and sensed the child was scared and was holding back.

Hayes interrupted the interview and the videotape while she took Michelle, whose nose had begun to
bleed, to the bathroom. Hayes spoke privately to Aunt Sandy and asked her to reassure the child about speaking to
her. Aunt Sandy held Michelle on her lap and reassured her that she should tell Hayes the truth. Seven minutes
later the interview proceeded and Michelle told Hayes that D.G. had put his “penis” into her “vagina.”

Prior totrial, Michelle’s mother beat her to get her to recant her allegations against D.G. Michelle was sent
to live with a series of relatives, including her natural father. When she returned from living with him, she accused
him of sexual assault also and described the assault in detail almost identical to her allegations against D.G. She
recanted her allegations against D.G. numerous times over the next six months, but also recanted her recantation,
saying she had taken back her claimsto please her mother and that her mother had told her to lie.

After apretrial hearing, thetrial court ruled that the videotape of the interview of Michelle could be used
by the prosecution at trial, finding after watching the tape and hearing testimony by Detective Hayes about the
making of the tape, that Michell€’ s statements on the tape were sufficiently trustworthy to be admitted as evidence
under the tender years exception to the hearsay rule. The tape was played for the jury, and Michelle, D.G., Aunt
Sandy, Michelle’ s mother, and various expert witnesses testified. Aunt Sandy, over defense objection, testified to
what Michelle had said to her when shefirst related D.G.’ s abuse of her. Michelle’' stestimony at trial differed from
her earlier statementsto the police and social service personnel and she vacillated so much in her testimony that the
prosecutor sought to attack her credibility. D.G. denied any sexual contact with Michelle.
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The jury was unable to reach a verdict on the charge of aggravated sexual assault, but convicted D.G. of the
lesser-included offense of second-degree sexual assault and second-degree endangering the welfare of achild. D.G.
was sentenced to a presumptive prison term of seven years and he appeal ed to the Appellate Division.

The Appellate Division affirmed the conviction. The court concluded the seven-minute gap in the
videotape did not render it inadmissible and with regard to Aunt Sandy’ s testimony about Michelle’s statements to
her, the court concluded they were admissible under the tender years exception and that thetrial court’sfailure to
conduct the hearing required before afinding of admissibility was harmless error.

The Supreme Court granted D.G.’ s petition for certification.

HELD: Out-of-court statements regarding sexual assault cannot be admitted as evidence at trial under the tender
years exception to the hearsay rule without a hearing on notice to defendant to determine the probable
trustworthiness of the statements. The portion of the videotaped interview that followed an interruption in the
interview is not sufficiently reliable to be admitted as evidence.

1. For acriminal defendant’s constitutional right to confront witnesses against him to be satisfied when hearsay
evidence such as Aunt Sandy’ s testimony regarding Michelle’s statements to her isto be admitted, a court must find
based on time, content and circumstances of the statement that there is a probability the statement is trustworthy.
Corroborating evidenceis not to be used to support afinding of trustworthiness. In thiscase, in which the court did
not hold the hearing required by N.JR.E. 803 (c) (27) and in which Michelle made frequent recantations and nearly
identical allegations against her father, a court could have found the requisite trustworthiness lacking. Because
there was no hearing, the Court cannot determine whether thetrial court properly did not consider corroborating
evidence and does not agree with the Appellate Division that the failure to hold a hearing was harmless error. A
hearing must be held. (pp. 14-20)

2. In considering the admission of a number of repetitive corroborative statements, atrial court should bear in mind
itsright to exclude evidence that it finds has aprejudicial effect substantially greater than its probative value. Here,
the several statements admitted under the tender years exception that corroborated Michelle' s charges against D.G.
may have tipped the balance. Moreover, a defendant must be given proper and timely notice of the hearing.
Because the Court is remanding this matter for a hearing, it need not determine whether the failure to give notice was
reversible error. (pp. 21-23)

3. Because of the seven-minute gap in the videotape, Aunt Sandy’ s involvement, and the unrecorded conversation
of Michelle with Detective Hayes, the portion of the videotaped interview after the interruption was not sufficiently
reliable to have been admitted into evidence under N.JR.E. 803 (c) (27). (pp. 23-30)

The judgment of the Appellate Division isREVERSED and the matter iSREMANDED for anew trial.

CHIEF JUSTICE PORITZ and JUSTICESHANDLER, POLLOCK, O'HERN, STEIN, and COLEMAN join
in JUSTICE GARIBALDI’sopinion.
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In this appeal we again confront the critical and
continually recurring problemof the admssibility of a
child' s extrajudicial statements regarding all egations of
sexual abuse. Specifically, we nmust determ ne whether under
the tender years exception to the hearsay rule, N.J.R E.
803(c)(27), the testinony of a relative regarding the child' s
extrajudicial statenments about the sexual assault and a
vi deot aped police interview of the child that contained a
seven mnute gap in the taping are adm ssible.?

l.

Defendant's alleged victimwas Mchelle,? his eight year

ol d step-daughter. Mchelle’'s nother marri ed defendant in

1989, when Mchelle was four and a half years old. Together,

! When the Rul es of Evidence were revised in 1993, the Suprene
Court Commttee on the Rules of Evidence ("Evidence Commttee")
initially recomended that Rule 63(33) be deleted. 1998 Report at
15-16. \When nenbers of the | aw enforcenent community
obj ected, however, the Evidence Commttee recommended that
Rul e 63(33) be retained and re-enacted as N.J.R E. 803(c)(27)
and that the | aw enforcenent community be given "an adequate
opportunity” to "air" its concerns. 1d. at 15. The Evidence
Committee in its 1998 Report again recommended that N.J.R E.
803(c)(27) be deleted and proposed that new rules N.J. R E.
804(a)(5) and 804(b)(8) be adopted in lieu thereof. 1d. at
15-16. The Court approved the Evidence Committee's
recommendation. However, the recomendati on has not been
adopted by Joint Resolution of the Legislature and signed by
t he Governor pursuant to N.J.S. A 2A:84A-38. Accordingly,
this case is governed by N.J.R E. 803(c)(27).
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her nmot her and defendant had two nore children. |In January
1993, Mchelle, her nother and her siblings noved from
Virginia to New Jersey. They stayed with Mchelle' s great-
grandnot her until their new hone in Lower Township, New Jersey
was ready. On Martin Luther King weekend, defendant, an
enlisted man in the Navy stationed in Virginia, obtained a
weekend pass and canme to New Jersey to visit his famly.
During his visit, he asked Mchelle to pick up pizzas for
dinner with him On the way to get the pizza, they stopped at
the famly's new honme so defendant could search anong sone
boxes. Mchelle played with some Matchbox cars in the living
room whi | e def endant | ooked through the boxes. Mchelle
stated that defendant called her into the master bedroom and
told her to lie down on a mattress. He |aid down next to her
and proceeded to place his hands under her shirt. Defendant
touched and squeezed her breasts, fondl ed her vagina, and

ki ssed her on the nouth. He then pulled off her shirt and
pants, renoved his own pants and clinmbed on top of her
Mchelle testified that defendant put his "dinky" into her and
then that he cleaned up the “wet stuff” on the bed with a
towel. He then told her to clean herself up and get dressed.
The pair proceeded to the pizza place and then returned to the

gr eat - gr andnot her's house.



Approxi mately three weeks later, on February 6, 1993,

M chell e was playing in a bedroomw th the younger daughters
of her nmother’s cousin, Sandra Jones.® Mchelle refers to
Sandra Jones as Aunt Sandy. Aunt Sandy entered the room and
found M chelle lying on the bed between her two younger
daughters, ages five and three. The two young girls had their
pants down to their knees and one of them had her hand down

M chelle's pants. Aunt Sandy testified that she "freaked out”
when she saw the girls and called them "nanes." She ordered
Mchelle to sit in the living roomand told her that she was
very upset with her. Mchelle testified that she "got in
trouble” after her aunt canme into the room Aunt Sandy
testified that Mchelle did not cry but seenmed scared. Aunt
Sandy took her daughters to the bathroom washed them and
attempted to "deprogram’ them The older girl told her nother
that Mchelle wanted her to "lick her pee pee.”

Forty-five mnutes later, Aunt Sandy returned to the
l'iving room and questioned M chell e about the incident. Aunt
Sandy testified that she had cal mred down by then, but Mchelle
seenmed nervous. Aunt Sandy asked M chell e what had made her
act that way and where she had learned it. At first, Mchelle

bl amed t he behavi or on Aunt Sandy's daughters. However, after

3 This is a pseudonym



nore questioning, she reveal ed that "Daddy David" did those
things to her. Mchelle testified on direct exam nation that
Aunt Sandy asked her, "What made you do this? Did anybody
ever do anything like this to you to make you do this?" She
then told Aunt Sandy about the events that occurred in January
at her famly's new hone. She told her Aunt that "Daddy
Davi d" stuck his "thing" in her and then “peed” on the bed,
wiping it up with a towel. Mchelle begged her Aunt not to
tell her nother.

Aunt Sandy i nmedi ately called one of Mchelle's aunts and
M chell e repeated the allegation to her. Mchelle’s nother
was cal led and Aunt Sandy told her what M chelle had said.
They called the police and defendant was charged with
commtting an act of sexual penetration on a child under the
age of thirteen and with debauching the norals of a child for
whom he had a | egal duty of care.

On February 10, 1993, Detective Marie Hayes, a female
detective fromthe Child Abuse Unit of the Cape May County
Prosecutor's office conducted a vi deot aped interview of
M chelle. Aunt Sandy acconpanied Mchelle to the interview
and waited in the hall while Mchell e and Hayes spoke.

M chell e nmentioned to Hayes that Aunt Sandy prom sed her a

surprise if she told the truth. Initially, however, Mchelle



said very little. She said only that defendant had touched
her "boobies.” The detective persistently tried to get

M chelle to say nore; Mchelle would not. The detective
sensed that M chelle was scared and was hol di ng back. She

st opped the interview when Mchelle’'s nose began to bl eed and
Hayes brought Mchelle to the bathroom The detective then
spoke separately with Aunt Sandy and asked her to reassure

M chel |l e about talking to her. Aunt Sandy then placed

M chell e on her |ap and reassured her that she should tell the
detective the truth. Hayes testified that she was present
during the entire exchange. After seven nminutes, Mchelle and
Hayes returned to the interview roomand resunmed taping the
interview. Mchelle proceeded to allege that defendant had
put his "penis" into her "vagina."

Si x days later, Mchelle was exam ned by Dr. Finkel, a
pedi atrician specializing in cases of sexual abuse, to
determine if there were any physical and/or psychol ogi cal
"residual effects"” of the alleged sexual attack. After
receiving a nedical history from M chelle's nother and
background i nformation from a caseworker, Dr. Finkel
interviewed M chell e alone. Under questioning about whether
def endant had touched her, Mchelle said that defendant rubbed

his penis on her "private." Using an anatom cal npodel with



genitalia, Mchelle denmonstrated what Dr. Finkel interpreted
as vulvar coitus. The physical exam nation disclosed no
injury or "residual effect” to the genitalia. According to
Dr. Finkel, however, that result is not unusual because even
in rape cases where extreme force is used, resultant injuries
can be undetectable a week later. Based on Mchelle's oral
description of the events and her behavior with anatom cally
correct dolls, Dr. Finkel found that there was a high

l'i kel i hood that sexual abuse had occurred.

Prior to the trial, Mchelle's nother beat her in an
attempt to get her to recant her allegations. Mchelle was
sent to live briefly with her grandfather and then with
anot her aunt. Eventually, she was sent to live out-of-state
with her biological father. Wen she returned to New Jersey,
she accused hi mof sexual assault as well. That account was
so simlar to the charge agai nst defendant that they both
included the detail of the perpetrator using a towel to w pe
hi msel f and the bed after ejaculation. Charges were never
pressed agai nst Mchelle’'s biological father. At the tine of
defendant's trial, Mchelle was living in a foster hone.

On Septenber 16, 1994, Dr. Finkel exam ned M chelle
again, this time with regard to her clains against her

bi ol ogi cal father. Mchelle alleged three separate incidents



i nvol ving her biological father and recanted her ori ginal

al | egati ons concerni ng defendant. Over the course of the next
six months, Mchelle also told Aunt Sandy, a worker at the

Di vision of Youth and Fam |y Services, an investigator from
the Public Defender's office, the prosecutor, and Detective
Hayes that she had been |ying when she said that defendant had
sexual |y abused her. Mchelle, at various tinmes during this
period, also recanted her recantation. She clainmed that when
she deni ed that defendant sexually abused her she was only
trying to make her nother happy.

On Decenber 6, 1993, at his attorney's urging, defendant
entered a plea of guilty to aggravated sexual contact, in
exchange for the prosecutor's recommendati on of a sentence of
364 days in county jail. However, at defendant's sentencing,
he so persistently maintained his innocence that the trial
court refused to accept the plea agreenent. The case was set
for trial. On April 20, 1995, Mchelle met with the
prosecut or and Detective Hayes. She initially told themthat
def endant did not abuse her and then, upon further
gquestioning, told themthat her nother had told her to lie and
deny the abuse. Mchelle's nmother was charged wi th hindering
the prosecution and w tness tanpering. A pre-trial hearing

was held pursuant to NN.J.R E. 104(a). Relying on N.J.R E.



803(c)(27), the tender years exception, the prosecution sought
the adm ssion of Hayes' videotaped interview of Mchelle.

Def endant argued that the videotape was untrustworthy because
of the seven m nute gap and Aunt Sandy's intervention. After
view ng the videotape and |listening to Detective Hayes explain
the circunstances surroundi ng the creation of the video, the
trial court deenmed Mchelle's statenents on the tape to be
sufficiently trustworthy to warrant adm ssion of the

vi deot ape.

The trial began on May 1, 1995. On May 3, 1995,

M chel l €' s nother served defendant with divorce papers. Also
on that date the prosecutor dism ssed with prejudice the
charges agai nst M chelle's nother.

M chelle was the first witness at trial. Her testinony,
according to the trial court, was "painful to watch." She had
"a | ot of trouble focusing on questions” and there were one to
two m nute pauses between answers. She seened to be under
such a "trenendous ampunt of stress" and to be so
"disoriented,"” that the trial court inquired if there were
anyone "attending to her enotional state.”

Her trial testinony also differed in detail from her
prior statements to the police and social service personnel

Thus, for exanple, while she initially told authorities that



def endant threw her on the bed and nerely unzi pped his pants,
she testified that he asked her to lie down on the bed and
took his pants off. Simlarly, she initially said she touched
his penis, but then denied this at trial. She vacillated so
many tinmes at trial that the prosecutor was inpelled to
i mpeach her. For exanple, when Mchelle repeatedly stated at
trial that she had not heard defendant's voice on a speaker
phone trying to persuade her nother that he was innocent, the
prosecution played an audio tape where M chelle could be heard
telling Hayes that her nother would put the speaker phone on
so that Mchell e could hear defendant argue his version of
events.

M chelle's nother testified for the prosecution. She
testified that defendant "was a fanatic" about toweling
hi msel f off "after intercourse even after ejaculating inside"
her. She denied ever telling Mchelle that she did not
bel i eve her accusations agai nst defendant and denied telling
Mchelle to |ie about what happened. However, after being
i npeached by the prosecution, she admtted "slapping" Mchelle
and telling her that she did not believe the assault ever
happened. Finally, despite the fact that she had told defense
investigators that Mchelle had "a problemw th |ying" and was

“"telling so many stories and so many lies, she's getting
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caught up in her lies,"” the mother testified that Mchelle
“"tell[s] the truth."

Aunt Sandy also testified. Pursuant to the fresh
conpl ai nt exception to the hearsay rule, she was all owed, over
t he defense's objection, to testify to what Mchell e had said
to her on February 6, 1993. Aunt Sandy testified that
M chel | e sai d defendant "stuck his thing" in her.
Corroborating Mchelle's trial testinmony, Aunt Sandy testified
that Mchelle told her that defendant put her on the bed and
started playing with her. Wen defendant was "done," he "peed
on the bed and wiped it up with a towel." Aunt Sandy al so
testified that Mchell e begged her not to tell Mchelle's
not her because the nother would "beat"” her. Aunt Sandy
testified that Mchelle said she recanted so that she would
not be beaten by her nother.

Testifying as an expert on child sexual abuse

accommodati on syndronme ("CSAAS"), Dr. Julie Ann Lippnan

observed that sexually abused children often conme to believe

t hat the non-offending parent, i.e., the one who did not
sexual |y abuse them w Il not believe them Sexually abused
children are also likely to recant. |If a child discloses her

abuse and her parents get angry at her, then it is "absolutely
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reasonabl e" that the child would just say never mnd, it
didn't happen.'”

The vi deot ape was played for the jury. Detective Hayes
testified to and was cross-exam ned concerning the irregul ar
ci rcunmst ances surrounding the creation of the videotape. She
stated that during the interview Mchelle's face would "becone
li ke a blank stare, alnpst as if a person who has been
frightened would just stare at you."

Mary Dunn, a D.Y.F.S. investigator, was called as a
defense witness. She recalled that she interviewed M chelle
on August 5, 1994, about allegations of sexual abuse invol ving
her natural father. When asked about sexual abuse by
def endant, M chelle said that he did not nolest her. She had
made the all egati on because she did not want her nother to
remain married to defendant.

In his testinony, defendant explained that he married
M chelle's nother in 1989. They had two children and
M chelle's nmother had two children, including Mchelle, froma
prior marriage. Although his relationship with Mchelle was
"pretty good,"” the marital relationship was "not very good,"
with frequent fights and separations. Wiile on |eave fromthe
Navy for a holiday weekend in January 1993, defendant took

M chelle to pick up pizza and stopped at the famly's future

12



home on the way. Defendant searched boxes there for wire for
a car radio and Mchelle played with toy cars. After picking
up pizzas, they rejoined the rest of the famly in |ess than

an hour. He denied that any sexual contact occurred.

The trial court charged the jury on prior inconsistent
statenments and on the child sexual abuse accommmodati on
syndrone. After nine hours of deliberation, the jury was
hopel essly deadl ocked on the aggravated sexual assault charge.
It did, however, convict defendant of the |esser-included
of fense of second-degree sexual assault (N.J.S.A 2C: 14-2b)
and second-degree endangering the welfare of a child (N.J.S. A
2C:. 24-4a). Defendant filed a notion to set aside the verdict
and grant defendant a new trial. That notion was deni ed and
def endant was sentenced to a presunptive term of seven years.
He appeal ed to the Appellate Division.

The Appell ate Division concluded that Mchelle's
statenments to her Aunt Sandy were adm ssible at trial.
However, the Appellate Division explained that the testinony
was i nadm ssabl e under both the fresh conplaint exception and
the excited utterance exception to the hearsay rule. Rather,
the Appellate Division asserted that the child s out-of-court
al l egati ons regradi ng sexual abuse were adm ssi bl e under the

tender years exception to the hearsay rule, NNJ.R E
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803(c)(27). The tender years exception requires that the court
conduct a hearing and find that "on the basis of the tine,
content, and circunstance of the statement there is a
probability that the statenent is trustworthy.” N.J.R E.
803(c)(27). The Appellate Division concluded that "[i]f the
issue of the adm ssibility of Sandra’s testinony under the
tender years exception had been presented to the court before
trial, the testinmny would very likely have been held to
conply with that rule [and that] any error in the adm ssion of
Sandra’s testinony was harm ess beyond a reasonabl e doubt."
Furthernmore, the Appellate Division held that the seven m nute
gap in the videotaped interview did not render the tape
i nadm ssible. The reason for the seven-m nute gap was
presented to the jury by direct and cross-exam nation thereby
relieving it of any prejudicial effect.

In his petition for certification, defendant alleges that
M chell e's out-of-court statements to Aunt Sandy and to
Detective Hayes were not sufficiently trustworthy to be
adm tted under the tender years exception, N.J.R E.
803(c)(27). He also alleges that the inproper adm ssion of
M chell e's unreliable out-of-court statements given in
response to coercive and suggestive questioning denied himthe

right to confront witnesses and the right to due process of

14



law and a fair trial in violation of U.S. Const. Anend. VI and

Xl'V, section 1, and N.J. Const., art. I, § 10. Specifically,

def endant clains that Aunt Sandy forced a statenent from

M chell e after keeping her isolated for forty-five m nutes,
scream ng at her, and then interrogating her. He contends
that the error in admtting that testinony is conpounded by
the fact that the trial court did not give the jury an
instruction concerning the limted uses to which such
testimony could be put. Moreover, if, as the Appellate
Division clainms, the testinony was adm ssi bl e under the tender
years exception to the hearsay rul e, defendant was still
prejudi ced by the fact that he was not given the advance
notice required by NNJ.R E. 803(c)(27) and therefore was not
prepared to rebut the testinmony. Finally, defendant all eges
that the videotape was unreliable because it contained a seven
m nute gap wherein Aunt Sandy was allowed to speak with and
thus influence Mchelle. |[In defendant's supplenental brief,
he all eges that Hayes' inproper and coercive interview

t echni ques al so rendered the videotape unreliable. W granted

def endant's petition for certification. N. J. (1998),

and now reverse and remand for a new tri al

A
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In State v. D.R, 109 N.J. 348, 363 (1988), we held that

the adoption of a tender years exception to the hearsay rule
was "necessary and appropriate in order to authorize, under
certain circunstances, the adm ssibility in a crimna
prosecution, of a child' s out-of-court statenment concerning
acts of sexual abuse." The Court recognized that while the

t ender years exception "serves legitimte and inportant |aw
enforcement interests,” it also "threatens the equally
significant interests of the defendant, who seeks to exercise
the basic rights of confrontation and cross-exam nation."” [d.
at 369. Addressing those concerns, the Court held that only
out-of -court statenments that possess "sufficient indicia of
reliability" should be admtted. |1d. at 363. Further, while
the out-of-court statenments thenselves are by definition
"insulated from cross-exam nation," a requirenment that the
child testify at trial would at |east afford the defendant a
"l'imted confrontation.”™ |1d. at 370. The Legislature and the

Governor concurred with the Court's recomendati on and, in

1989, N.J. Evid. R 63(33), a tender years exception to the

hearsay rul e was adopt ed.
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In 1993, Rule 63(33) was re-enacted as N.J.R E.
803(c)(27). N.J.R E. 803(c)(27) is virtually identical to Rule
63(33)4 and provi des:

Statenments by a child relating to a sexua
of fense. A statenment by a child under the
age of 12 relating to sexual n sconduct
commtted with or against that child is
adm ssible in a crimnal, juvenile, or

civil proceeding if a) the proponent of the
st atement makes known to the adverse party
his intention to offer the statenent and
the particulars of the statement at such
time as to provide himwith a fair
opportunity to prepare to neet it; b) the
court finds, in a hearing conducted
pursuant to Rule 104(a), that on the basis
of the tinme, content and circunstances of
the statenent there is a probability that
the statenent is trustworthy; and c) either
i) the child testifies at the proceedi ng,

or ii) the child is unavailable as a

wi tness and there is offered adm ssible

evi dence corroborating the act of sexual
abuse; provided that no child whose
statement is to be offered in evidence
pursuant to this rule shall be disqualified
to be a witness in such proceedi ng by
virtue of the requirenents of Rule 601 [the
general conpetency rulej.

[N.J. R E. 803(c)(27).]

In ldaho v. Wight, 497 U.S. 805, 814, 110 S. Ct. 3139,

3146, 111 L. Ed. 2d 638, 651 (1990), the Suprene Court set

forth a general approach for determ ni ng whether "statenents

“The only material difference between the two is that NNJ. R E
803(c)(27) permts the statenments to be used in juvenile and civil
proceedi ngs as well as crimnal ones.
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adm ssi bl e under an exception to the hearsay rule al so neet
the requirenments of the Confrontation Clause.” \Were the
hearsay evidence "falls within a firmy rooted hearsay
exception,” reliability can be "inferred.” 1d. at 815, 110 S.
C. at 3146, 111 L. Ed. 2d at 652. |If hearsay evidence "does
not fall within "a firmy rooted hearsay exception' and is

t hus presunptively unreliable and i nadm ssible for
Confrontation Cl ause purposes, it may nonethel ess neet
Confrontation Clause reliability standards if it is supported

by a 'showi ng of particul arized guarantees of

trustworthiness.'" |d. at 817, 110 S. C. at 3147, 111 L. Ed.

2d at 653 (quoting Lee v. lllinois, 476 U.S. 530, 543, 90 L.

Ed 2d 514, 106 S. Ct. 2056 (1986)).

Declining to "endorse a nechanical test for determ ning
"particul ari zed guarantees of trustworthiness,'" the Court
identified a nunber of key factors that courts m ght consider:
spontaneity, consistency of repetition, lack of notive to
fabricate, the nmental state of the declarant, use of
term nol ogy unexpected of a child of simlar age,

i nterrogation, and mani pul ation by adults. 1d. at 821-22,
827, 110 S. Ct. at 3150, 3153, 111 L. Ed. 2d at 656, 659-60.

That list of factors is not exhaustive, and "courts have

consi derable | eeway in their consideration of appropriate
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factors."” |d. at 822, 110 S. C. at 3150, 111 L. Ed. 2d at
656. The factors nust, however, relate to "whether the child
decl arant was particularly likely to be telling the truth when
the statenent was made."” |[bid. The hearsay statenent mnust
possess "inherent trustworthiness"; the court may not point to
corroborating evidence in an attenpt to denonstrate the
trustwort hi ness of the hearsay statenent. [d. at 822-23, 110
S. CG. at 3152, 111 L. Ed. 2d at 657. The "presence of

corroborating evidence" nerely indicates "that any error in

admtting the statenent m ght be harm ess.” 1bid.

N.J.R E. 803(c)(27) simlarly requires that the court
"find[], in a hearing conducted pursuant to Rule 104(a), that
on the basis of the tine, content and circunstances of the
statenent there is a probability that the statenent is
trustworthy." Courts applying 803(c)(27) and its predecessor,

N.J. Evid. R 63(33), have | ooked to the trustworthiness

factors outlined in Wight when determning if a child

victinls out-of-court statenments are adni ssi bl e. See State in

Interest of S.M, 284 N.J. Super. 611, 621 (App. Div. 1995)
(uphol di ng conviction after adm ssibility of tender years
statenment was chall enged where it was "clear that the court
was fully aware of its responsibility to determ ne

trustworthiness as outlined in ldaho v. Wight"); State v.
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C.H., 264 N.J. Super. 112, 124 (App. Div.) (acknow edgi ng that
the following Wight factors are to be consi dered when
determining if an out-of-court statenment is sufficiently

trustworthy to be adm ssible under the tender years exception

to hearsay: "spontaneity and consistent repetition ... mental
state of the declarant ... use of term nology of a child of
simlar age ... [and] lack of notive to fabricate"), certif.

deni ed, 134 N.J. 479 (1993); State v. J. G, 261 N.J. Super.

409, 421 (App. Div.) (finding tender years hearsay statenent
trustworthy when it "disclosed a sexual know edge beyond the
ken of a young child" and was made "wi t hout pronpting"),

certif. denied, 133 N.J. 436 (1993); State v. Roman, 248 N.J.

Super. 144, 153 (App. Div. 1991) (noting that shoul d
prosecutor "renew his application for adm ssion of the hearsay
statenment pursuant to Evid. R 63(33), the issue of
trustworthi ness should be fully explored and deci ded" using

the Wight factors); State v. MZ., 241 N.J. Super. 444, 450

(Law Div. 1990) (noting that in order to find a statenent
"trustwort hy" under 63(33), the "court nust have sone indicia
of credibility simlar in nature to those item zed in the
ot her hearsay rul es").

Applying the Wight factors to this case, a trial court

could conclude that Mchelle's statenents to Aunt Sandy did
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not possess "particul arized guarantees of trustworthiness."”
The situation under which Mchelle disclosed the sexual abuse
was very stressful. Mchelle did not spontaneously divul ge

i nformation concerning the assault to Aunt Sandy, but rather
Aunt Sandy interrogated her after finding her performng
guestionable acts while at play. Mchelle's nental state can
best be described as agitated; Aunt Sandy was scream ng at her
and M chelle was afraid she was in trouble for what she had
done. Mchelle initially lied, saying that her cousins had
preci pitated the sexual contact. Although she eventually
named defendant as the cul pable party, there was no

consi stency of repetition; when speaking to parties other than
Aunt Sandy, Mchelle claimed that it was her real father and
not def endant who was responsi ble. Mreover, because neither
the trial court nor the appellate court made findings of fact
concerning the adm ssibility of Mchelle's statements to Aunt
Sandy under the tender years exception, it is not possible to
determ ne whether either court conplied with the Suprene
Court's adnmonition in Wight that the presence of
corroborating evidence may not be used as a basis for finding
the declarant's statenents to have been trustworthy when made.

See Wight, supra, 497 U.S. at 823, 110 S. Ct. at 3152, 111 L.

Ed. 2d at 657.
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To determne if the extrajudicial statements have the
appropriate indicia of reliability required for adm ssion, N.J.R E.
803(c)(27) requires that the trial court conduct a hearing prior to
their adm ssion. |In this case the trial court did not conduct a
N.J.R E. 104(a) hearing with respect to the adm ssion of Aunt Sandy's
testimony. The appellate court, however, concluded that "any error
in the adm ssion of Sandra's testinony was harnl ess beyond a
reasonabl e doubt."” We disagree. Where tender years testinony was
adm tted without the benefit of either a NNJ. R E. 104(a) hearing or a
statenent of findings concerning trustworthiness, the Appellate
Di vi si on has observed "[T] he vital issue of guilt was exceedingly
close and any error that could have tipped the credibility scale
woul d have to be regarded as plain error. . . . Afair trial in
child abuse cases is particularly inportant. In such sensitive
cases, we nust tread a neasured path that avoids ignoring the reality

of child abuse and avoids as well the possibility of unjust

conviction." State v. WL., 292 N.J. Super. 100, 117-18 (1996)
(internal citation and quotation omtted).

Further, not only did Mchelle testify as to the identity of
t he abuser, but Dr. Finkel, Detective Hayes and Aunt Sandy, also
naned defendant as the culprit. Additionally, the videotape was
pl ayed for the jury and, on the tape M chell e accuses defendant of

sexual abuse. The jury thus heard four tinmes not just that Mchelle
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had been abused, but that defendant was the abuser. Even if, as the
trial court averred, Aunt Sandy's testinony was nerely corroborative,
to have admtted it, could still be plain error. Gven the victims
frequent recantations, that the prosecutor herself was forced to

i npeach M chelle on the stand, and that M chell e nade identica

al | egati ons agai nst her natural father, credibility was at issue. The
corroborative statenents that came in under the tender years
exception to hearsay may well have tipped the scale. W observe that
in considering the adm ssion into evidence of several repetitive
corroborative statenents under the tender years exception, a trial
court should be cognizant of its right under N.J. R E. 403, to exclude
evidence if it finds in its discretion, that the prejudicial value of
t hat evidence substantially outweighs its probative val ue.

N.J.R E. 803(c)(27) requires the court to find, in a hearing
conducted pursuant to NNJ.R E. 104(a), that on the basis of the tine,
content and circunstances of the statement there is a probability
that the statenent is trustworthy. W thout such a hearing, the
statenments cannot properly be admtted under the tender years
exception to the hearsay rule. The trial court may or may not
determine that Mchelle's statenents carry with themthe necessary
indicia of reliability and trustworthiness. However, w thout a
pretrial hearing on notice to defendant the testinony should not have

been admtted. Therefore, on remand there nust be a NNJ.R E. 104(a)
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hearing regarding the trustworthiness of Aunt Sandy's statenent and
its adm ssibility into evidence.
B

N.J.R E. 803(c)(27)(a) also provides that the proponent of the
tender years statenment nust "make[] known to the adverse party his
intention to offer the statenent and the particulars of the statenent
at such tinme as to provide himwith a fair opportunity to neet it."
Here, because Aunt Sandy's testinony concerning Mchelle's
all egations to her was adm tted under the fresh conpl aint doctri ne,
no such notice was given. Rather, during a sidebar at trial
i mmedi ately before Aunt Sandy was to take the stand, the prosecutor
announced that the State anticipated calling her and having her
testify about what Mchelle had told her. The record does not
di scl ose whether, prior to that tinme, the defense was aware that Aunt
Sandy woul d be called for that purpose. The defense made no
obj ection at trial, did not ask for a continuance, and does not now

denmonstrate how it was prejudiced by the ack of notice. See State

in Interest of S.M, 284 N.J. Super. 611, 620 (App. Div. 1995)
(holding that failure to sustain defense objection that defendant
recei ved no notice concerning the prosecutor's intent to call tender
years witness was not reversible error where defense was unable to

denonstrate prejudice). But see State v. WL., 292 N.J. Super. 100,

113 (App. Div. 1996) (holding that giving notice to defendant on
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first day of trial would not likely give a "fair" opportunity to neet
a psychiatrist's testinony regarding a young sexual assault victim.
Because we are remanding for a NNJ. R E. 104(a) hearing, we need not
deci de whether failure to give the notice constituted reversible
error. W enphasize, however, that the notice requirenent is a
critical element of N.J.R E. 803(27)(c) and courts should be very
reluctant to admt evidence under the tender years exception unless
proper and tinmely notice has been given.

L.

The trial court held a N.J.R E. 104(a) hearing with regard to
the adm ssibility of the videotape into evidence under the tender
years exception. It viewed the videotape, heard the testinony of
Detective Hayes, heard counsels' argunents about the adm ssibility
and inadm ssibility of the videotape, and concluded that the
vi deot ape statenents were adm ssi ble under the tender years
exception. The trial court was persuaded, despite Detective Hayes
firm persistent, and reassuring questioning, that "[t] here were
absolutely no words put into that child's nouth in ternms of the acts
the child was alleging were inflicted upon her by her stepfather, the
def endant.” The Appell ate Division agreed.

Nevert hel ess, defendant maintains that there was an
i nsufficient guarantee of trustworthiness to warrant the adm ssion of

t he vi deot ape under the tender years exception because of Aunt
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Sandy's intervention, the seven m nute gap and Detective Hayes'
aggressive questioning. The State disagrees and asserts that
Detective Hayes' questioning was not unduly suggestive, agreeing with
the trial court that "absolutely no words were put into defendant's
mout h." As conceded by defendant, Detective Hayes' questioning did
not supply Mchelle with the answers. Moreover, the State enphasizes
t hat defendant had anple opportunity by cross-exam ning Mchelle on
the stand to address the factors such as spontaneity and constant
repetition, the child' s nental state, her use of |anguage, and her
possi ble nmotives to fabricate. N.J.R E. 803(c)(27) provides that the
hearsay statenment nust be trustworthy before it is admtted into
evi dence. We observe that although the ability at trial to confront
M chell e m ght be rel evant on whether the adm ssion of evidence under
the tender years exception constituted harm ess error, it cannot be
used to establish the trustworthiness of that evidence. That issue
nmust be resol ved before the evidence is admtted.

VWhen assessing whether the gap in the interview, the talk with
Aunt Sandy, and Detective Hayes' questioning render the interview

unreliable, we consider State v. Mchaels, 136 N.J. 299 (1994). In

that case the Court held that the likelihood of unreliable evidence
frominproper and suggestive interview techniques required a pre-
trial taint hearing concerning the adm ssion of the children's

statenents and testinony. 1d. at 313-24. "[T]he incul patory
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capacity of statements indicating the occurrence of sexual abuse and
the anticipated testinony about those occurrences requires that
special care be taken to ensure their reliability.” [d. at 306.

Al t hough such accounts of sexual abuse may be reliable, "our common
experience tells us that children generate special concerns because
of their vulnerability, inmmturity, and inpressionability, and our

| aws have recogni zed and attenpted to accommpdate those concerns,
particularly in the area of child sexual abuse.” [d. at 308.

I n assessing the inmportance of a child' s initial statenents,
the M chaels Court recognized "that the '"investigative interview is
a crucial, perhaps determ native, nonent in a child-sex-abuse case."
Id. at 309. "If a child s recollection of events has been nol ded by
an interrogation, that influence underm nes the reliability of the
child' s responses as an accurate recollection of actual events."
Ibid. "[Alnmong the factors that can underm ne the neutrality of an
interview and create undue suggestiveness are a |lack of investigatory
i ndependence, the pursuit by an interviewer of a preconceived notion
of what has happened to the child, the use of |eading questions, and
a lack of control for outside influences on the child' s statenents,

such as previous conversations with parents or peers.” |1bid.

A review of Detective Hayes' questioning suggests that instead
of conducting a neutral interview designed to provide Mchelle with a

fair opportunity to describe what happened, Detective Hayes sinply
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assumed that Mchelle s earlier statement to Aunt Sandy was accurate
and continued the interview until Mchelle eventually repeated it to
her satisfaction. The nost damagi ng evi dence agai nst defendant was
elucidated primarily after the gap in the interview. During the pre-
gap part of the interview, Mchelle alleged little nore than that the
def endant was playing with her "boobies." Wen Hayes persisted,
asking if anything el se had happened, Mchelle replied: "That's it,"
and then later: "I said everything that happened.” Hayes then asked
her the names of her private parts; Mchelle responded: "[V]agina."
When Hayes asked if anything el se happened; M chell e shook her head
no. Likew se, when Hayes asked if defendant did anything el se,

M chel |l e again responded: "[N]o." Hayes again asked: "[Was there
ever anything else that happened between you and daddy?"; M chelle
responded: "[N]o." Hayes then noted: "[S]ee, it's inportant that I
know everything"” and left to get a tissue. When Hayes returned,

M chell e said wi thout pronmpting: "Couldn't think about it because

there i s nothing el se. Hayes then asked: "What did you tell Aunt
Sandy?"; Mchelle replied: "That, what I'mtelling you.”™ Hayes

persi sted: "When you told Aunt Sandy what happened, what did you tell
her that daddy did?"; Mchelle insisted: "Everything |I told you." At
this point, Hayes announced that the interview is over and took

M chell e out to Aunt Sandy and, pulling Aunt Sandy asi de, asked her

to assure Mchelle that it was all right to tell Hayes everything
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t hat happened. Seven mnutes later, the interview resunmed. Mchelle
blurted out: "Maybe if | tell, the whole, what else happened then I
can get out of here." Hayes noted: "We were just out talking now
okay, in the | obby and you told nme that there was sone nore stuff
that you want to tell me"; Mchelle nods her head yes. That

statenent by Hayes indicates that nore took place in the | obby during
the seven m nute gap than Aunt Sandy sinmply assuring Mchelle that it
was okay to tell Hayes the truth. Apparently, Mchelle was talking
to Hayes during the break. After the interview resunes, Mchelle

cl ai med that defendant touched her "vagina" with his "penis.”

As we recognized in Mchaels, an interview will not produce
reliable evidence if it is based on "a preconceived notion of what
has happened to the child" and includes "incessantly repeated
guestions,"” suggesting that the earlier answers are wong. 136 N.J.
at 309-10. When persistent questioning did not persuade Mchelle to
change her account of the incident with defendant, Detective Hayes
relied on intervention from Aunt Sandy to encourage Mchelle to make
further disclosures. Although Aunt Sandy did not discuss the
incident with Mchelle at that point, she was the same person to whom
M chel |l e had previously nmade statenents.

Aunt Sandy was al so the person who offered Mchelle a surprise
for telling the truth, i.e., repeating her previous account. As was

recogni zed in Mchaels, the reliability of a child' s statenents is
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underm ned by "praise, cajoling, bribes and rewards, as well as
resort to peer pressure."” [|d. at 310. Although the questioning
itself did not supply Mchelle with the desired answers, any
spontaneity in her answers was obliterated by the inpact of "prior
i nterrogation, pronpting, or manipulation by adults[.]" Idaho v.

Wight, supra, 497 U.S. at 826-27, 110 S. Ct. at 3152, 111 L. Ed. 2d

at 659.

Recently, the Appellate Division addressed the issue of
adm ssibility of a police videotaped interview of a child victim of
sexual assault that contained a break in the interview. In State v.

Smith, 310 N.J. Super. 140 (1998), cert. granted, 155 N.J. 587

(1998), the court found that the interview fell into two distinctive
parts -- the "interview' and the "reinterview," and held that only
the portion of the interview that preceded the interm ssion could be
di splayed to the jury. W do not suggest that any break in the
vi deot aped interview of a child victimof sexual assault
automatically renders the second half of the videotape inadm ssible.
However, we do caution those professionals who conduct such
interviews to avoid any activity that mght call into question the
reliability and trustworthiness of the information gathered after the
br eak.

Each case will depend on its facts. 1In this case, the seven

m nute gap, the intervention of Aunt Sandy, M chelle's unknown
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conversation with Detective Hayes during the break, all call into
guestion the validity of the second part of the interview,

particul arly because the nost damagi ng evi dence was el udi cated after
the break. To find that the videotape was adm ssible, the Appellate
Division relied on the fact that the existence of the gap and the
circunstances surrounding it were presented to the jury by direct and
cross-exam nation. Neither the trial court nor the Appellate
Division explicitly addressed was the fact that Aunt Sandy's nere
presence may have been coercive, and that when she initially prom sed
Mchelle a reward for telling the "truth,” and subsequently assured
her it was all right to tell Detective Hayes what happened, Aunt
Sandy was, in each instance, urging Mchelle to repeat what she had
previously told Aunt Sandy. See Robert G Marks, Note, "Should W
Bel i eve the People Who Believe the Children?: The Need for a New

Sexual Abuse Tender Years Exception Statute", 32 Harv. J. on Leqgis.

207, 222 (1995) ("An adult who suspects child abuse may aggressively
try to convince the child to tell the "truth." ... To children, the
"truth" may sinply becone a code word for sexual abuse.™).

The inmportance of Mchelle's statenments to Aunt Sandy and
Detective Hayes to the State's case is readily apparent fromthe
record. The State's evidence agai nst defendant was not overwhel m ng.
A nedi cal exam nation reveal ed no evidence that M chelle had been

sexual |y assaulted. M chelle subsequently made very simlar
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al | egati ons agai nst her biological father and recanted her
al | egati ons agai nst defendant. Accordingly, we find that the
vi deot ape after the break was not sufficiently reliable to have been
admtted as evidence under N.J.R E. 803(c)(27).
The judgnent of the Appellate Division is reversed and the

matter remanded for a new trial.

CHI EF JUSTI CE PORI TZ and JUSTI CES HANDLER, POLLOCK, O HERN,
STEIN, and COLEMAN join in this opinion.

32



SUPREME COURT OF NEW JERSEY

NO. A-157 SEPTEMBER TERM 1997
ON APPEAL FROM
ON CERTIFICATION TO Appellate Division, Superior Court

STATE OF NEW JERSEY,
Plaintiff-Respondent,

V.

D.G.,
Defendant-Appellant.
DECIDED February 9, 1999
Chief Justice Poritz PRESIDING
OPINION BY. Justice Garibaldi

CONCURRING OPINION BY
DISSENTING OPINION BY

CHECKLIST REVERSE
& REMAND
CHIEF JUSTICE PORITZ X

JUSTICE HANDLER

JUSTICE POLLOCK

JUSTICE O'HERN

JUSTICE GARIBALDI

JUSTICE STEIN

X X |IX X X [X

JUSTICE COLEMAN

TOTALS
=¥

~



