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Theissuein this appeal iswhether portions of an incriminating statement by a declarant that
excul pate the defendant constitute admissible statements against interest and whether omission of such
exculpatory evidence in this case, if error, was capable of producing an unjust result.

On the morning of September 24, 1994, Terrence Morriswas assaulted at gunpoint and robbed by a
group of men whom he recognized from the neighborhood. During the assault, one of the men placed Morris
in achoke-hold from behind. Another put asilver gun in hisface and struck him across the nose with it. A
third went through Morris's pockets.

Following the assault, Morris called the police. The responding Jersey City police officers took
Morrisfor aride through the neighborhood in an attempt to find the assailants. When Morrisrecognized his
attackers within agroup of six or seven men in front of a house in the neighborhood, the officers stopped the
squad car and pursued members of the dispersing crowd.

The officers found defendant Randol ph White hiding in anearby lot. Morrisidentified White asthe
man who had choked him. Frank Williams and Sharone Smith were discovered under the porch of nearby
house. A silver gun, which Morrisidentified as being the one used in the robbery, was nearby. Morriswas
ableto identify Williams as the man who held the gun to him, but was not able to identify Smith.
Conseguently, only White and Williams were arrested. Smith was released.

On November 29, 1995, prior to trial but more than one year after the crime, Sharone Smith confessed
hisinvolvement in the robbery. In hiswritten confession, Smith not only admitted his own involvement in
the robbery and assault, but also he stated that White had nothing to do with the crime and that Morris’'s
identification of White as one of the assailants was amistake. Smith acknowledged that he was making the
statement “because [White] should not get in trouble for something he did not do.”

White and Williams were tried together. The State’s case relied on testimony by Morris and the
responding officers, which was inconsistent in many respects. In addition, Morris's identification testimony
of White and Williams fluctuated.

White presented an alibi in defense. Specifically, he claimed that at the time of the robbery and
assault, he and three other friends had driven to Brooklyn to purchase marijuana and did not return until
shortly after the attack on Morris occurred. On their return, they ran into Smith and another acquaintance,
who bragged to White and his other friends about the robbery they had just committed. He claimed that he
ran when he spotted the officers because he was carrying marijuana. White's account was corroborated by
two of the men who had accompanied him to Brooklyn.

White sought to further substantiate his account by introducing Sharone Smith’s confession into
evidence. Smith did not testify. Therefore, the statement, which was considered hearsay, was offered asa
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declaration against penal interest. However, thetrial court admitted only those portions of the confession
that explained Smith’s own involvement in the crime. 1t excluded those portions of the statement that
explicitly disclaimed White' sinvolvement. Thetrial court viewed the admitted portions of the statement as
“the nucleus of [the] incul pating statement,” and reasoned that “all other things” in the statement were
“superfluous.”

White and Williams were found guilty of armed robbery; aggravated assault; unlawful possession of
a handgun; and possession of a handgun for an unlawful purpose. The court denied White's post-verdict
motion for judgment of acquittal. White was sentenced to an aggregate term of twenty-six years
imprisonment with nine years of parole ineligibility.

White appeal ed, arguing that the redaction of portions of Smith’s out-of-court confession
excul pating White from involvement in the crime was reversible error. White also challenged the adequacy of
the identification evidence presented at trial, and the court’ sjury instruction with regard to that evidence, as
well asthe length of his prison term.

The Appellate Division affirmed White's conviction, holding any error in the trial court’s redaction
of Smith’s statement to be harmless. The appellate court further indicated its belief that the redacted portions
of the statement were properly excluded as a matter of sound discretion. The Appellate Division further
dismissed White' s challenges to the identification testimony, the jury charge, and his sentence as without
merit.

The Supreme Court granted White' s petition for certification.

HELD: A declarant’ s statements excul pating a defendant should be admitted as evidence under the
statement-agai nst-interest exception to the hearsay ruleif, when considered in the light of surrounding
circumstances, they subject the declarant to criminal liability or if, asrelated part of a self-incul patory
statement, they strengthen or bolster the incriminatory effect of the declarant’s exposure to criminal liability;
exclusion of such evidence in this case was capable of producing an unjust result, and therefore constituted
reversible error.

1. Whilethelaw of evidence recognizes that a statement in which a party confesses to having committed a
crime subjects the declarant to criminal liability, and therefore constitutes a statement against, interest, the

extent to which statements or portions of statements that are not explicitly incriminating may fall within the
statement-against-interest hearsay exception has been the subject of substantial debate. (pp. 10-14)

2. Defendant-excul patory statements such as those at issue in this case are not only relevant, but also they
bear the indicia of reliability necessary to be admitted as statements against the declarant’s penal interest.
(pp. 14-18)

3. Although the language of N.JR.E. 803(c)(25) does not expressly address the admissibility of statements
excul pating a defendant from criminal liability, the legislative history of that rule leads to the conclusion that
such statements are admissible. (pp. 18-20)

4. A declarant’ s statements exculpating a defendant should be admitted as evidence under the statement-
against-interest exception to the hearsay rule if, when considered in the light of surrounding circumstances,
they subject the declarant to criminal liability or if, asarelated part of a self-incul patory statement, they
strengthen or bolster the incriminatory effect of the declarant’ s exposure to criminal liability. (pp. 20-21)
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5. Inthe context of Smith’s admission that he participated in the Morris robbery and assault, Smith’s
attendant statement that White was not involved in the crime strengthens the incriminatory effect of his
confession. Therefore, the excul patory portions of the statement were not extricable or marginal, and it was
error not to admit those portions. (p. 22)

6. Once adeclarant’ s out-of-court incriminating statement is admitted into evidence, the jury must determine
the statement’ s probative worth and should disregard the statement or any portion of it if it finds the
statement not credible. (pp. 22-24)

7. Because it cannot be certain that introduction of the defendant-excul patory material would not have
altered the outcome in this case, redaction of that material was not harmless error. (pp. 25-26)

8. Theidentification proceduresin this case were not so impermissibly suggestive asto give riseto avery
substantial likelihood of irreparable misidentification. Moreover, thetrial court’sjury instructionsin that
regard were not clearly capable of producing an unjust result. (pp. 26-28)

Judgment of the Appellate Division isREVERSED.

CHIEF JUSTICE PORITZ and JUSTICESPOLLOCK, O'HERN, GARIBALDI, STEIN and
COLEMAN joinin JUSTICE HANDLER'sopinion.
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HANDLER, J.

The defendant in this case was convicted on charges
arising froman arnmed robbery and assault comm tted by
several persons. Prior to trial, one of the perpetrators
confessed to participating in the crinmes and
cont enpor aneously stated that the defendant was not
involved. At trial, portions of the perpetrator's
conf essi on excul pating the defendant fromthe crinme were
excluded from evidence, while the bal ance of the
confession, which directly incrimnated the declarant, was
admtted. The Appellate Division affirmed the defendant's
conviction. W granted certification. 153 N.J. 217
(1998).

We consider the main issue on appeal to be whet her
portions of an incrimnating statenent by a declarant that
excul pate the defendant constitute adm ssible statenents
against interest. Closely related to that issue, and the

basis for the Appellate Division's holding, is whether



om ssion of the excul patory evidence in this case, if

error, was capabl e of producing an unjust result.

I

As Terrence Morris was returning fromwork early in
the norning of Septenber 24, 1994, he wal ked by a group of
men whom he recogni zed from the nei ghborhood, having
passed them nightly on his way hone. Several of the nen
approached Morris, then assaulted and robbed him One
pl aced Morris in a choke-hold fromthe rear. Another put
a silver gun in Mirris’s face and struck him across the
nose with it. A third went through Mdrris’ s pockets.
Morris faced his assailants as they prepared to | eave and
asked, "why?" The man w el ding the handgun struck Morris
again in the eye.

Morris called the police. Oficers Tinmothy Legowski
and Janes Hatter of the Jersey City Police Departnent
responded shortly after six o'clock in the norning, and
Morris told them of the assault and robbery. Wth Morris

in the back of the squad car, the officers searched the



i mmedi at e nei ghborhood. \When Morris recognized his
attackers within a group of six or seven nen in front of a
house on Branmhal |l Avenue, Legowski and Hatter stopped the
car and pursued nenbers of the dispersing crowd.

The officers found defendant Randol ph White hiding in
a nearby lot. Mrris identified White as the man who had
choked him Frank WIIlianms and another, Sharone Smth,
wer e di scovered under the porch of a neighboring house; a
silver gun was nearby. Morris identified the gun as the
one used in the robbery, and recognized WIllians as the
gun carrier, but was unable to identify Smth.
Consequently, VWhite and WIllians were arrested. Smth was
rel eased.

On Novenber 29, 1995, prior to trial but nore than a
year after the crinme, Sharone Smth confessed his
i nvol venent in the Morris robbery. Smth initially gave
an oral statenment, which was nenorialized in witing and
signed by Smith the same evening. At the tinme Smth nmade
t he statenent, he was incarcerated at Kearny Correctiona

I nstitution, having pled guilty in May of 1995 to an



aggravat ed assault that had occurred roughly two weeks
before the robbery of Mdrris. Smth not only admtted his
own participation in the robbery and assault of Mrris, he
al so stated that White had nothing to do with the crinme
and that Morris's identification of Wiite as one of the
assailants was a m stake. Smth acknow edged that he was
maki ng the statenment "because Randol ph [White] shoul dn't
get in trouble for sonething he did not do."

Randol ph White and Frank Wllianms were tried
together. The State's case relied on testinony by the
victimand the police officers involved that was
i nconsi stent in many respects. In court, Mrris said he
passed "three, maybe four"” nmen standing on a porch;

O ficer Legowski testified, however, that Mrris told him
t hat he had seen six or seven nen on the porch. Testinony
also differed as to the nunmber of nen who actually
assaulted Morris: "About three" was Morris's testinony at
trial. Officer Legowski, who responded to Morris's call
for help, testified that Morris told himthat he was

attacked by "approxi mately six" men. A defense



i nvestigator who spoke with Morris within two weeks of
trial testified that Morris told him"he was robbed by two
people.” Morris also seened uncertain about what had been
stolen. At trial, he clainmed twenty dollars were taken,
al ong with a shoul der bag containing work clothes and an
additional sixty dollars. Officer Legowski testified both
at trial and in a pre-trial hearing that Morris told him
the assail ants took sixty-seven dollars. Morris's
identification testinmony of White and Wl lians fluctuated
as well. Morris initially identified White as the choker
and WIlliams as the gunman, and confirmed this
identification at the holding cell. At trial, however,
Morris recalled that WIllians had placed himin a choke-
hold while White threatened and beat himw th the gun.
VWite presented an alibi in defense. Defendant
clainmed that he and three friends drove to Brooklyn from
Jersey City to buy marijuana on the nmorning of the crinme
and returned between six and six-thirty in the norning.
On their return, they parked the car and began wal ki ng

toward White's aunt's house when they were approached by



WIliams, who was conming fromhis girlfriend s honme. They
t hen encountered acquai ntances Sharone Smth and Tavonne
McMIlan. Smth and McM Il an, Wiite testified, were
braggi ng about the robbery they had just conmtted.
Shortly thereafter, the police drove by with Mrris.

Def endant cl ai med he ran upon seeing the police because he
was carrying marijuana. He alleged that he was detai ned
by the police, not because Morris identified him but
because he was carrying drugs. Wite's account was
corroborated by David Stackhouse and Gardell Price, two of
the nmen who all egedly acconpani ed def endant to New YorKk.
(The ot her man, whom def endant, Stackhouse, and Price al
identified as Abdul Webster, did not testify.)

Def endant sought to further substantiate his account
by introducing the confession made by Sharone Smth.
Because Sharone Smth did not testify at trial, having
i nvoked the privilege against self-incrimnation, VWite
presented Smth's witten statenment through Gerald
Robbi ns, the investigator retained by the defense who

obt ai ned the statenent from Smth on Novenber 29, 1995.



Smith's statenent and the investigator's testinony

regardi ng that statenment were hearsay, and were offered as
a decl aration agai nst penal interest. The court admtted
only those portions of Smth's witten and oral statenents
that explained Smth's own involvenent in the robbery and

assault.! The court barred those portions of the

The admtted rel evant portion of Smth's
witten statenent read as foll ows:

Q I n your own words can you
tell me what if anything occurred
on Septenber 24, 1994?

A Yes, on Septenber 24, 1994,
me and Tavonne McM Il an were
wal ki ng on Lexi ngton when we seen
this man sl eeping on a porch.
Tavonne McM || an and sonme young
boys wal ked up to the man and cut
hi s pockets and robbed him
There was a bag by the man, and
Tavonne
took the man's hockey jersey and one of the others
took the man's pol o jacket.

* * %

Q VWhat were you doi ng when
t hi s happened?

A. VWhen Tavonne and the others
were robbing the man, | stood on
the corner as the | ookout.

- 8 -



statenment that explicitly disclaimed Wite's invol venent
in the crime, including Smth's explanation that defendant

"had just conme back from New York and he had not hing at

Q After robbing the man what
did the group do?

A. Well we went over to
Bramhal | and started snoking
weed. Me and Tavonne saw
Randol ph White, Frank WIIiams,
and sone others and we started
tal king with them about what we
had just done.

Q VWhat happened to the itens
that were stolen fromthe man?

A. Tavonne put on the man's
hockey jersey which he just stole
and was wearing it around while
we were snoking.

* * %

Q What happened next.

A. well, while we were standing
on Bramhal |, the guy we robbed
wal ked past us and headed towards
Jackson. A little while [sic] he
canme back with police and we all
ran. | ran behind 622 Bramhal l
with Frank Smth [sic] but the
pol i ce caught Frank and then
Frank told ne to conme out which |
did .



al |

police because he ran."?

portions as "the nucleus of [the] incul pating statenent,

to do with the robbery. He was j ust

The court declined to admt the follow ng

portion of Smth's statenent:

A .. . We were all brought
down to the police station

i ncl udi ng Randol ph White who had
nothing to do with the robbery.

| know cause he had just cone

back from New York. When | was in

the police station the man who
was robbed was arguing with nme
thinking I was with Tavonne
because me and Tavonne were both
weari ng dredl ocks (indicating
hairstyle). The police never

caught Tavonne. When | opened ny

j acket and showed the nman that |

wasn't wearing any of his clothes

he t hought | wasn't involved and
| was able to get released. M
and Tavonne were never charged
even though we did it.

Q VWhat if any was Randol ph
VWhite's invol vement ?

A. Li ke I said, Randol ph had

just come back from New York and
he had nothing at all to do with
t he robbery. He was just picked
up by the police because he ran.

- 10 -

pi cked up by the

The court viewed the adm tted



and reasoned that "all other things" in the statenment were
"superfluous."

At the conclusion of trial, the jury found Wite and
Wl lianms each guilty of one count of armed robbery,
N.J.S. A 2C:15-1; five counts of aggravated assault,
N.J.S. A 2C: 12-1b(1),(2),(3),(4); one count of unl awf ul
possessi on of a handgun, N.J.S. A 2C:.39-5b; and one count
of possession of a handgun for an unl awful purpose,
N.J.S. A 2C:.39-4a. The court denied White's post-verdict
nmotion for judgnment of acquittal. At White's sentencing,
the court found no mitigating factors and four aggravating
factors -- N.J.S. A 2C: 44-1a(1l) (nature and circunstances
of offense); N.J.S.A 2C:.44-1a(2) (gravity and seriousness
of offense); N.J.S. A 2C: 44-1a(6) (prior crimnal record);
N.J.S. A 2C: 44-1a(9) (need for deterrence). VWhite was
sentenced to an aggregate term of twenty-six years
i nprisonment with nine years of parole ineligibility.

Wi te appeal ed, arguing that the redaction of

portions of Smth's out-of-court confession excul pating

White fromthe robbery and assault was reversible error.



White al so chall enged the adequacy of the identification
evi dence presented at trial, and the court's jury
instruction with regard to that evidence, as well as the
l ength of his prison term WIIlians al so appeal ed,
rai sing sonme of the sane issues. The appeals were
consol i dated for review.

The Appellate Division affirmed both convictions.
Any error in the trial court's redaction of Smth's
statenment, the court held, was harnl ess. The appellate
court further indicated its belief that the redacted
portions of the statement were properly excluded by the
trial court as a matter of sound discretion. The court
di sm ssed White's challenges to the identification
testinmony, the jury charge, and his sentence as w thout

merit.

I
A

Qut -of -court statenents offered to prove the truth of

the matter asserted are hearsay. N.J.R E. 801. Hearsay



evi dence, considered untrustworthy and unreliable, is
generally not adm ssible at trial. NJ.R E. 802.
Cccasional ly, however, exceptions are created out of
necessity and are justified on the ground that "the

ci rcunmst ances under which the statenents were nade provide

strong indicia of reliability.” State v. Phelps, 96 N.J.

500, 508 (1984); see WIlliamson v. United States, 512 U.S.

594, 598, 114 S. Ct. 2431, 2434, 129 L. Ed. 2d 476, 482

(1994). One such exception is made for a declaration or
st at ement agai nst interest,

[a] statement which was at the tine
of its making so far contrary to the
decl arant's pecuniary, proprietary,
or social interest, or so far tended
to subject declarant to civil or
crimnal liability, or to render
invalid declarant's clai magainst
anot her, that a reasonable person in
declarant's position would not have
made the statenent unless the person
believed it to be true.

[N.J.R E. 803(c)(25).]

The statenent-against-interest exception is based on
the theory that, by human nature, individuals will neither

assert, concede, nor admt to facts that would affect them



unfavorably. See Bernard S. Jefferson, Declarations

Agai nst | nterest: An Exception to the Hearsay Rule, 58

Harv. L. Rev. 1, 8 (1944); see also WIllianson, supra, 512

U.S. at 599-600, 114 S. Ct. at 2435, 129 L. Ed. 2d at 482-

83 (construing Fed. R Evid. 804(b)(3)). Consequently,
statenments that so disserve the declarant are deened
i nherently trustworthy and reliable. 1bid.

The | aw of evidence recogni zes that a statenment in
which a party confesses to having committed a crine
subjects the declarant to crimnal liability, and
therefore constitutes a statement that is against

interest. See N.J.R E. 803(c)(25); Evid. R 63(10); Fed.

R._Evid. 804(b)(3); Mddel Code of Evidence Rule 509(1);

Uni form Rul es of Evidence Rule 63(10). The extent to

whi ch statenments or portions of statenents that are not
explicitly incrimnating may fall within the statenent-
agai nst-i nterest hearsay exception, however, has |ong been

debat ed. See Wllianson, supra, 512 U.S. at 611-12, 114

S. &. at 2440-41, 129 L. Ed. 2d at 490-91 (Kennedy, J.,

concurring); conpare Jefferson, supra, 58 Harv. L. Rev. at




62- 63 (arguing adnm ssibility of statenents agai nst
interest should be limted to those portions of a
statenment that go "to the proof of the fact which is

against interest”") with McCorm ck on Evidence § 256 (1954)

(argui ng neutral, but not self-serving, collateral

statenents should be adm ssible) and 5 Wgnore on Evi dence

8§ 1465 (Chadbourn rev. 1974) (arguing "[a]ll parts of the
speech or entry may be admtted which appear to have been
made while the declarant was in the trustworthy condition
of m nd").

Vi ewed broadly, the issue in this case is whether a
statement that is not directly or obviously self-
incrimnatory may satisfy the standard for the
adm ssibility of a statenent against interest. More
specifically, the focus is on whether statenents that only
indirectly incul pate the declarant while at the sane tine
excul pating an accused can be adm ssible as statenents
agai nst interest.

The analysis of this issue nmust initially distinguish

statenments that excul pate the declarant fromliability by




shifting blame to another -- such statenments are
i nherently self-serving and presunptively unreliable. See

State v. Bowser, 297 N.J. Super. 588, 597-98 (App. Div.

1997) (quoting State v. Colon, 246 N.J. Super. 608, 612-13

(App. Div. 1991)); but see State v. Lozada, 257 N.J.
Super. 260, 271-72 (App. Div.) (m sapplying standard
applicable to adm ssibility of statenent excul pating an
accused to assess adm ssibility of declarant's self-

excul patory statenment), certif. denied, 130 N.J. 595

(1992); State v. Gomez, 246 N.J. Super. 209, 222 (App.

Div. 1991) (sane). Simlarly, the statenments at issue in
this case nust be distinguished from statenents of the

decl arant that incul pate the defendant -- such statenents

engender constitutional concerns of the defendant, i.e.,
viol ations of the Confrontation Clause of the Sixth

Amendnent, and may not be admtted as hearsay. See Lee V.

IIlinois, 476 U.S. 530, 541, 106 S. Ct. 2056, 2062, 90 L.

Ed. 2d 514, 526 (1986); Bruton v. United States, 391 U.S.

123, 126, 88 S. C. 1620, 1622, 20 L. Ed. 2d 476, 479

(1968); State v. Maristany, 133 N.J. 299, 310 (1993);




State v. Laboy, 270 N.J. Super. 296, 304-05 (App. Div.

1994); cf. Tennessee v. Street, 471 U S. 409, 414-15, 105

S. Ct. 2078, 2081-82, 85 L. Ed. 2d 425, 431-32 (1985)
(admtting statenment incul pating defendant for limted
pur pose of rebutting defendant's testinony); State v.

Sego, 266 N.J. Super. 406, 413-14 (App. Div. 1993)

(admtting statenment incul pating defendant as prior
i nconsi stent statenent to i npeach declarant's subsequent
st atement excul pating defendant); N.J. R E. 806
(authori zing the sane).

The statenents here neither excul pate the decl arant
nor incul pate the defendant. Rather, the statenents
excul pate the defendant, and the question is whether those
statenents are sufficiently related to other statenments
that incrimnate the declarant so that the defendant-
excul patory statenments may al so be viewed as self-
i ncul patory statenments of the declarant, thereby rendering
themreliable.

In the Appellate Division's view, the question of

whet her the defendant-excul patory portions of Smth's



decl aration were sufficiently reliable to allow their
adm ssion was a discretionary determ nation to be made by
the trial court. The Appellate Division was correct in
noting that the reliability of statenents agai nst interest
must be determ ned by the trial court as the condition for
their adm ssibility. The flaw in the Appellate Division's
approach, however, was that it enphasized extrinsic
circunstances bearing on the general reliability or
trustworthiness of the declarant's statement as the
condition for its admssibility. Rather, it is a
statenment's self-incrimnating character which renders a
decl arati on agai nst interest.

We considered the standard for the adm ssibility of a

def endant - excul patory statenment in State v. Abranms, 140

N.J. Super. 232 (App. Div. 1976), aff'd o.b., 72 N.J. 342

(1977). Barry Abrams and co-defendant Chenille Smth were
accused of possession and distribution of a controlled
substance. A police detective alleged that he had

purchased cocaine from Sm th, whom he had seen purchase



the same from Abrans. 1d. at 235. Chenille Smth nade
the follow ng statement shortly after her arrest:

I, Chenille Smith, sold Ernest [the
detective] a bag of cocaine, but |
didn't and never got nothing from
Barry [ Abrans].

[Lbid.]
As here, the trial court admtted the self-incul patory
portion of the statenent as a decl aration agai nst penal
interest, but redacted the portion of the statenment that
expressly absolved the defendant fromcrimnal liability.
The Appellate Division reversed, and expl ai ned:

The portion of [the] declaration

whi ch is excul patory of Abrans
suggests that [the declarant] was not
nmerely his agent or partner in the
drug sale; it intensifies [the

decl arant's] personal crimna
responsibility for the transaction.

: The appropriate test for

adm ssibility is whether, in the
context of the whole statenment, the
particul ar remark was pl ausi bly
agai nst the declarant's penal
interest, even though it m ght be
neutral or even self-serving if
consi dered al one.

[Ld. at 235-36.]



We affirmed on the basis of the appellate court's

reasoni ng. Abrams, supra, 72 N.J. at 342.

In State v. Gaines, 147 N.J. Super. 84 (App. Div.

1975), aff'd o.b. sub nom, State v. Powers, 72 N.J. 346

(1977), we considered the adm ssibility of a statenent
excul pati ng a defendant that acconpanied a | ess direct
adm ssion of guilt by the declarant. Powers and co-

def endants Gai nes and Phillips were stopped on the New

Jersey Turnpi ke by a state trooper. Gaines, supra, 147

N.J. at 87. The officer found guns on the rear floor of

def endants' car and arrested them for unl awful possession

of firearms. |d. at 89. Contenporaneous to the arrest,
Phillips stated that Powers was unaware of the guns.
|bid. Phillips also stated, when asked if there was

anything else in the vehicle, that there was another gun
in the car. 1bid. The Appellate Division held that the
police officer's testinony as to Phillips's remarks was
adm ssi bl e because both statenents were against interest.
Id. at 98. "The probative value in exonerating Powers may

be questioned,” the court noted, "but the incrimnatory



significance as to Phillips is very clear.” 1lbid. As in
Abranms, this Court affirnmed the opinion below Powers,
supra, 72 N.J. at 346.

More recently, in State v. Norman, 151 N.J. 5 (1997),

the Court found a defendant's statenent to his brother

t hat he, not the co-defendant, shot the victimto be

adm ssi bl e under hearsay exception N.J.R E. 803(c)(25).
We reiterated: "Statenents by a declarant that excul pate
anot her inferentially indicate[] his own invol vement and
are consi dered sufficiently against declarant's penal
interests to be adm ssible.” 1d. at 31 (citation

omtted). The Court relied on State v. Davis, 50 N.J. 16

(1967), cert. denied, 389 U.S. 1054, 88 S. C. 805, 19 L.

Ed. 2d 852 (1968), which upheld the adm ssibility of a
statenment by the defendant, given shortly after being
arrested for nurder, that a suspected acconplice "didn't
have anything to do with it," id. at 18-19, on the ground
that the declaration excul pating the suspected acconplice
"inferentially indicated [defendant's] own invol venent,"

id. at 29.



I n Norman, we noted our continued approval of Abrans.

151 N.J. at 31. O her precedent accords. See State v.

Jam son, 64 N.J. 363, 374 (1974) (holding perpetrator's
statenment that he was guilty of crime and acconpanyi ng
statenment that defendant was innocent were "clearly
adm ssi bl e" as decl arati ons agai nst penal interest); State

v. Bell, 249 N.J. Super. 506, 512 (App. Div. 1991)

(admtting co-defendant's statenent that he robbed victim
of headphones and gave headphones to defendant, as well as
statenent that defendant was standing half a bl ock away
during the incident, as statenents agai nst penal

interest); State v. Barry, supra, 171 N.J. Super. 543,

548-49 (App. Div. 1979) (holding acconplices' statenents
that they drove robbery getaway car, along with statenent
t hat no one el se was present, adm ssible as statenents
agai nst penal interest), rev'd, 86 N.J. 80 (noting
statenments adm ssi bl e as against interest but reinstating
conviction based on finding of harm ess error), cert.
deni ed, 454 U.S. 1017, 102 S. C. 553, 70 L. Ed. 2d 415

(1981); see also State v. Sejuelas, 94 N.J. Super. 576,




582 (App. Div. 1967) (admitting statement by wi tness that
several days prior to arrest defendant's conpanion told
ot hers he was going to frame defendant as statenment
agai nst penal interest).

We note further that the nunber of participants in a
crime has no bearing upon the adm ssibility of a
def endant - excul patory statement. Our affirmance of Abrans

effectively overruled State v. Sease, 138 N.J. Super. 80,

84 (App. Div. 1975), which held that, in a crinme known to
have been comm tted by nore than one person, a declarant's
adm ssion of guilt was not probative of another's

i nnocence. Abrans took the position that "nothing could
be nmore relevant to the issue of the defendant's guilt

t han conpetent statenments that she did not participate.”

Abrans, supra, 140 N.J. Super. at 236. | ndeed, defendant -

excul patory statenments such as those at issue in this case
are not only relevant, they bear the indicia of
reliability necessary to be admtted as statenents agai nst

t he declarant's penal interest.



Al t hough the | anguage of N.J. R E. 803(c)(25) does not
expressly address the adm ssibility of statenents
excul pating a defendant fromcrimmnal liability, accord

Fed. R Evid. 804(b)(3), the legislative history of

N.J.R E. 803(c)(25) and Evid. R 63(10) help to guide us
to the conclusion that such statenments are adni ssi bl e.

Accord WIlianson, supra, 512 U.S. at 614, 114 S. C. at

2442, 129 L. Ed. 2d at 492 (Kennedy, J., concurring)

(interpreting Fed. R Evid. 804(b)(3) by looking to "the

Advi sory Commttee's Note, the comon | aw of the hearsay
exception for statenents against interest, and the general
presunption that Congress does not enact statutes that

have al nost no effect”). The Report of the New Jersey

Suprene Court Conmittee on Evidence (Mar. 1963) ("1963

Report"), which "was the foundation for the 1967 rules,"

see Report of the New Jersey Suprenme Court Conmittee on

the Rules of Evidence (1991), reprinted in 129 N.J.L.J. 1

(Oct. 10, 1991) ("1991 Report"), explicitly provides that

out-of -court statenments excul pating an accused are to be



admtted as statenments against interest. The Commttee
wrote, regarding Evid. R 63(10):

[A] statenent against penal interest
should be adm ssible if it excul pates
a defendant on trial and for the sane
policy reason which prevents it from
bei ng used against him nanely., to
protect an innocent person. VWile it
is true that a guilty defendant m ght
suborn such a statenent, neverthel ess
crimnal defendants as a class should
be able to use such statenents on the
basis that an innocent nan woul d

ot herwi se be denied the necessary

evi dence of a statenent which clears
himof the crine.

[ 1963 Report, supra, at
171 (enphasis added).]?3

Thus, the history of our current evidence |aw, including
that of N.J.R E. 803(c)(25) and its predecessor, Evid. R

63(10), strongly supports the rule.

Further, when addressing the new N.J. R E.
803(c)(25), the 1991 Committee explicitly
"reject[ed] the second sentence of
the federal anal ogue which require[d] corroborating
circunstances indicating trustworthiness as a
condition for the adm ssion of declarations agai nst
penal interest by another person excul pating an
accused." 1991 Report, supra, 129 N.J.L.J. at 40.
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In sum we hold that a declarant's statenents
excul pati ng a defendant should be admtted as evi dence
under the statement- against-interest exception to the
hearsay rule if, when considered in the |ight of
surroundi ng circunstances, they subject the declarant to
crimnal liability or if, as a related part of a self-
i ncul patory statenent, they strengthen or bol ster the
incrimnatory effect of the declarant's exposure to
crimnal liability. The circunstances that indicate that
a def endant - excul patory statenment may enhance a
declarant's self-incul patory statement will necessarily
vary. In this case, we recognize that although a
statenment by a declarant that another suspected of an
of fense is innocent may not on its face incul pate the
declarant, the statenment takes on incul patory character
and subjects the declarant to crimnal liability when the
declarant is a suspect in connection with the sane crine.

See Norman, supra, 151 N.J. at 31; Davis, supra,50 N.J. at

29. This is particularly true if the decl arant has

admtted his involvenent in the crine either directly, see



Abrans, supra, 72 N.J. at 342, aff'g o.b. 140 N.J. Super.

at 235-36, or indirectly, see Powers, supra, 72 N.J. at

346, aff'g o.b. sub nom Gaines, supra, 147 N.J. Super. at

98.

B

Under this standard, the excul patory portions of
Smith's confession should have been adnmitted into
evidence. The crux of the admtted portion of Smth's
statenment was that on Septenmber 24, 1994, Smth, an
associ ate named McM Il an, and "some young boys"
encountered Morris sleeping on a porch and robbed him
Smith claimed that he did not directly participate in the
robbery, but "stood on the corner as the | ookout." After
the robbery, Smith clainms, he and McM Il an bragged to
Randol ph White, Frank Wl lianms, and "sone others" about
what they had done. The admtted portion of Smth's
account thus directly inplicates his involvenent in the

crime for which White was convicted. It also indirectly



excul pates White; if Smth was bragging to Wiite about the
robbery, one may infer that White did not participate in
the crine.

We must then consider whether the redacted portion of
Smith's statenent had the potential to subject Smth to
crimnal liability or to strengthen or support Smth's
liability for the offense. Because Smith subjected
himself to crimnal liability by confessing his
i nvol venment in the crine, we consider only whether the
redacted portion of Smth's statenment had the potential to
strengthen or support Smith's self-incul patory statenent.

In this regard, the excul patory portion of Smth's
statenment falls squarely within the bounds of
adm ssibility under the statenent-against-interest

exception recogni zed in Norman, Abrans and Powers. In the

context of Smth's adm ssion that he participated in the
Morris robbery and assault, Smth's attendant statenent
that White was not involved in the crinme strengthens the
incrimnatory effect of his confession. Therefore,

contrary to the trial court's otherw se reasonabl e



assessnent, the portions of the statenment excul pating
White are not extricable or marginal. Accordingly, it was
error not to admt the portions of Smth's statenent that
excul pated White in the present case.

We enphasi ze that many issues regarding the
trustworthiness and veracity of Smth's excul pation of
VWite remain. The Appellate Division suggested that
Sm th's defendant-excul patory statenents | acked the
trustwort hi ness necessary to be admtted into evidence.
See supra at __ (slip op. at 14). In so doing, the court
focused essentially on extrinsic circunstances of
reliability. As earlier noted, although those
ci rcunmst ances have no bearing on adm ssibility, they
nevert hel ess occupy an inportant place in the trial
presentation of relevant evidence. Once the declarant's
out-of-court incrimnating statement is admtted into
evidence, the jury nust determ ne the statenent's
probative worth. The jury should undertake an unfettered
and full consideration of all the circunstances

surroundi ng the declarant's confession and disregard the



statenment or any part thereof if it finds the statenent

not credible. Cf. N.J.R E. 104(c) (requiring that

al t hough question of adm ssibility of confession is solely
for determ nation of court, whenever defendant's
statenents, adm ssions and confessions are introduced into
evidence, jury nmust be instructed to determne credibility
of and weight to be accorded to statenments wi thout regard
to court's determ nation of adm ssibility); State v.

Jordan, 147 N.J. 409, 425 (1997) (sane); State v. Hanpton,

61 N.J. 250, 272 (1972) (sanme) . Smth's statenment itself
contained informati on that had a direct bearing on issues

of credibility and veracity.# |In addition, other

The redacted portions of Smth's statenment
t hat excul pated defendant i ncl uded:

Q Wiy is it that you are
giving this statenent?

A. " m giving this statenent
because Randol ph shouldn't get in
troubl e for sonething he did not

do.

Q How is it that you know
Randol ph and how | ong have you
known hi nf?



extrinsic circunmstances bear relevantly on the
trustworthiness, reliability and veracity of the
statement. The fact that Smth's explanation ratifies
VWhite's alibi is one such matter for consideration, as is
the fact that Smth's statenent was nade as he was serving
a ten-year termfor a prior aggravated assault. The jury
may al so consi der the probative worth of Smth's

excul patory statenment in light of the fact that there were

mul ti ple perpetrators. Although these circunstances may

A. |"ve known himfromthe
streets for a long tine.

Q | s there anything el se that
you would like to add to this
st at ement ?

A. No.

Q Did anyone force, threaten,
coerce or intimdate you into
giving this statenent and are you
doi ng so voluntarily and of your
own free will?

A. No one forced or threatened
me and | am doing this of my own
free will. Also, Randol ph has

kids and it's a shane that he
can't be with them because of
this.
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not bear directly on the adm ssibility of White's
decl aration, they factor promnently into the weight it

shoul d be given.



1]
The Appellate Division held that the adm ssion of
Smith's statement without the portion that excul pated
def endant was harm ess error. An error is harmless unless
there is a reasonabl e doubt that the error contributed to

the verdict. State v. Macon, 57 N.J. 325, 338 (1971). In

Barry, supra, 86 N.J. at 92, the Court reversed the

appel l ate decision and reinstated the defendant's
conviction because we found that om ssion of the
excul patory matter was ultimately harmess. Simlarly, in

Nor man, supra, 151 N.J. at 33, we found that an

excul patory decl aration should have been admtted as a
st atement agai nst interest, but did not disturb

def endant’' s conviction because in |ight of al
circunstances the om ssion ampunted to harm ess error.

But see id. at 41 (Stein, J., dissenting) (agreeing that

excul patory statenents should have been adm tted, but
di ssenting in respect of the Court's finding of harm ess

error).



The Appellate Division in the present case found
White was not prejudiced; in the court's view, the
adm tted portion of Smth's statement had the same
potential to excul pate defendant as the redacted portion.
We cannot conclude that had the jury considered those
parts of the statenent excul pating White together with
t hose placing the blame on Smith and others that coul d not
have entertai ned a reasonabl e doubt about defendant's
participation in the crime. This was a credibility
contest. The evidence identifying Wite as a participant
in the crine was fluctuant. G ven the circunstantial and
t enuous nature of the evidence in this case, we cannot be
certain that statenents explicitly exonerating Wite would
not have been viewed differently by the jury than
statenents that nmerely allowed an inference that defendant
was not involved. Were we cannot be certain that
i ntroduction of defendant-excul patory material woul d not
have altered the outcone, we "should not speculate.” 1d.

at 41 (Stein, J., dissenting). Therefore, we hold that



redacti on of the defendant-excul patory material in this

case was not harm ess error

IV
In view of our conclusion that the trial court's
failure to admt the portions of Smth's statenent
excul pating the defendant constituted reversible error, we
do not consi der whether adm ssion of the evidence would
have been required by the Conpul sory Process Cl ause of the

Si xt h Anendnent . See Chanbers v. M ssissippi, 410 U.S.

284, 302, 93 S. Ct. 1038, 1049, 35 L. Ed. 2d 297, 312-13

(1973); Jam son, supra, 64 N.J. at 378. Because we are

reversing defendant's conviction, we need not consider the
adequacy of the sentence heretofore inposed; in any event,
we observe no abuse of discretion in that regard. See

State v. Roth, 95 N.J. 334, 363-66 (1984).

We revi ew defendant's remmi ning argunents briefly.
Def endant chal | enges the sufficiency of the identification
testinmony. Although the identification testinmony in this

case was erratic, the identification procedures were not



"so inperm ssibly suggestive as to give rise to a very
substantial |ikelihood of irreparable m sidentification."

Simmons v. United States, 390 U.S. 377, 383, 88 S. Ct.

967, 971, 19 L. Ed. 2d 1247, 1253 (1968); State v. Farrow,

61 N.J. 434, 451 (1972), cert. denied, 410 U.S. 937, 93 S.
Ct. 1396, 35 L. Ed. 2d 602 (1973).

Def endant's challenge to the jury instruction on
identification is also unpersuasive. The court's jury

charge on identification in the present case was based

upon the Model Jury Charge for identification. See Mdel

Jury Charges-Crimnal, ldentification (Nov. 26, 1990).

The court added to that instruction, noting the

di screpancy between Morris's identification pre-trial and
at trial, and between identifications made by different

W t nesses, and that the jury should take all of that into
consi deration. Defendant did not object to the court's
instructions at trial. The court's instructions were not

clearly capabl e of producing an unjust result. R_ 2:10-2.



For the reasons stated, we reverse the judgnent of
t he Appell ate Division and defendant's conviction, and

remand for a new trial.

CHI EF JUSTI CE PORI TZ and JUSTI CES POLLOCK, O HERN,
GARI BALDI, STEIN and COLEMAN join in JUSTI CE HANDLER' S
opi ni on.
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