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COLEMAN, J., writing for a unanimous Court.

Theissues on this appeal are whether permitting a child victim in a sexual-assault case to testify before a
closed circuit television violated Timothy Smith's constitutional right to confront witnesses, and whether a
videotaped statement made by the child to the police should have been excluded from the trial asunreliable
evidence.

T.1., the alleged victim of the aggravated sexual assault, was eight years old at the time of the offense on
December 30, 1994. The sexual assault occurred while T.I. was spending the night at the apartment of her aunt, A.T.,
with whom Smith lived. T.I. testified on closed circuit television because she was too frightened to testify before
Smith or in open court. Thetria court held a hearing to determine whether T.1. should be permitted to testify by
closed circuit television. The judge heard testimony from T.1., her mother, and a counselor working with T.I. through
her school. The judge concluded that T.I. was extremely and abnormally fearful of testifying before Smithandin
open court; therefore, it would be traumatic for her to testify in open court. After the court madeitsruling, defense
counsel informed the judge that Smith would be willing to waive his presence in the courtroom while T.I. testified.
Thejudge still held that closed circuit television testimony was required because T.I. would be too traumatized to
testify in open court.

T.1. testified that, while she was sleeping on her stomach on the sofain her aunt's apartment, someone
pulled down her pajama bottoms and digitally penetrated her from the back and front. T.I. testified that she was able
to see that it was Smith as he was going to the bathroom. T.I. did not tell her aunt what had happened. Shetold her
mother as soon as she returned home on the evening of December 31,1994,

T.I. wasinterviewed by Detective Edward Koenig on January 3, 1995. T.l. used an anatomically-correct doll
to demonstrate what Smith had done to her. Thisinterview was videotaped. Thetrial court conducted a preliminary
hearing to determine the admissibility of T.l.'s videotaped statement at trial.

During the videotaped interview, there was a one-minute break to allow Detective Koenig to determine
whether he had overlooked any topics while questioning T.I. Thetrial court noted that some of the questions that
followed the break were repetitive, but were not unduly suggestive. A copy of the videotape was admitted into
evidence even though it was duplicative of T.l.'s court testimony.

Smith testified and denied the all egations against him.

The jury convicted Smith of first-degree aggravated sexual assault. Smith was sentenced to a prison term of
seventeen years.

The Appellate Division reversed the convictions, reasoning that T.1.'sfear of testifying in open court was
not asufficient basis to allow the use of closed circuit television under the principles enunciated inMaryland v.
Craig and adopted by this Court in State V. Randall. The Appellate Division also held that it wasreversible error to
admit into evidence that portion of the videotaped interview of T.I. that followed the one-minute break because the
"re-interview" was full of suggestive material and was more like cross-examination than the neutral examination
required by N.JR.E. 803(c)(27)
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The Supreme Court granted certification.

HELD: Thetrial court did not err in permitting T.I. to testify on closed circuit television. The videotaped statement
made by the child to the police was sufficiently reliable and, therefore, was admissible at trial.

1. Thetrial court made the factual findings required by the statute to determine whether T.I. should be permitted to
testify out of the presence of thejury. Thetrial court's findings were supported by substantial credible evidencein
the record and should not have been disturbed. (pp. 10-12)

2. The constitutional right to confrontation is not absolute; it is subject to certain exceptions. The protection of
children from undue trauma associated with testifying is an important public policy goal. Craig and_Crandall do not
require the result suggested by the Appellate Division. T.l.'stestimony in open court would have so overwhelmed
her that it would undermine the truth-finding function of thetrial. Thetestimony on closed circuit television was
under oath, T.l. was cross-examined, and the jury was able to observe T.l.'s demeanor. Thus, Smith was not
deprived of hisright to confrontation. (pp. 12-17)

3. NJRE. 803(c)(27) requires atria court to make apreliminary finding that an out-of-court statement is sufficiently
reliable to satisfy itstrustworthiness. Based on the totality of the circumstances, the videotaped statement is more
than sufficiently reliable. The circumstances surrounding the questioning were unimposing and were not stilted or
biased against Smith. The use of the anatomically-correct doll did not undermine the reliability of T.l.'s statement.
Although some of Detective Koenig's questions were leading, they were not unduly suggestive or akin to cross-
examination. (pp. 12-23)

Judgment of the Appellate Division isREVERSED and the matter isREMANDED to the Appellate Division
to decide the remaining issues raised but not resolved in that court.

CHIEF JUSTICE PORITZ and JUSTICESHANDLER, POLLOCK, O'HERN, GARIBALDI and STEIN join
in JUSTICE COLEMAN'Sopinion.
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COLEMAN, J.

Thi s appeal involves a conviction for aggravated sexual

assaul t

upon an eight-year-old female. The critical issues raised are

whet her

circuit television viol ated defendant's constituti onal

permtting the child to testify before the jury on closed

right to



confrontation, and whether a videotaped statenent nade by the child
to the police should have been excluded fromthe trial as unreliable
evidence. In a published opinion, the Appellate Division ruled in

f avor of defendant on both issues. 310 N.J. Super. 140, 145-46

(1998). We granted the State's petition for certification, 155 N.J.

587 (1998), and now reverse on both issues.

T.1., the victimof the all eged aggravated sexual assault, was
eight years old at the tinme of the offense on Decenber 30, 1994. The
of fense occurred while T.1. was spending the night with her aunt,
A.T., who lived with defendant at the sane address. T.I|. testified
on closed circuit television because the trial court found that she
was too frightened to testify before defendant or in an open
courtroom T.l. testified that the incident occurred while she was
sl eeping on a sofa in the living roomat her aunt's apartnment. She
stated that while she was sl eeping on her stomach, a person pulled
down her pajama bottonms and digitally penetrated her fromthe back
and front. Although T.1. could not see the perpetrator's face at the
time, she saw that it was defendant as he was going to the bathroom
She al so recogni zed the individual's voice as that of defendant when
he said to her that he was sorry and that he thought she liked it.

After the incident, T.l. saw the perpetrator go into her aunt's



bedroom T.I. was able to see by light froma television in her
aunt's bedroom

T.1. spent the next day at her aunt's apartnment w thout telling
her aunt what had happened the night before. The aunt dropped T.1I.
off at T.I.'s nother's house the evening of December 31, 1994. After
arriving at honme, T.I. told her nother what had happened. Detective
Edward R. Koenig interviewed T.1. on January 3, 1995, and vi deot aped
the interview A copy of the video tape was admtted as evidence
even though it was duplicative of T.l.'s court testinony. T.I. used
an anatom cally-correct doll during the videotaped interviewto

denmonstrate what defendant had done to her.

A l., the child' s mother, testified that there was a time when
she and T.1. lived with A T. During that period, defendant woul d
visit the honme al nost daily. When T.1. was taken back to her home on

Decenmber 31, 1994, T.l1. told her nother what defendant had done to
her. Although A I. was not asked to repeat what T.l. said, A .
stated that based on what T.I. told her, A l. contacted the county
prosecutor on January 3, 1995. The trial court immediately expl ai ned
to the jury why that fresh-conpl aint evidence was admtted.

Def endant testified on his own behalf and denied the
al l egations. He stated that on the night in question he returned
home intoxicated. He testified that after going to the bathroom he

went to bed wi thout disturbing T.I.



The jury convicted defendant of first-degree aggravated sexual
assault. He was sentenced to a custodial term of seventeen years
wi thout a parole disqualifier. On appeal, the Appellate Division

reversed his conviction. Smth, supra, 310 N.J. Super. at 145-47.

The panel reasoned that T.l1.'s fear of testifying in the open
courtroomwas not a sufficient basis to allow the use of the cl osed

circuit television under the principles enunciated in Maryl and v.

Craig, 497 U.S. 836, 110 S. C. 3157, 111 L. Ed. 2d 666 (1990), and

adopted by this Court in State v. Crandall, 120 N.J. 649 (1990).

Smith, supra, 310 N.J. Super. at 145. The panel read Craig and
Crandall as holding “that testinmony by closed circuit tel evision my
only be enployed to protect the infant froma face-to-face
confrontation with the defendant.” 1d. at 144-45. Fear of the
courtroom al one was deemed insufficient. 1d. at 145.

The panel also held that it was reversible error to admt into
evi dence that portion of the videotaped interview of T.l. that
followed a one-m nute break. [d. at 146. According to the panel,
the “re-interview was “replete with suggestive material and nore
akin to cross-exam nation than the neutral exam nation [N.J.R E.

803(c)(27)] requires.” 1bid.




The State argues that under the facts of this case, the
provisions of N.J.S. A 2A:84A-32.4, and the controlling decisional
law, permtting T.l. to testify on closed circuit television did not
deprive defendant of his constitutional right of confrontation.

Def endant nmmi ntains that the Appellate Division properly limted the
availability of closed circuit television testinony to those

i nstances in which specific findings have been made that the w tness
will be traumatized by the defendant’s presence. Defendant insists
that the evidence at trial was anbi guous regarding the determ native
cause of T.1.’s fear and that the trial court inproperly refused to
permt himto waive his right to be present so as to enable T.I. to

testify live before the jury.

Qur analysis nmust begin with an exam nation of the facts found
by the trial court that informed its decision to allow T.I. to
testify on closed circuit television. At the tine of trial, T.1. was
nine years old. The trial court conducted a pretrial hearing to
determ ne whether T.l. should be permtted to testify on cl osed
circuit television pursuant to N.J.S.A. 2A:84A-32.4. That hearing

was conducted on June 4, 1996.



T.1. testified at the hearing that she feared tal king about the
incident and stated that she would not be able to talk about it if
def endant was present. T.l. also indicated that she would not be
able to testify in court in front of a jury even if defendant was not
present.

Next to testify was Jacquel yn Bonanno, a counselor for the

Resol ve Community Counseling Center, who had been working with T.1.

through T.1.’s school. Ms. Bonanno testified that in her opinion,
T.1. would be unable to testify either in front of defendant or in
front of a jury. She stated that T.l. continually indicated that she

was frightened and did not want to go to court. Wen Ms. Bonanno was

asked by the trial judge whether she thought that testifying would be

a traumatic event for T.1., M. Bonanno sai d yes.

Al., T.1.”s nmother, testified that a week prior to the hearing
T.1. and the assistant prosecutor had cone to court to try to
acquaint T.1. with the courtroom A.l. indicated that T.I. refused
to sit in the witness chair and refused to talk. A 1. also testified
that T.1. was having problenms going to school and interacting with

ot her children.
At the close of the evidentiary hearing, the trial court made
the follow ng factual findings and | egal concl usions:
My view of that child is, A sure, she is

frightened but it's beyond the fear |'ve seen in
ot her children who have testified in simlar



cases before me in simlar courtroonms as this.

| have had other cases involving children of
seven, eight, nine, ten and they're all afraid
to cone into court. But that is overcone in the
past at |east by themcomng in a day or week
before and sitting in the [witness] seat.

This child is a very frightened little
girl. That fear cones through quite clearly.
It conmes through also if [T.1.] doesn't want to
go on about a question, [T.l.] puts her head
down and doesn't say anything and then you have
to ask her another question to draw her out.

Now clearly from[T.1.] the facts are quite
evident. Although she has no troubl e sleeping,
her nother confirnms that fact, she still has a
| ot of fear of [defendant].

It conmes through through her nother who
testified that the little girl is frightened of
this gentl eman and of the person, M ss Bonanno,
who has interviewed the child and tal ked to the
child and acted as her counselor and it is clear
t hat she has fear not only of testifying in this
room before 12 or 14 strangers but also of this
particul ar gentl eman.

| have witten down the foll owi ng notes on
[T.1.], some of which were questions by the
State and sonme of which were m ne and sone
def ense questions. She said quite clearly in
t here she could not testify in person before the
jury. That she's scared when she sees the
defendant. That she's not able to sit in the
witness chair. That because the roomis too big
and she cannot talk in court. But she could
tal k about it in camera with the |ink-up we have
set up here



[ The child's nother] testified . . . that
the child has in the | ast several weeks
mani f ested nore problenms. She's afraid of him
Whenever she sees him she gets very angry and
fearful and what's very inportant is that it's
mani festing itself in school and that's
mani festing itself around the area of the first
trial date, which is May 6th continuing through
today's date. That's why the school brought in
t he counsel or.

To say that's sonme coincidence is begging

the -- is evading the question it seens to ne.
The child is getting nore and nore fearful. She
is even faking illness not to go to school.

Now, the fact that the nother thought the
child could testify in court is not controlling.
The expert says that that can't happen. The
child says that can't happen. | find based upon
the testinony that |1've heard quite clearly
beyond ny m nd any doubt, surely by clear and
convinci ng evidence, that this child is
frightened of your client and frightened of
t hese surroundi ngs and frightened beyond the

nor mal .
T.1. was scheduled to testify on closed circuit television on
June 5, 1996. Before that testinony could begin, T.I. becanme ill.
The assi stant prosecutor infornmed the court that T.1. "has been
throw ng up." When defense counsel urged the court to disregard the
prosecutor's statenent that the child' s illness was a further

i ndi cation of her fears of the courtroom the trial court stated:

| think it's quite clear that it's
necessary to protect her welfare as a w tness
today that she would truly be traumatized if she
was required to appear in court before the jury
and your client.



| believe that based upon ny seeing the
child testify yesterday before me and heari ng
her therapist testify before in open court.
This is not nmere nervousness or excitenment or
any reluctance to testify. | have tried simlar
cases in the past with other children. None of
them enjoy comng in. But |'ve never seen a
child nore frightened to conme into court than
this particular case.

To sunmarize, the trial court found that T.1. was fearful of
testifying in open court and in the presence of defendant, and for
t hose reasons, she needed to testify on closed circuit television.
After the court nmade its rulings on June 4, 1996, defense
counsel informed the trial court for the first tinme on June 5, 1996,
t hat defendant was "willing to waive his presence and . . . sit in
anot her roomor outside in the hallway while [T.I.] testifie[d]."
The trial court concluded that the child still would be too
frightened or traumati zed to testify.
The statute that outlines when a child may be permtted to
testify out of the presence of the jury provides:
a. |In prosecutions for aggravated sexual

assault [and] sexual assault . . . , the court

may, on notion and after conducting a hearing in

canera, order the taking of the testinony of a

wi tness on closed circuit television at the

trial, out of the view of the jury, defendant,

or spectators upon nmaking findings as provided

in subsection b. of this section.

b. An order under this section may be nade
only if the court finds that the witness is 16

years of age or younger and that there is a
substantial |ikelihood that the witness would



suffer severe enotional or nmental distress if
required to testify in open court. The order
shall be specific as to whether the witness wll
testify outside the presence of spectators, the
def endant, the jury, or all of them and shall be
based on specific findings relating to the

i npact of the presence of each.

[N.J.S. A, 2A: 84A- 32. 4]

It is clear that the trial court nade the factual findings required
by the statute, and those findings are supported by substanti al

credi ble evidence in the record. State v. Locurto, 157 N.J. 463, 472

(1999); State v. Johnson, 42 N.J. 146, 161-62 (1964). Those fi ndings

shoul d not be di sturbed.

Al t hough the trial court conducted the evidentiary hearing
required by N.J.S. A 2A:84A-32.4 and found that the statutory
precondi tions for allow ng testinony on closed circuit tel evision had
been satisfied, defendant nonethel ess contends that his
constitutional right to confrontation was violated. The

Confrontati on Clause of the Sixth Anendnent of the United States

Constitution provides: “In all crimnal prosecutions, the accused
shall enjoy the right . . . to be confronted with the w tnesses
against him” The Confrontation Clause is applicable to the states

10



t hrough the Fourteenth Amendnment. Pointer v. Texas, 380 U.S. 400, 85

S. Ct. 1065, 13 L. Ed. 2d 923 (1965).

In Mattox v. United States, the first case interpreting the

Confrontation Clause, the United States Suprene Court noted:

The primary object of the [Confrontation

Cl ause] was to prevent depositions or ex
parte affidavits . . . being used agai nst
the prisoner in lieu of a personal

exam nati on and cross-exam nation of the

wi tness, in which the accused has an
opportunity, not only of testing the
recollection and sifting the conscience of
the witness, but of conpelling himto stand
face to face with the jury in order that
they may | ook at him and judge by his
deneanor upon the stand and the manner in
whi ch he gives his testinony whether he is
wort hy of belief.

[Mattox v. United States, 156 U.S. 237, 242-43,
15 S. C. 337, 339, 39 L. Ed. 409 (1895)]

Al t hough the constitutional right to confrontation is firmy
entrenched in American jurisprudence, the right is not absolute.

Craig, supra, 497 U.S. at 844, 110 S. Ct. at 3163, 111 L. Ed. 2d at

677. Both the United States Suprene Court and this Court have held
that the right is subject to certain exceptions of consequence. |d.
at 857, 110 S. Ct. at 3170, 111 L. Ed. 2d at 686 (using closed

circuit television testinony does not violate Confrontation Clause

where child witness fears defendant); I|daho v. Wight, 497 U.S. 805,
110 S. Ct. 3139, 111 L. Ed. 2d 638 (1990) (admtting hearsay

statements into evi dence does not violate Confrontation Clause when

11



statenments have sufficient indicia of reliability); Coy v. |owa, 487

U.S. 1012, 108 S. Ct. 2798, 101 L. Ed. 2d 857 (1988) (hol ding an

exception to Confrontation Clause nust further inportant public

policy); Pennsylvania v. Ritchie, 480 U.S. 39, 107 S. C. 989, 94 L.

Ed. 2d 40 (1987) (determ ning that Confrontation Cl ause does not

conpel pre-trial discovery); Bourjaily v. United States, 483 U.S.

171, 107 S. C. 2775, 97 L. Ed. 2d 144 (1987) (holding co-conspirator

hear say exception does not violate Confrontation Cl ause); United

States v. Inadi, 475 U.S. 387, 106 S. C. 1121, 89 L. Ed. 2d 390

(1986) (sanme); Ohio v. Roberts, 448 U.S. 56, 100 S. Ct. 2531, 65 L.
Ed. 2d 597 (1980) (stating denonstration of unavailability of w tness
IS not necessary prerequisite to adm ssion of certain hearsay to

avoid violation of Confrontation Clause); California v. Green, 399

U.S. 149, 90 S. Ct. 1930, 26 L. Ed. 2d 489 (1970) (hol ding pri or

statenment subject to cross-exam nati on when nade does not violate

Confrontation Clause); Crandall, supra, 120 N.J. 649 (holding child's

closed circuit television testinony does not violate Confrontation
Cl ause where child wi tness fears defendant).

The basic elenents of confrontation are physical presence, oath,
cross-exam nati on, and observation of deneanor by the trier of fact.

Crai g, supra, 497 U.S. at 846, 110 S. C. at 3163, 111 L. Ed. 2d at

678. However, “[t]he central concern of the Confrontation Clause is

to ensure the reliability of the evidence against a crim nal

12



def endant by subjecting it to rigorous testing in the context of an
adversary proceeding before the trier of fact.” 1d. at 845, 110 S.
C. at 3163, 111 L. Ed. 2d at 678.

The trial court determned that T.1.’s abnormal fear of
testifying both in the presence of defendant and the jury required
the use of closed circuit television. 1In reversing, the Appellate
Division interpreted Craig and Crandall as establishing “that

testinmony by closed circuit television may only be enployed to

protect the infant froma face-to-face confrontation with the

defendant.” Smith, supra, 310 N.J. Super. at 144-45 (citing Craig,
supra, 497 U.S. at 856, 110 S. Ct. at 3169, 111 L. Ed. 2d at 685;

Crandall, supra, 120 N.J. at 655.) The court held that because

def endant was willing to waive his presence, use of closed circuit

tel evision was a “clear violation of the principles pronounced in

Craig and Crandall,” requiring a reversal of the conviction. |d. at
145.

We disagree that either Craig or Crandall required a reversal in

this case. To the contrary, the Craig and Crandall decisions provide
t he logical framework and reasoned foundation on which an affirmance
of the trial court's rulings should have been prem sed.

The protection of children fromundue trauma associated with

testifying is an inportant public policy goal. Coy, supra, 487 U.S.

at 1025, 108 S. Ct. at 2805, 101 L. Ed. 2d at 869 (O Connor, J.,

13



concurring). Clearly, that is the public policy sought to be
advanced by N.J.S.A. 2A:84A-32.4. Wth the caveat of Mattox firmy
in mnd, the Craig Court held that considerations of public policy
can trunp the preference for face-to-face confrontation in a case in
which a child witness will be unduly traumati zed by the presence of

t he def endant. Craig, supra, 497 U.S. at 853, 110 S. C. at 3167,

111 L. Ed. 2d at 683. Here, as in Craig, “where face-to-face
confrontation causes significant enotional distress in a child
Wi tness, there is evidence that such confrontation would in fact
di sserve the Confrontation Clause’ s truth-seeking goal.” [d. at 857,
110 S. Ct. at 3169, 111 L. Ed. 2d at 686. The record before us
establishes that face-to-face confrontation between T.l. and
def endant, and/or between T.1. and the jury, “nmay so overwhel mthe
child as to prevent the possibility of effective testinony, thereby
underm ning the truth-finding function of the trial itself.” Coy,
supra, 487 U.S. at 1032, 108 S. Ct. at 2809, 101 L. Ed. 2d at 874
(Blackmun, J., dissenting). The trial court's factual findings and
wel | -reasoned opi nion were intended to preclude that from occurring.
We reject the Appellate Division's attenpt to limt application
of N.J.S.A. 2A:84A-32.4 to only those instances in which the child s
i ncapacitating fear is derived solely fromthe presence of the

def endant. Here, there is no clear way to differentiate anong the

origins of T.l.'s fears. \Wether her fear was attributable to

14



def endant, or resulted froma combination of testifying in the
courtroomin the presence of defendant cannot be di scerned.

Def endant did not agree to waive his presence until attenpts had been
made to prepare the victimto testify in defendant's presence. By
the time he offered to waive his presence on June 5, 1996, the
traumatic effect had al ready underm ned the truth-seeking function of
the trial. A week before trial, the child denonstrated her fears
when a courtroom rehearsal was attenpted. Such fears by a nine-year-
ol d sexual assault victimshould not be allowed to subvert the truth
which in turn frustrates the underlying truth-seeking principles of

t he Confrontation Clause.

The nore reasoned approach is to look at the result of the fear,
not sinply its origin. |If the effect of the child s fear is to
prevent the proper functioning of the truth-finding process, whether
that fear derives fromthe presence of the defendant alone, or a
conmbi nati on of the presence of the defendant and the jury, or from
the courtroom should not lead to a different result under N.J.S. A
2A: 84A-32.4 or the Confrontation Clause. Moreover, in a typical busy
courthouse, it is inpractical to seek a smaller courtroomin an
attempt to possibly reduce the child-victims fear, particularly when
the child is so afraid that the attenmpt is not |ikely to succeed.

Here, as in Craig, the testinony on closed circuit television

was under oath, an extensive cross-exam nati on was conducted, and the

15



jury and defendant made observations of T.1.'s deneanor that
“adequately ensure[d] that the testinony [was] both reliable and

subj ect to rigorous adversarial testing in a manner functionally

equi valent to that accorded |live, in-person testinony.” Craidg,
supra, 497 U.S. at 851, 110 S. Ct. at 3166, 111 L. Ed. 2d at 682. It
must be renmenbered that “the ultimte purpose of the Confrontation

Cl ause is not to protect eye-to-eye contact between the jury and

w tness” but instead “to further the truth-seeking process of the

trial by ensuring that the jury can observe the demeanor of the

witness.” Crandall, supra, 120 N.J. at 658. Under the facts and

circunmstances of this case, it cannot be said that the use of cl osed
circuit television deprived defendant of his right to confrontation
Consequently, we hold that the trial court did not err in permtting

T.1. to testify on closed circuit television.

The State also argues that the videotaped statenment given by

T.1. was properly admtted as evidence. Pursuant to New Jersey Rule

of Evidence 104, the trial court conducted a prelimnary hearing to

determne the adm ssibility of that statenent. During that hearing
Detective Edward R Koeni g, an experienced detective in the Union

County Prosecutor’s O fice, Child Abuse Unit, testified that the

16



vi deot ape enconpassed his entire conversation with T.1., except for
his introduction to her. The videotape reveals that during the
interview, the detective asked T.1. a nunber of questions about the
i ncident, using an anatom cally-correct doll to permt T.I. to
denonstrate the assault. A break was taken during the interviewto
all ow Detective Koenig to confer with a “spotting” detective to
det erm ne whet her he had overl ooked any topics while questioning T.1.
The break | asted approxi mately one m nute and was not recorded on the
vi deot ape. The detective then continued with foll ow up questions for
T.1. The trial court observed that although sone of the questions
that followed the break were repetitive, they were not unduly
suggestive. Nonetheless, the court waited until after hearing T.1."'s
trial testinmony before deciding whether to admt the videotape as
evidence. After hearing T.1.'s trial testinmony, the trial court
concl uded that the videotape was adm ssible, finding it trustworthy
and reliable.

The Appellate Division agreed with the trial court’s
determ nation regarding that portion of the interview that preceded

t he one-m nute break. Smth, supra, 310 N.J. Super. at 146.

However, the panel held that subsequent to the one-m nute break, the
““re-interview was replete with suggestive material and nore akin to
cross-examnation.” lbid. According to the panel, “[s]uggestive

questions may not inperil voluntariness, but a |ack of spontaneity

17



creates doubts as to reliability.” [d. at 146-47. It found
reversible error in admtting the entire videotape.
T.1.'s videotaped statenment was adm tted as evidence pursuant to

New Jersey Rule of Evidence 803(c)(27). The genesis of the tender

years exception to the hearsay rule, N.J.R E.  803(c)(27), can be

traced to the Court's decision in State v. D.R., 109 N.J. 348 (1988),

whi ch recogni zed the difficult problens of proof associated wth
child-victimtestinony in sexual abuse prosecutions. |In State V.
D.R., we observed that “testinmony by the victimis often the

i ndi spensabl e el enent of the prosecution's case.” [1d. at 358. As in
many cases, the Court noted, acts of child sexual abuse are
perpetrated by an individual close to the victim unw tnessed, and

| eave no visible physical evidence. 1bid. W also noted that
testinony by the child is often “highly credible” as the

of fensi veness and i nvasive nature of the attack can be blunted by the
child s | ack of sexual orientation, thereby producing an uninhibited
ability of the child to recount the assaultive acts. 1d. at 359.

Consistent with State v. D.R., ldaho v. Wight held that before

a young victim s incrimnating hearsay statenents can be presented as
evi dence, the statenents nust bear sufficient indicia of reliability.

Wight, supra, 497 U.S. at 816, 110 S. C. at 3147, 111 L. Ed. 2d at

653. More recently, we reaffirmed that New Jersey Rule of Evidence

803(c)(27) requires a trial court to make a prelimnary finding that
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an out-of-court statenment is sufficiently reliable based on the
"time, content and circunstances of the statenent and then decide
what is the probability that the statenent is trustworthy.” State v.
D.G, 157 N.J. 112, 128 (1999). That rule was neticul ously followed
in this case.

The trial court waited until after the child had given her trial
testinmony to enable it to nmake a conpari son before making its ruling.
In so doing, the trial court was able to conpare key factors such as
t he spontaneity and consistency of the child s responses to questions

and the | anguage or term nology used by the child. See State v.

M chaels, 136 N.J. 299, 318 (1994). The eight-year-old child here
was vi deot aped only three days after the incident. Although T.1. was
obvi ously unconfortable and reticent in answering the detective’'s
gquestions, her answers were consi stent and she used unadul terated
term nology in recounting the events of the assault. T.I. exhibited
a clear understanding of the difference between telling the truth and
telling a lie, and no evidence was produced that would indicate that
T.1. had any notive to fabricate the charges. To the contrary, her
statenment was made despite the very real fear of alienating her aunt,
A. T., defendant’s fiancee.

In addition, Detective Koenig testified that other than
introducing hinmself to T.1., there was no other discussion between

hi mself and T.1. concerning the facts of the assault apart fromthat
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whi ch was vi deotaped. The circunstances surroundi ng the questioning

were uninposing and in no way unduly stilted or biased agai nst

def endant. Furthernore, we do not perceive the use of the
anatom cally-correct doll as undermning the reliability of T.1."'s
st at ement .

Al t hough sonme of the questions asked by Detective Koenig could
be deened to be slightly leading in nature, we disagree with the
Appel |l ate Division that the questions were unduly suggestive “and
akin to cross-exam nation.” Indeed, the use of |eading questions to
facilitate an exam nation of child w tnesses who are hesitant,

evasive or reluctant is not inproper. Inre RR, 79 NJ. 97, 114-

15 (1979); Inre B.G, 289 N.J. Super. 361, 370-71 (App. Div.),

certif. denied, 145 N.J. 374 (1996); United States v. Nabors, 762

E.2d 642, 650-51 (8th Cir. 1985); United States v. Littlew nd, 551

E.2d 244, 245 (8th Cir. 1977).

The facts in the present case are to be distinguished fromthose

in State v. D.G, which failed to establish sufficient reliability.
There, the eight-year-old victimwas persistently questioned on

vi deot ape by a detective fromthe Cape May County Prosecutor’s
office. The seven m nutes of questioning that occurred while the
detective spoke with the child s aunt and asked her to reassure the
little girl that it was permssible to tell the truth, went too far.

The totality of what transpired during the seven-m nute break
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persuaded the Court that the detective’s questioning was not “a
neutral interview designed to provide [the child] with a fair

opportunity to describe what happened.” State v. D.G , supra, 157

N.J. at 131. The conbination of the detective’ s questioning and the
seven-mnute gap in the interview, during which tinme the detective
and the witness’s aunt spoke to the child and encouraged her to tell
the truth, conmbined “to call into question the validity of the second
part of the interview.” 1d. at 133. In both cases, the ultimte
issue is whether the hearsay is sufficiently reliable and that answer
is highly fact-sensitive.

Based on the totality of the circunstances in the present case,
t he vi deotaped statenent of T.1. is nore than sufficiently reliable

to satisfy the trustworthiness required by New Jersey Rul e of

Evi dence 803(c)(27). W caution, however, that the trial courts in
a proper case nust serve as gatekeepers when repetitive corroborating

hearsay evidence is proffered pursuant to New Jersey Rule of Evidence

803(c)(27). Consequently, "a trial court should be cognizant of its
right under N.J.R. E. 403, to exclude evidence if it finds inits
di scretion, that the prejudicial value of that evidence substantially

outwei ghs its probative value.” State v. D. G, supra, 157 N.J. at

128.
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The judgnent of the Appellate Division is reversed. The matter
is remanded to the Appellate Division to decide the remaining issues

rai sed but not resolved in that court.

CHI EF JUSTI CE PORI TZ and JUSTI CES HANDLER, POLLOCK, O HERN
GARI BALDI, and STEIN join in JUSTI CE COLEMAN s opi ni on.
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