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OPINION:  

 [*425]   [**933]  Defendant 
was convicted in the Pemberton 
Township Municipal Court of 
driving while under the influ-
ence of alcohol.  N.J.S.A. 39:4-
50.  On his appeal, the Law Di-
vision dismissed the complaint 

"due to the [Municipal] Court's 
lack of exercise of discretion 
in allowing time elapse to occur 
as to trial of this matter." The 
State appeals. 

The facts relevant to the ap-
peal are undisputed.  The sum-
mons was issued November 25, 
1981, and fixed a return date of 
February 1, 1982 before the 
Pemberton Township Municipal 
Court.  Because defendant was a 
former mayor of Pemberton Town-
ship and a present member of its 
Municipal Utilities Authority, 
the matter was rescheduled for 
an earlier hearing in the 
Pemberton Borough Municipal 
Court on December 14, 1981.  
[***2]  For reasons not dis-
closed in the record, the com-
plaint was returned to the 
Pemberton Township Municipal 
Court with an April 1, 1982 
hearing date.  On that adjourned 
date, the State was unable to 
proceed because the police wit-
ness was on National Guard duty.  
The matter was heard on July 12, 
1982. 

At the commencement of the 
July 12 hearing, the municipal 
court judge denied defendant's 
motion to dismiss the case for 
failure to provide defendant 
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with a speedy trial. He then 
took testimony and found defen-
dant guilty of the charge. 

On de novo appeal, the Law 
Division judge heard argument, 
but did not rule, on the proofs 
in the record.  He determined  
[*426]  rather that State v. 
Potts, 185 N.J. Super. 607 (Law 
Div.1982), fixed the procedure 
"for handling municipal court  
[**934]  matters in this county 
and in this vicinage" and that 
Potts required dismissal of the 
complaint.  We find that reason-
ing and result to be mistaken.  

The criteria by which a de-
fendant's right to a speedy 
trial is to be judged are well 
established.  See Barker v. 
Wingo, 407 U.S. 514, 92 S.Ct. 
2182, 33 L.Ed.2d 101 (1972); 
Moore v. Arizona, 414 U.S. 25, 
94 S.Ct. [***3]  188, 38 L.Ed.2d 
183 (1973); State v. Szima, 70 
N.J. 196, cert. den. 429 U.S. 
896, 97 S.Ct. 259, 50 L.Ed.2d 
180 (1976); State v. Smith, 131 
N.J. Super. 354 (App.Div.1974), 
aff'd, 70 N.J. 213 (1976). As 
stated in Smith, the factors in-
clude length of delay, reason 
for the delay, defendant's as-
sertion of his right to speedy 
trial and prejudice to defen-
dant.  Smith, 131 N.J. Super. at 
361. But the question of how 
long is too long "cannot be an-
swered by sole reference to the 
lapse of a specified amount of 
time. . . ." Id. at 360.  

Here the length of delay was 
approximately 7 1/2 months.  Not 
all of that time, of course, can 
be characterized as "delay"; and 
some significant part of the 
lapse is reasonably explained 
and justified by the transfer of 
the matter between municipal 
courts and the unavoidable ab-
sence of the police witness.  

The record, moreover, shows no 
assertion by defendant of his 
speedy trial claim prior to the 
July 12 hearing; indeed at that 
hearing defense counsel asked 
that the case again be trans-
ferred back to Pemberton Borough 
for trial.  Finally, the record 
is devoid of any showing or sug-
gestion whatsoever that defen-
dant,  [***4]  who presented no 
defense at the hearing, was in 
any way prejudiced by the "de-
lay." 

The record thus is barren of 
any showing which would justify 
dismissal of the complaint on 
speedy trial grounds.  The Law 
Division judge did not purport 
to apply the Smith standards, 
but rather concluded that under 
State v. Potts, supra, all drunk 
driving cases in his vicinage 
must be heard within 60 days 
unless extended "for appropriate 
reasons" and that 180 days "is 
the  [*427]  line, the border" 
beyond which "an inference [is] 
to be taken of prejudice. . . ." 
We need not determine whether 
that represents a proper inter-
pretation of Potts.  This court 
is not bound by Potts or by the 
local administrative directive 
described in that case.  Al-
though we recognize the adminis-
trative role of the Assignment 
Judge, R. 1:33-3, we cannot 
sanction the development of a 
body of speedy trial caselaw 
which is applicable only to a 
particular vicinage within the 
state.  Here the trial judge 
failed to apply the law which is 
applicable throughout this 
state; under that law the dis-
missal of the complaint was 
without warrant. 

Accordingly we vacate the or-
der of dismissal and remand the 
matter [***5]  to the Law Divi-
sion for trial de novo, which 
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shall be before a different 
judge.  See State v. Barnes, 84 
N.J. 362 (1980); State v. Re-
sorts International Hotel, Inc., 

173 N.J. Super. 290 
(App.Div.1980), certif. den.  84 
N.J. 466 (1980). We do not re-
tain jurisdiction.   

 


