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*285 SYNOPSI S

The Superior Court, Law Division, Mnmouth County, MGann,
J.S.C., 194 N.J. Super. 622, 477 A 2d 462, held that defendant,
a quadriplegic charged with possession of nmore than 25 grans
of marijuana, was entitled to raise defense of nedica
necessity, The Supreme Court granted |eave to appeal, 97 N.J.
679, 483 A 2d 194, and summarily remanded, not retaining

jurisdiction. The Superior Court, Appellate Division held
that defendant was not precluded from raising defense of
medi cal necessity for his illegal possession and use of the

marijuana to ease pain caused by disabling spasticity
associated with being quadriplegic, but if he was acquitted,
his continued use of the marijuana would be justifiable
pursuant to statute only until either the Controlled Dangerous
Subst ance Therapeutic Research Act nade nmarijuana avail able or
until Bureau of Drugs, Food and Drug Adm nistration made
t etrahydrocannabi nol available to defendant, whichever first
occurr ed.

Order under review affirned.
Antell, P.J.A D., dissented and filed opinion.
West Headnot es

[ 1] Drugs and Narcotics k78
138k78

Def endant, a quadriplegic charged with possession of nore than
25 granms of marijuana, was not precluded from raising defense



of nmedical necessity for his illegal possession and use of the
marijuana to ease pain caused by disabling spasticity
associated with being quadriplegic, but if he was acquitted,
his continued use of the marijuana would be justifiable
pursuant to statute only until either the Controll ed Dangerous
Subst ance Therapeutic Research Act nade marijuana avail able or
until Bureau of Drugs, Food and Drug Adm nistration made
t etrahydrocannabi nol available to defendant, whichever first
occurred. N.J.S. A 2C 2-3, 24:21-20, subd. a(4), 26:2L-1 et
seqg.; R 2:5-6.

[ 2] Drugs and Narcotics k78
138k78

Judicial decision under which defendant, a quadriplegic
charged with possession of nore than 25 granms of marijuana in
violation of state statute, was not precluded from raising
def ense of nedical necessity did not exenpt from prosecution
those who would aid defendant in obtaining or possessing
mar i j uana. N.J.S. A 2C. 2-3, 24:21-20, subd. a(4), 26:2L-1 et
seq.; R 2:5-6.

[ 3] Courts k100(1)
106k100( 1)

Deci si on under which defendant, a quadriplegic charged wth
possessi on of nmore than 25 granms of marijuana in violation of
state statute, was not precluded from raising defense of
medi cal necessity was to be given only prospective
applicati on. N.J.S. A 2C 2-3, 24:21-20, subd. a(4), 26:2L-1
et seq.; R 2:5-6.
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*287 PER CURI AM

A Mnnouth County Grand Jury indicted defendant for
possession of nore than 25 grans of marijuana in violation of
N.J.S. A 24:21-20a(4). Def endant served notice on the
prosecutor that he would rely on the defense of nedical



necessity. See N J.S. A 2C 2-3. Def endant, who is a
gquadriplegic, wants to present evidence in the trial to
establish that he possessed the marijuana in question for his
use to ease the pain caused by the disabling spasticity
associated with being a quadripl egic.

[1][2][3] The State's pre-trial motion to strike the nedica
necessity defense as a matter of |aw was deni ed. We deni ed
the State's notion for |eave to appeal. R 2:5-6. The
Suprene Court granted the State | eave to appeal and "summarily
remanded [the matter] to the Appellate Division to hear
the nerits of the appeal.” 97 N.J. 679, 483 A 2d 194.

We now affirm the order under review substantially for the
reasons expressed by Judge McGann in his opinion dated Apri
6, 1984. 194 N.J. Super. 622, 477 A 2d 462. Conpare State v.
Stewart, 196 N.J. Super. 138, 481 A 2d 838 (App.Div.1984).

We add sinmply that should defendant be acquitted during the
impending trial based on a nedical necessity defense, his
continued use of marijuana will be justifiable pursuant to
N.J.S.A. 2C:2-3 only wuntil either the Controlled Dangerous
Substance Therapeutic Research Act, N. J.S A 26:2L-1 et seq.
makes marijuana available to defendant or until the Bureau of
Drugs, Food and Drug Admnistration, in the US. **1283
Depart nment of Heal t h and Human Servi ces makes
t etrahydrocannabinol (TCH) available to defendant, whichever
first occurs. Qur decision should not be interpreted as
exenpting from prosecution those who would aid defendant in
obt ai ni ng or possessing nmarijuana. Finally, this decision is
to be given only prospective application.

ANTELL, P.J.A D., dissenting.

| disagree that defendant's tragic condition supports the
affirmati ve defense of necessity to a charge of unlawfully
*288 possessi ng nmari huana. Al t hough its utility for research
pur poses "under strictly controlled circunstances,"” N. J. S. A
26:2L-2, has been given legislative recognition, marihuana
nevertheless remains a Schedule | controlled dangerous
subst ance. N.J.S. A 24:21-5e. As the trial judge noted,
this neans that apart fromits "high potential for abuse,” the
statute declares that it has "no accepted nedical wuse in
treatnent in the United States; or |l acks accepted safety for
use in treatment under nedical supervision." 1bid. Although
the prem ses of this enactnent are being debated within the
nmedi cal profession and may be under exanmination by the



| egislature, the legal prohibition upon the use of marihuana
prevails and until the law is changed the substance renmains
unavail abl e for use by defendant even for what he conceives to
be medi ci nal purposes.

According to the opinion wunder review the defense of
necessity woul d be established upon proof of the follow ng:

(1) [defendant's] condition;

(2) that it is "sense-threatening"--in his case, that the
i nvol untary spastic epi sodes are real and pai nful

(3) that physiological relief (that is by way of nuscle

rel axation, "pain blocking” of the nervous system or the
i ke) does occur and

(4) that there is no other licit substance which can be
prescribed affording the sanme benefits but wthout other
del eterious side effects. [State v. Tate, 194 N.J. Super.

622, 633, 477 A.2d 46 (Law Div.1984) ].

If the defense prevails it serves not only to exculpate
def endant of unlawfully wusing marihuana, but also as an
invitation to him and to others to conmt a wde range of
possessory infractions wi thout hindrance in the future. The
ammesty granted is not only for possession imediately
incidental to use, but for possession at all other tinmes as
wel | . This follows because the need for therapeutic
adm ni stration cannot be forecast, and defendant would have to
have it available at all times for use when the need arises.

Furthermore, it wuld be left to defendant's wunsupervised
judgnment to decide when, under what circunstances and in what
dosages it should be wused. As the trial judge hinself

recogni zed, the substance may not be prescribed *289 for use
and it would therefore be inpossible for defendant to obtain
pr of essi onal gui dance when actually medi cati ng.

If, in fact, the defense is intended to prevail only in the
case of possession incidental to actual use, the fact finder
woul d then have to decide whether the use on any particular
occasion was in response to an actual episode of spasticity or
for another non-justifiable purpose. In resolving this
guestion a jury would have before it no evidence other than
t he subjective testinony of the defendant as to the duration
and severity of his synptoms, and the decision of defendant's
credibility could only be arbitrarily nade. There woul d
sinply be no way of deciding whether the wuse was for
t herapeuti c purposes or just as an intoxicant.

It is no answer to say that jurors are frequently called upon
to wei gh subjective conplaints of pain. Perhaps this is so.



But to allow a jury to decide the question of gquilt or
i nnocence on whether it chooses to believe defendant used the
substance to ease his pain or for other reasons woul d defeat,
it seenms to ne, an unm stakable legislative policy of
precl udi ng such use under any and all circumstances.

**1284 The case before us nmust be considered, not in
i solation, but as a precedent for others. If the decision
under reviewis affirmed it would stand as a mandate to juries
in a wide variety of cases to give legal validation to the
medi cal efficacy of illicit drugs in treating clainmed synptons
of a purely subjective character despite the legislature's
position to the contrary. While it is not inconceivable that
t he defense of necessity could be viable in a prosecution for
unl awf ul possession of a controlled dangerous substance, it
should not be available where the alleged necessity is
regularly recurrent and the violation evidences a cal cul ated

intention to disregard the statutory prohibition. If there
is to be a change in the legal status of this drug it should
be made by the legislature and not by the courts. | would

t herefore reverse.

END OF DOCUMENT



