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The i ssue on appeal is whet her def endant Vi ncenzo Lat ona shoul d
be sent enced as a second or third tine of fender for drivingwhile
intoxicated (DW), in violation of N.J.S. A 39:4-50.

On July 22, 1996, defendant appeared before the Sparta

Muni ci pal Court and pled guilty tothe offense of DW. As athird-



ti me of fender, defendant was sentenced to serve 180 days in the
county jail and his driving privileges were revoked for ten years,
pursuant toN.J.S. A 39:4-50(a)(3). Defendant's jail sentence was
st ayed pendi ng hi s appeal to the LawDi vi sion; the issue on appeal

bei ng the propriety of the 180-day jail terminposed on him Onthe

trial de novo, Judge Hanifan, relying onthe Suprene Court's ruling

inState v. Laurick, 120N J. 1 (1990), cert. denied, 498 U.S. 967,

111 S. Ct. 429, 112 L. Ed. 2d 413 (1990), reduced the custodi al
aspect of defendant's sentence to ninety days, to conformto the
custodi al penalty legislatively authorized for a second-tine

of fender. The State appeals. See State v. Faunce, 244 N. J. Super.

499, 501 (App. Div. 1990) (hol ding that the State has the conmon-| aw
right to appeal where constitutionally perm ssible). The custodial
aspect of defendant's sentence has once agai n been stayed pendi ng
t his appeal.

It appears w thout dispute that defendant's first DW
convictionwas in 1988 inthe Towmmship of M. AOive and his second
was in 1991 in the Borough of Ft. Lee. At thetime of theM. Aive
of fense, defendant was i ndi gent, and he was not represented by
counsel . After reviewingtherecords of the M. Aive conviction,
Judge Hani fan found t hat def endant was not advi sed of either his
ri ght to counsel or, inviewof his indigency, hisright to have
counsel appointedtorepresent him |n point of fact, the 1988 M.
A ive DW conviction was an "uncounsel ed convi ction.” Consequently,

Judge Hanifan read Lauricktorequire that the M. A ive conviction
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not be counted i n appl yi ng t he progressi vel y-enhanced penal ti es t hat
second and third of fenders recei ve under NJ. S. A 39:4-50(a)(2) and
(3). Asthe Court saidinLaurick: "athird of fender with one prior
uncounsel ed convi ction coul d not be sentenced to nore than ni nety

day's inprisonnent."” Laurick, supra, 120 N.J. at 16.

On appeal , the State focuses upon the fact that, in deciding

Laurick, the Court relied upon |anguage inBal dasar v. Illinois, 446

U.S. 222, 100S. Ct. 1585, 64 L. Ed. 2d 169 (1980), to the effect

t hat uncounsel ed convi cti ons cannot be used t o enhance puni shrent for
subsequent of fenses. However, the State poi nts out that Bal dasar was

expressly overruled inNichols v. United States, 511 US. 738, 114

S. Ct. 1921, 128L. Ed. 2d 745 (1994). The State now urges that,

gi ven t he opportunity, our Suprenme Court woul d fol | owN chol s and
nodi fy its Laurick decision, sowe shouldreject the reduction of
def endant' s sentence and require that he be sentenced as athird-tine
DW of fender, pursuant to N.J.S. A 39:4-50(a)(3).

Thi s court may not specul at e on whet her our Suprene Court woul d
rethink its holdinginLaurick because a subsequent United States
Suprene Court deci sion overrul ed one of the cases upon whi ch Lauri ck
relied. Aclose reading of Laurick i ndi cates nuch authority and
reasoni ng apart fromBal dasar to support the decision. As to
Bal dasar, the Court pointedly said:

We are satisfiedthat thereis acorevalueto
Bal dasar that we should follow. that an
uncounsel ed convi cti on wi t hout wai ver of the

right tocounsel isinvalidfor the purpose of
increasing a defendant's | oss of liberty.
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[ Laurick, supra, 120 N.J. at 16.]

For present purposes, we are bound to adhere toLaurick, andtothe
"core val ue" expressed, whichwe findto be applicabletothis case.

The State further contends that it was i nproper for the Law
Di vi sionto consider that a portion of defendant's custodi al sentence
coul d be substituted for serviceinthe Sheriff's Labor Assi stance
Program Thi s i ssue was not rai sed bel owand we see no j ust reason
to address it on appeal. R. 2:10-2.

| n accordance wit h t he foregoi ng di scussi on and substantially
for the reasons expressed by Judge Hani fanin his oral opinions of
Decenber 20, 1996, and March 21, 1997, the final judgnment entered

April 4, 1997, is affirnmed.



