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The i mportant i ssue raised by this caseis whether atrial judge,

inadmtting other-crines evidence pursuant toN J. R E. 404(b), has the



obligation, inorder to avoi d undue prejudice to the defendant, to
limt the scope of that evidence to those facts necessary to provethe
proposition for whichit is offered. W holdthat where t he ot her -
crimes evi dence i s ot herw se adm ssi bl e but i nvol ves i nfl ammat ory and
ot her unduly prejudicial facts, thejudgeis obligedtorequirethe
evidence to be sanitized to the extent necessary to acconmpdat e both
the State's right to establish afact inissue and the defendant's
right toafair trial. The context inwhichtheissue arises hereis
a prosecution for robbery and attenpted nmurder in which the State
sought to prove that defendant's notive was retaliation for the
victim s having inplicated himinthe burning death of a dog bel ongi ng
tothevictinms cousin. We are satisfiedthat while sone evidence of
t he epi sode was adm ssible to prove notive, the gruesone details
surroundi ng t he dog' s deat h shoul d not have been adm tted si nce t hey
wer e unnecessary to establ i sh notive and were unduly prejudicial to
defendant in ternms of the crinmes for which he was standing trial.
Accordingly, we reverse and remand for a new trial.

Following atrial by jury defendant Paul Collier was found guilty
of first-degree robbery of Keeon Burke(N. J. S. A. 2C 15-1) (count 1);
third-degree attenpted theft fromKeeon Burke(N. J. S. A. 2C. 20-3(a) and
N.J.S.A 2C:5-1) (count 2); first-degree attenpted nurder of Keeon
Burke(N.J.S. A 2C 11-3 andN J.S. A 2C:5-1) (count 3); second-degree

aggravated assault ( N.J. S. A. 2C 12-1(b)(1)) (count 4); fourth-degree



aggravat ed assaul t by know ngly under circunstances nmani f esti ng extrene
indifference tothe value of humanlife pointing afirearm a handgun,
at or inthedirection of Keeon Burke ( N.J.S. A. 2C: 12-1(b)(4)) (count
5); and second- degr ee possessi on of a handgun for an unl awf ul purpose
(N.J.S. A 2C:39-4(a)) (count 7).1

At sentence the trial judge nmerged count 4 into count 1 and counts

2, 5 and 7intocount 3 and i nposed two concurrent twenty-year terns
of inprisonnent with ten years to be served wi thout parole.?
In this appeal defendant raises the follow ng issues:

PO NT | DEFENDANT WAS DENI ED A FAI R TRI AL WHEN
THE TRI AL JUDGE ALLOWED THE PROSECUTCR
TO ADDUCE EVI DENCE AND THEN COMMVENT | N
SUMVATI ON ON | RRELEVANT AND
PREJUDI G AL | NFORVATI ON THAT KEECON AND
KEVI N BURKE " LAI D LOW AFTER THE DOG
BURNI NG EPI SODE BECAUSE " WORD ON THE
STREET WAS THAT" DEFENDANT AND LANE
VERE "LOOKI NGFORTHEM " (Partially
Rai sed Bel ow).

PO NT Il THE TRI AL JUDGE ERRED I N ALLOW NG THE
STATE TO | NTRODUCE EVI DENCE OF
DEFENDANT' S ALLECGED | NVOLVEMENT | N THE
BURNING OF A PIT BULL ON A PRI OR
OCCASION I N VIOLATION OF N.J.R E.
404(b) AND 403 AND IN G VING AN
| NADEQUATE LIM TING | NSTRUCTI ON

YI'mrediately prior totrial the State di sm ssed the charge set
forth agai nst def endant i n count 8 as well as all charges agai nst t he
co-defendant Andre Lane. Only Lane was charged in count 6.

W al so note that thetrial judge i nposed $50 penaltiesin favor
of the Victins of Oine Conpensation Board. Sincethese were crines of
vi ol ence the m ni numpenalty shoul d have been $100. See N. J. S. A
2C: 43-3.1(a)(1).




REGARDI NG THI S EVI DENCE. (Partially
Rai sed Bel ow) .

PO NT 11| DEFENDANT' S SENTENCE IS MANI FESTLY
EXCESSI VE AND UNDULY PUNI TI VE.

W agree with the argunent rai sed by def endant in Point | and al so
conclude that the evidence admtted under N.J. S. A. 404(b) shoul d have
been sanitized. W reverse andremand for anewtrial. Accordingly,
we do not address defendant's sentence in this appeal.

On June 26, 1995, the victi mKeeon Burke, his cousin Kenneth
Bur ke, and Darnell Thonmas were wal king their pit bull dogs. They
entered an all eyway on Herm tage Avenue in Trenton. Kenneth and
Darnel | rel eased their dogs fromtheir | eashes so that they coul d pl ay.
The victimdid not rel ease his dog. The two | oose dogs ran up the
al | ey and began growl i ng at each other. Kenneth and Darnell ranto
grab t he dogs, but Darnell's dog, Satan, | ocked onto Kenneth's dog's
face andthenonto his testicles. Kenneth and Darnell grabbed sticks
and separ at ed t he dogs. However, Kenneth's dog was i nj ured and bl oody
fromthe fight. Kenneth deci ded he coul d not bring the dog hone in
t hat conditi on because hi s not her woul d not approve of what had t aken
pl ace. Kenneth asked a nunber of persons to take the dog but they all
declined. Kenneth and Darnell then wal ked t he dog back to St uyvesant
Avenue and stayed there for approxi mately five mnutes. The victi mhad
gonetotie his dog up. Kenneth continuedto ask peopletotake his

dog. Defendant and hi s brot her Tabi ka Dawson appr oached Kennet h and



asked for the dog. Kenneth gave themthe dog because he felt that
def endant woul d care for it since defendant had pit bulls of his own.
Def endant and Dawson t ook t he dog and wal ked up Chri st opher Avenue in
the direction of the train tracks.

About ten minutes | ater, whil e Kenneth was sitting on his porch
on Herm t age Avenue, a young boy cane up to hi mand sai d t hat t here was
a dog burning onthe tracks. Kenneth thought that it m ght be his dog
si nce def endant and Dawson wer e wal ki ng towards the tracks with t he dog
when he | ast sawthem Kenneth went tothe railroadtracks but did not
see the dog. He subsequently found out that it was his dog t hat was
burned. The police responded to a 911 energency call and found t he dog
badl y burned and nortal | y wounded. Neither the victi mnor Kenneth were
at the scene when t he dog di ed and had no personal know edge of who
actually set fire to it.

Appr oxi mat el y one week | at er Kenneth heard fromfam |y nenbers
t hat t he police were | ooking for hi mand the victi mto speak to them
regardi ng t he dog- burni ng. Kenneth and the victi mwent to the police
station and spoke separately with the detectives. Kennethtoldthe
police that he gave t he dog t o def endant and Dawson, and provi ded a
witten statenment tothe policeregardingtheincident. Wile Kenneth
was gi ving his statenent to the police the victi mwas beingheldina
separate jail cell due to an outstanding traffic warrant. After

Kennet h gave hi s statenent the victi mwas noved upstairs to anot her



cell which was next to a cell hol di ng Dawson. Dawson asked the victim
guesti ons about what happened during the policeinterview Dawson
appear ed concer ned about what Kenneth was tellingthe police, andthe
victimattenpted to reassure Dawson t hat Kennet h had sai d not hi ng.
U timately Kenneth, the victim defendant, Dawson, and Andre Lane were
charged with the dog-burning incident.?3

About three weeks | ater on the evening of July 18, 1995, the
victi mwas wal kingw th his girlfriend Cof fee Wat ki ns. Wat ki ns t hought
she heard a noi se comi ng froma cl ust er of bushes near t he si dewal k.
The coupl e stopped nmonentarily but the victi mheard nothing and
continuedtowal k. After the victimhad taken several steps ahead of
Wat ki ns, two nen weari ng hooded sweat shirts and j eans cane out of the
bushes carryi ng handguns. Accordingto the victim one assail ant wore
a brown sweatshirt and black jeans and the other wore a bl ack
sweat shirt and bl ue j eans. The assail ant with t he brown sweat shirt had
a chrone col ored handgun whi ch he pl aced to t he back of the victins
head and demanded t he victimi s noney. Al though t he assail ant nade sone
effort to di sguise his voice, the victi mrecogni zed hi s voi ce as t hat
of def endant whomhe had known si nce he was ni ne years ol d and had had
contact with on an al nost daily basis since that time. The victim

t hought the assail ant was j oki ng and pushed t he gun away fromhi s head

3Lane i s the co-def endant agai nst whomt he char ges were di snm ssed
prior to trial.



several times, triedto continue wal king, andtoldthe assailants to
st op j oki ng.

The ot her assai |l ant had a bl ack handgun whi ch he al so pl aced to
the victimls head. Wen the victi mtol d each to stop playing w th him
t he second assail ant told the victi mthat they were not pl ayi ng and
began patting the victim s pockets pulling sonmething out of the
victim s pocket. When the victimturned to | ook at this assail ant
def endant shot the victiminthe right side of the head. The police
who wer e di spatched to the scene, i nmedi ately cal |l ed for emergency
medi cal assi stance. The victi mwas transported to Cadwal ader Park for
air-liftingto Cooper Medical Center in Canden for treatnent. Wil e he
was waitingtobeair-lifted, hetoldthe police that defendant and
Andr e Lane wer e t he persons who had robbed and shot hi m The next day,
inthe hospital, the victi mmade a photographic identification of
def endant and Lane. At thetine of trial parts of the bullet still
remainedinthevictims head, he suffered fromoccasi onal sei zures,
convul si ons, and severe m grai ne headaches, andthe visioninhis left
eye was i npaired.

Prior totrial the State nade known its intention to seek to
i nt roduce evi dence regardi ng t he dog-burningincident inaneffort to
establish revenge or "street justice" as the notive for the robbery and
shooting of thevictim The State argued that an i nference coul d be

dr awn t hat def endant t hought Kennet h and the victi mhad i npli cated him



i n t he dog- bur ni ng i nci dent because def endant knewt hat Kenneth and t he
victi mhad gone to the police station together and gi ven st atenents,
and that shortly thereafter they, al ong with def endant and Dawson, were
charged with of fenses arising out of the incident. Accordingly,
i mmedi ately prior totrial the judge conducted a hearing pursuant to
N.J.R E. 104(a) to determne if the evidence was adm ssi bl e under
N.J.R.E. 404(b) and, if it was adni ssible, whether it should
nevert hel ess be excluded under N.J.R. E. 403. The trial judge
det erm ned that the evi dence was adni ssi ble to prove a notive for
def endant to have shot and robbed the victim The judge recogni zed t he
extreme prejudice to defendant in |ight of the nature of the dog-
burni ng i nci dent but found that its probative val ue was not outwei ghed
by its potential prejudice. Thetrial judge, therefore, ruledthe
evi dence to be adm ssible, particularly since there was no ot her
evidence of notive that would be | ess prejudicial.

As evi dence of the dog-burningincident, the State offered the
testi nony of Patrol man Ant hony Pasqua, who testified that he responded
toaradiocall givento the canine officer of the Trenton Police
Departnment regardi ng areport of a group of mal es settingfireto a
dog. Since the canine officer acts as a one-man unit, Pasqua proceeded
tothe locationto assist himsincethe call indicated nore than one
person was i nvol ved. Pasqua searched the area and found a pit bul |l dog

lyingonits left sidethat appeared to be burned onits right side



fromabout itsribcagedowmtoitstail. Hefurther testifiedthat it
was bl eedi ng fromseveral areas and had | acerations toits anal and
genital areas. Pasqua saidthe dog's tongue was hangi ng out of its
mouth and it was partly severed and bl eeding. He further testified
that the anal areawas "tornup." He further asserted that the dog was
smoking asif the fire had "just went out." The dog was still alive.
The dog was al so bl eedi ng fromthe faci al area and had other little
scratches and cuts. The dog di ed whil e Pasqua was waiting for the
ani mal control officer. Pasquawas abletolocatethe 911 caller, and
he testified that the caller told hi mthat the persons surroundingthe
dog had poured lighter fluidonit and had thrown a natch settingthe
dogonfire. Finally, hetestifiedthat the 911 call er turned away
because she was unable to watch the incident.

Aft er Pasqua was excused, a short recess was taken. I mediately
thereafter thetrial judge gavethefollowinglimtinginstructionto
the jury:

Ok. Before we get started again, there is a
brief, what iscalledalimtinginstruction.
That j ust neans that you heard a bit of evi dence,
and |I'm going to tell you wunder what
circunstances you can use that evidence.

You j ust heard testinony concerning the cruelty
to animal s that we had tal ked about, the dog
burning. Defendant is not charged with the

incident. It's necessary at this tine that I
rem nd you of that.
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| need, just for clarification purposes, to say
t he defendant is not charged here with that
i ncident. That is not of your concern. Whet her
he' s charged with that or not i n another court is
of no concern to you. He is not charged here
with that incident.

There is a court rule that governs under any
ci rcunmst ances ot her prior wongs or acts nay be
considered by a jury. It states as follows:
Ot her crines, wongs or acts. Evidence of ot her
crimes, wongs or acts i s not adm ssibleto prove
t he di sposition of a personin order to showt hat
he actedinconformty therewith. Such evi dence
may be adm tted for ot her purposes, such as proof
of notive, opportunity, intent, preparation,
pl an, know edge, identity or absence of m st ake
or acci dent when such matters arerelevant to a
material issue in dispute.

The evi dence of the dog i nci dent was i ntroduced
for the sol e purpose here of establishing a
noti ve on defendant's part. Mtive evidenceis
defi ned as t hat whi ch di scl oses why a person may
have committed a crimnal offense. So that is
t he sol e purpose for whichit is beingadmtted,
not to showthat he did this, or nmay have done
this, so he probably did somethingelse. Itis
not to be considered for that purpose.

You may not concl ude t hat si nply because he may
have conm tted a wr ong on anot her occasi on, that
he commtted the of fenses that are charged in
thisindictnent. You may, however, consider this
evi dence sol ely for the purpose, notive which I
have expl ained in conjunctionwi th all the other
evidence as to defendant's guilt or innocence.

It's necessary under the Rul es of Court that I
explain that to you now, and that wll be
rel evant caselaw, [sic] and |l will explainit
again, rem nd you at the end of thetrial. and
with that said, we will proceed with t he next
Wi t ness.



That limtinginstructionwas essentially repeatedduringthejudge's
final charge.

We first consi der defendant's contentionthat thetrial judge
erred in permtting the State to introduce evidence regarding
defendant' s al | eged i nvol venent inthe death of the dogandfailingto
give an adequate |limting instruction regarding the use of this
evi dence. Al t hough we di sagree with those contentions we concl ude t hat
t he evi dence shoul d have been sanitizedtomnimzeits prejudici al
i npact upon defendant since he was not on trial for that offense.

Evi dence of other crines, wongs, or acts are not adm ssibleto
prove t he di sposition of a personinorder toshowthat he acted in
conformty therewith. N.J.R E. 404(b). However, such evi dence may be
adm tted f or ot her purposes, such as proof of notive when notiveis

relevant toamterial issueindispute. lbid. NJ.RE 404(b) nakes

clear that other-crinme or other-wong evidenceisonly admssibleif
rel evant to prove sone other fact that is genuinelyinissue. Statev.
Marrero, 148 N.J. 469, 482 (1997). Evidenceisrelevant if it has a
tendency i n reason to prove or di sprove any fact of consequence tothe
determ nation of the action. N.J.R E. 401.

Al t hough rel evant, evidence may still be excludedif its probative
val ue i s substantially outwei ghed by the risk of undue prejudice.
N.J.R E. 403. In determ ning whether toadmt evi dence pursuant to

N.J. R E. 404(b) a court nust al ways engage i n an anal ysi s pursuant to
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N.J.RE 403. State v. Cofield, 127 N.J. 328, 336 (1992). The

evi dence nust be material toafact genuinely indispute. State v.
Stevens, 115N.J. 289, 301-02 (1989). G ven the damagi ng nat ur e of
ot her-crime or ot her-w ong evi dence, a court shoul d consi der whet her
its proffered use in the case can adequately be served by other

evidence. Statev. Marrero, supra, 148N J. at 482; State v. Stevens,

supra, 115 N.J. at 301. The evidence nust be of fered for a proper
pur pose, nust be rel evant, nust have probative value that is not
substantially outwei ghed by the danger of unfair prejudice to
def endant, and nust be coupledwithalimtinginstruction. Statev.

Cofield, supra, 127 N.J. at 334. The party seeki ng the adm ssi on of

ot her-crinmes or ot her-w ongs evi dence nust be able to establishthe
fol |l owi ng:

(1) The evidence of the other crinme nust be

adm ssible as relevant to a materi al issue;
(2) It must be simlar inkind and reasonably

close intime to the offense charged;

(3) The evidence of the other crinme nust be
cl ear and convi nci ng; and

(4) The probative val ue of the evi dence nust not
be outwei ghed by its apparent prejudice.

[1d. at 338.]
Nevert hel ess, the burden of convincingthe court that the evi dence
of fered pursuant toN.J. R E. 404(b) shoul d be excl uded because its
probative value is substantially outwei ghed by the risk of undue

prejudiceis onthe party urging excl usi on of the evidence. State v.



Carter, 91 N.J. 86, 106 (1982). That party nust show that the
probative value "is so substantially outwei ghed by [its] inherently
i nfl ammat ory potential as to have a probabl e capacity to divert the
m nds of the jurors froma reasonabl e and fair eval uati on" of the basic

i ssues of the case. State v. Thonmpson, 59 N.J. 396, 421 (1971).

Mor eover, sincethetrial judge has the feel of the case, he or she has
br oad di scretion to determ ne whet her evi dence, otherw se rel evant,
shoul d be excl uded under Rul e 403, andit is only where there has been

a cl ear abuse of discretionthat thetrial judge' s decision should be

di sturbed on appeal . State v. Marrero, supra, 148 N.J. at 483. On
appel l ate revi ew, the decisionof thetrial court nust stand unless it
can be shown that it pal pably abused its discretion, that i s, that the
findi ng was so wi de of the mark that a mani fest denial of justice

resul t ed. State v. Carter, supra, 91 N.J. at 106.

Applying these principlestothe facts of this case we concl ude
that the trial judge di d not abuse her discretioninallow ngthe State
t o i ntroduce evi dence regardi ng t he dog- burni ng i ncident. The evi dence
was rel evant to prove defendant's notive for robbi ng and shooting t he
victi mwhom he had known for a nunber of years and with whom his
rel ati ons had al ways been friendly. The State needed to show why
def endant woul d rob and shoot his friendintendingtokill him The
State's theory was that retaliation or revenge for the victi mhavi ng

i npl i cat ed defendant in the dog-burning incident provided such a
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notive. W reject defendant's contention that the evidence tended to
showthat Kenneth rather than the victi minplicated defendant inthe
dog- burning incident. The victimand his cousin Kenneth both went to
t he police station together and spoke to the police. Defendant could
reasonably have believed that both Kenneth and the victim were
responsi bl e for providingthe policewithinformationinplicatinghim
i n the burning of the dog. Accordingly, the evidence was rel evant to
prove notive. Thus, the first Cofield requirenment was satisfied.
The dog- bur ni ng i nci dent t ook pl ace on June 26, 1995. The robbery
and shooting of the victi mtook place on July 18, 1995, twenty-three
days later. Wthout question, the dog-burni ng was reasonably cl ose in
timetothe robbery. Wen notive, rather than pattern, is sought to be
shown t hr ough ot her-cri me evi dence, we are of the viewthat simlarity
bet ween the al |l eged ot her act and the one for which defendant is
currentlyontrial isnot arequirenent for admssibility. See State

v. Nance, 148N.J. 376, 389-90 (1997); BiunnoCurrent N.J. Rul es of

Evi dence, Comrent 8 onN. J. R E. 404 (1998). The secondCofield factor
was al so thus satisfied.

Nor can we find that the trial judge abused her di screti on when
finding that the evidence of defendant's invol venent i n the dog-burni ng
i nci dent was cl ear and convincing. Thetrial judge was not requiredto
find by cl ear and convi nci ng evi dence t hat def endant actual ly was

i nvol ved i nthe dog-burningincident. The nere fact that def endant was
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charged, presumably as aresult of i nformation given by the victim was
sufficient tosupply the notive. The evidence regardi ng defendant's
bel i ef that he was i npli cated by t he vi cti mand Kennet h was cl ear and
convincing. Thus the third Cofield factor was satisfied.

As to the factor of undue prejudice, the fourthCofield factor,
the trial judge carefully considered whether N.J. R. E. 403 required
excl usi on of the evidence. Thetrial judge observed that ot her than a
crime commtted against achild, there are very fewfactual patterns
t hat woul d produce as extremne an enoti onal response inthe m nds of the
jurors as the ani mal abuse here i nvol ved. Nevertheless, thetrial
j udge, al t hough recogni zi ng t he ext ent of the prejudice, concl uded t hat
t her e was no ot her evi dence or notive avail able. She thus held t hat
t he evi dence shoul d not be excl uded under N. J. R. E. 403. W cannot say
that thetrial judge m stakenly exercised her discretionin concluding
t hat t he dog- burni ng epi sode was adm ssi bl e to prove notive, see State

v. Marrero, supra, 148 N.J. at 483; State v. Carter, supra, 91N J. at

106. W are, however, satisfiedthat its great potential for prejudice
required the judge to confine its admssibility to those facts
reasonabl y necessary for that probative purpose, that is, tosanitize
it.

The specific details of all theinjuries suffered by the dog, sone
or all of which may have been sustainedinthe fight with the other

dog, coupled wi th the evidence of gasoline bei ng thrown on the dog, and
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the facts of the burning of the dog were unnecessary to establish
def endant’' s notive to rob and shoot the victim It shoul d have been
presentedtothe juryinanoreneutral fashionw th much | ess detail.
Al t hough we agreewiththe Statethat it was entitled to showthat the
of f ense was seri ous enough to provi de sufficient notive to rob and
shoot the victim too nuch detail was elicited.

Ve conclude that atrial judge, inadmtting other-crines evidence
that isinherentlyinflammuatory nust take appropriate steps to reduce
t he i nherent prejudi ce of that evidence by consi deri ng whether it can
reasonably be presentedtothejuryinaless prejudicial form and,
when necessary, requiringthe evidence to be presentedtothejuryin
a sanitized form That sanitizing accommbdates the right of the
proponent to present rel evant evi dence and t he ri ght of the objecting
party to avoi d undue prej udi ce. Presentingthe evidencetothejuryin
a sanitized formwoul d have been sufficient hereto satisfy the State's
need to establi sh notive wit hout conprom si ng def endant' s par anount
right toafair trial. Presentingthe evidenceinasanitizedform
woul d have properly protected the interest of the State in proving
motive while mnimzing the prejudice to defendant. Although the
evi dence of defendant's guilt here was strong, we cannot concl ude t hat
thefailuretosanitize the evidence didnot leadthejurytoaresult
it otherwi se woul d not have reached. Stated anot her way, we are not

confident that the error was not cl early capabl e of produci ng an unj ust
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result. See R 2:10-2; State v. Macon, 57 N.J. 325, 326 (1971).

We t hus concl ude that while thetrial judge di d not m stakenly
exercise her discretioninrulingthat in principletheother-crines
evi dence was adm ssible, sheerredinadmttingit tothe extent she
did. Onretrial we direct that counsel first confer inan attenpt to
agree as to what should be presentedtothejurytosatisfy the State's
need to present a notive and still protect defendant's right toafair
trial. Inthe event the parties are unable to agree, thetrial judge
nmust conduct a Rul e 104(a) hearing and, after balancing the State's
probati ve needs agai nst t he resul tant undue prej udi ce to t he def endant,
appropriately sanitize the evidence to assure that the rights of both
the State and defendant are protected.

This holding is consistent withthe views we expressedin State

v. Hardaway, 269 N.J. Super. 627 (App. Div. 1994), when we rever sed

def endant' s conviction for aggravat ed mansl aught er and r el at ed weapons
of fenses duetothefailure of thetrial judgeto m nim ze the i npact
of inherently prejudicial evidence to that whi ch was necessary to

satisfy the purpose for whichit was i ntroduced. |nHardaway, supra,

in order to establish that three weeks after the fatal shooting
def endant possessed t he handgun t hat was usedto kill the victim the
St at e produced the testi nony of two robbery victins. Eachidentified
def endant as havi ng conm tted an ar ned r obbery upon t hemand descri bed

i ndetail howdefendant commtted the crinme, includingthe fear they
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felt when def endant put the handgunto their heads. 1d. at 630. They
al soidentifiedthe handgun. The robbery took pl ace at a ni ght cl ub
and was reported, whilein progress, to an Essex County Const abl e who
was provi ding security at the club. The constable ran outsidetothe
par ki ng | ot, sawdef endant, grabbed him and threwhi mto t he ground.
He testifiedthat after he handcuffed def endant he rol | ed hi mover and
found a handgun i n his wai stband. W concl uded t hat al t hough t he
evi dence was rel evant to prove t hat def endant was at the scene of the
hom ci de, thetrial judge, inthe course of the wei ghing process to
determine its adm ssibility, should have, on his own initiative,
det er mi ned t he scope and content of the proffered evidence. Sincethe
State offered t he evidence only to prove that | ess than t hree weeks
after the hom ci de def endant possessed t he handgun t hat was used to
kill hisvictim that fact coul d have been proved by t he Constable's
testi nony al one wi t hout di spl ayi ng the robbery victins tothe jury and

havi ng t hemdescri be the terror of the armed robbery. 1bid. See al so

State v. Lununba, 253 N J. Super. 375, 390-91 (App. D v. 1992) (evi dence

pl aci ng def endant and a co- def endant t oget her and connecting themw th
a car on August 25, two days after the nurder for whi ch def endant was
ontrial, could have been adm tted wi t hout t he whol esal e proof of the
facts of the incident of August 25, which included a charge of
attempted nurder).

We not e t hat def endant al so conpl ai ns about the judge's [imting
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instruction. Considered as a whole, the trial judge's limting
instruction and jury charge cl early and unanbi guously expl ai ned t he
limted rel evance of the ot her-crime evidence, specifically advisedthe
jury of thelimted purpose for which the evidence coul d be used, and
advisedthe jury as to t he purpose for which the evidence coul d not be
used, including an adnoni tion that the other-crinme evidence coul d not
be used to prove def endant's general predispositionto comit the
of fenses with whi ch he was charged. Thelimtinginstructions were

appropriate. See State v. Stevens, supra, 115 N.J. at 309. The

probl emhere was not, however, withthelimtinginstruction properly
gi ven both after the other-crines evidence was adnmitted and inthe
final charge. The problem rather, was that the other-crinmes evi dence,
as adm tted, was too prejudicial to be subject tocure by any limting
i nstruction.

W next consi der defendant's contentionthat he was denied afair
trial because t he prosecutor introduced evi dence and t hen conment ed on
sunmmat i on that the victi mand Kenneth "l aid | ow' after the dog-burni ng
i nci dent because "word on the street was that" def endant and Lane were
"l ooking for them" The subject first cane up during the Rul e 104(a)
hearing regardi ng the adm ssi bility of the dog-burningincident. The
foll ow ng exchange occurred during the testinony of Kenneth:

Q k. About ten days, el even days after that,

your cousi n, Keeon Burke, got shot inthe back of
t he head; do you renenber that?
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A. Yes.

Q Between the tinme that you guys got out on
bai | for the dog-burningincident, andthetine
t hat Keeon got shot, had you heard anyt hi ng or
wer e you tol d anyt hi ng or were there any runors
goi ng around that Paul Collier and Tabi ka or
Andre Lane were | ooking for you?

A. Yes.
Def ense counsel : | haveto

obj ect tothat, your honor.
That's hearsay.

The court: oK, it is
hear say.

Assi stant Prosecutor: OK
Q Betweenthetinethat you got out on bail and
the time that your cousi n Keeon got shot, during
that time, were you afraid at all of Paul Collier
and Tabi ka and/ or Andre Lane?
Yes.
And why were you afraid?
Because | told who | gave the dog to.
Because you spoke to the police?

Yes.

Was Keeon afraid, too?

> o0 » © >» ©O >

Yes.

Al though the trial judge remarked that the testi nony was hear say
t he assi stant prosecutor, nevertheless, infront of thejury, engaged
in the follow ng exam nation of Kenneth:

Q Betweenthetine that you gave t hat st at enent
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tothe policeand the tine that Keeon got shot,
what were you guys doi ng?

A.  We were staying | ow

Q Staying | ow?

A.  Yes.

Q  \Why?

A.  We found out they was | ooking for us.
Q \y?

A. Because | gave them a statenent.
Q Gave the police a statenent?

A.  Yes.

Q So you guys were laying | ow?

A.  Yes.

Q Were you afraid?

A.  Yes.

Q O Tabika and of [defendant]?
A.  Yes.

There was no obj ection.
Thereafter, during the direct exam nation of the victim the
foll ow ng occurred:
Q Duringthetine betweenthetinethat you got
out of jail and the tine that you got shot, did
you becone worri ed or concerned or afraid about

[ def endant] ?

A. | becane afraid about all of thembecause |
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recei ved word fromseveral closefriends tothe
famly that they had cane | ooking ..

Def ense counsel: | will object.

The court: Youcan't tell
us what anybody el se said.

The witness: All right.

Q Were you afraid? Did you becone afraid?

A.  Yes.

Q Yousaidall of them Are youtalking about
Tabi ka?

A No.

Why not ?

Q
A. Because he was | ocked up still.
Q \Who were you afraid of?

A

| was afraid of [defendant], Andre Lane and
several of his brothers.

Mor eover, on sunmati on t he prosecutor argued that the word on t he
street was that defendant and Lane were | ooking for the victi mand
Kennet h, so the victi mand Kenneth | aid | ow. She further remarked t hat
unfortunately for thevictimhedidn't | ay | owenough. The evi dence
regarding the victim s fear of defendant was i nadm ssi bl e, and t he
remar k by t he prosecutor, though fl eeting, was i nproper. The evi dence
elicited was hearsay. Its prejudicial inplicationwas that def endant
had formed aretaliatory intention. Tothe extent the evi dence was

offered to showthe victim s state of m nd based upon what he heard on
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the street, it was al so i nadm ssi bl e because it was i mmaterial. The
obvi ous danger was that the jury woul d consi der evi dence t hat m ght be
no nore t han unsubstantiated runor. At retrial the State shall not
seek to introduce this evidence.

We conclude that theerror infailingtosanitizethe evidence
regar di ng t he dog- burni ng i nci dent, conpounded by allowingthe Stateto
i ntroduce hearsay evi dence of street runors, deprived def endant of a
fair trial. Wereverse and remand for anewtrial. Inlight of this
concl usi on we deemit unnecessary t o comment upon t he sent ence i nposed.

Rever sed and remanded.



