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On Cctober 4, 1993, def endant Mar k Hawki ns was i ndi cted i n Canden



County on counts of first degree robbery ( N.J.S. AL 2C.15-1) andthird
degree hindering prosecution ( N.J.S. A 2C:29-3b(1)). In 1994, he
enteredaretraxit pleaof guilty onthe arned robbery count subject to
the court's acceptance of a plea bargainin whichthe State was to
recomend a second degr ee sentence of nine years with three years of
paroleineligibility torunconcurrently with any sentence i nposed
under a pendi ng Essex County prosecution.?

An Essex County jury found defendant guilty of first degree
attempted nurder ( N.J.S. AL 2C:. 11-3; 5-1); second degree aggravat ed
assault (N J.S. A 2C: 12-1b(1)); third degree unl awful possession of a
weapon (N. J. S. A. 2C. 39-5b); and second degree possessi on of a weapon
for an unl awf ul purpose ( N.J.S. A. 2C: 39-4a), but his notion for a new
trial was granted. Defendant then pled guilty to second degree counts
of aggravated assault and possessi on of a weapon for an unl awf ul
pur pose, receiving concurrent sentences of tenyears with five years of
parole ineligibility on each count.

After the Essex County convi ctions, the Canden County pl ea proffer
was rej ect ed because the convictionin Essex County would require a
conviction for the robbery charge subject to "a second G aves [Act]"

sentence. See N.J.S. A 2C:44-3d; State v. Hawks, 114 N J. 359 (1989).

Def endant went totrial onthe Candenindictnment. Thejury returned a

I'n the Essex County indictnent defendant's name was gi ven as
“Marshall Roundtree".



guilty verdict on each count. A Graves Act hearing was held. As
def endant was found to have used a gun i n the robbery, and as def endant
had al so been sentenced under the Graves Act for the Essex County
of fense, an extended termwas i nposed. Defendant was sentenced on the
robbery count to a fifty-year custodial termwith 16 2/ 3 years of
parole ineligibility, and to a concurrent five year termon the
hi nderi ng prosecution count. The sentence was run consecutively tothe
terminposed in Essex County.
On appeal defendant argues:
PO NT I
THE TRI AL COURT ERRED | N DENYlI NG DEFENDANT' S
REQUEST FOR AN ADJOURNMENT SO THAT HE WOULD BE
ABLE TO STAND TRIAL I N CI VI LI AN CLOTHES.
PO NT |1
THE TRI AL JUDGE ERRED | N DENYI NG DEFENDANT' S
MOTI ON FOR A M STRI AL AFTER EVI DENCE OF OTHER
CRI MES WAS PLACED BEFORE THE JURY.

PONT 111
THE TRI AL JUDGE ERRED | N FAI LI NG TO QUESTI ON THE
JURY ABOUT THE | MPACT OF DEFENDANT' S REPEATED
OUTBURSTS.

PO NT IV

THE JUDGE ERRED | N FI NDI NG THAT THE DEFENDANT

USED A REAL GUN | N THE COW SSI ON OF THE ROBBERY;

HE WAS, THEREFORE, NOT SUBJECT TO THE GRAVES ACT.
PO NT _V

THE DEFENDANT' S SENTENCE | S EXCESSI VE.



We have consi dered t hese argunents in |ight of the briefs and
record and conclude that each is without nmerit, R_ 2:11-3(e)(2),
warranting no extended di scussion.

We add t hese comments. The victi mgave a descri pti on of def endant
and his unique attireto authorities imedi ately after the robbery.
She had anpl e opportunity to observe himin broad daylight, and
positively identifiedhimbothshortly thereafter and at thetrial.
Coupl ed wi t h def endant ' s t aped conf essi on, t here was such overwhel m ng
evidence of guilt that even were there sone nerit in any of the
arguments raisedinPoints |, Il and 11, the outconme woul d not have
been affected. Defendant was provi ded with khaki pants, sweatshirt and
sneakers rather than prisongarb. It was not necessary to outfit him
instylishclothing, and we find no abuse of discretioninthecourt's
refusal to further delay the trial. As to denial of the mstrial
request, thelimtinginstructions givenpronptly duringtrial andin
thelater jury charge were fully adequateinthis caseto forestall any
possibility of an unjust result. It was a reasonabl e exerci se of
di scretion to deny the m strial notion.

Respecting t he judge' s nmet hod of avoi di ng prej udi ce t o def endant
fromhi s own sel f-serving courtroomout bursts, our reviewof the record
satisfies us that the curativeinstructions were sufficient, and an

appropri ate exerci se of discretion. Defendant's statenents, sone nade



after court warni ng, were either designed to evoke synpathy or to
confound t he judicial process. The judge nmade appropriate i nquiry of
a juror who t hought hi s objectivity m ght be affected, di sm ssingthe
juror w thout conmprom sing the jury. He instructed the jury
appropri ately. Defendant ought not be rewarded on appeal for engagi ng

indisruptive courtroomconduct. Statev. Vasky, 203N J. Super. 91,

98 (App. Div. 1985). See also Statev. Loftin, 146 N.J. 295, 365-66

(1996) (l eaving to discretion of trial judge the determ nation of
appropriate response, based upon "feel of the case.")

Turni ng to def endant’' s chal |l enge to the findi ng t hat def endant
used agun, thusinplicatinga Gaves Act (N.J.S. A 2C. 43-6¢) sentence,
we note that the judge conducted a separate i nquiry as required by

State v. Stewart, 96 N.J. 596 (1984). 1In so doing, a court must

concl ude by a preponder ance of evi dence t hat def endant possessed a gun

during conmm ssion of the crine. Stewart, supra, at 606.

Al relevant material, not only that placed before the jury during
trial, may be considered. 1bid. Indeed, NNJ.S A 2C: 43-6d affords
broad latitude to the court in making the Graves Act finding:

[i]n making its finding, the court shall take
judicial notice of any evi dence, testinony or
i nf ormat i on adduced at thetrial, plea hearing or
ot her court proceedi ngs and shal | al so consi der
t he presentence report and any ot her rel evant
i nformation.

Her e, one of the several underlying reasons gi ven for the concl usi on



t hat a real gun was enpl oyed was def endant' s confirmati on of that fact
during the course of aguilty plea, |ater withdrawn. O her factors
nment i oned wer e def endant’ s own statenent that he "never stuck a gunto
anybody before [thisincident],"” and the victin s description of the
silver-grey gun she was confronted with, whichdidn't | ook | i ke atoy.

The finding of arequisite el enent of a G aves Act of fense may be
based upon proof whi ch woul d not be adm ssible in evidence at the

defendant'strial. Statev. Wooters, 228 N.J. Super. 171, 179 (App.

Div. 1988)(citing Stewart, supra, 96 N.J. at 606).

InStatev. Davis, 96 NJ. 611, 619-20 (1984), the Court stated,

[ a] sentencing judge nay exerci se a far-rangi ng
discretion as to the sources and types of
evi dence used to assi st hi mor her in determ ning
t he ki nd and ext ent of puni shnent to be i nposed.
(Gtationomtted). This universal understandi ng
of sentencing discretionis consistent with our
traditional approachtotheinformationthat can
and shoul d be avai | abl e general | y i n sent enci ng.
Presentence materi al s can be pl aced before the
sentencing tribunal w thout surnounting regul ar
hurdl es of evidential adm ssibility. Sentencing
del i berati ons may appropri ately take i nt o account
matters that would not satisfy conventional
evidential standards. (Ctationsomtted). In
short, the sentenci ng process shoul d enbrace an
evidential inquiry "broad in scope, largely
unlimtedeither astothe kind of informati on
t hat may be consi dered, or the source fromwhich
it my cone.' (Citation omtted.)

Thus a judge i s not bound by strict rul es of evi dence when consi deri ng
a defendant's sentence.

Accordingtothevictim the gun was silver-gray, flat, about the



size of a person's hand, and it was not arevolver. It did not |ook
li ke a toy gun.

Inthis case, the judge al so had before hi mthe testi nony gi ven
at trial by the victimrespecting defendant's statenent to her at the
time of the robbery, "I have a gun. G ve nme your purse or |I'Il shoot

you." InStatev. Huff, 292N.J. Super. 185 (App. Div. 1996), aff'd

0.b., 148N J. 78 (1997), we i ndi cated t hat such a statenent m ght be
received for its truth under NN.J.R E. 803(b). Id. at 192.2 For
pur poses of the Graves Act hearing and its preponderance of evi dence
standard, this unobjected-to evidence of defendant’'s own st at enent and
his "never stuck a gun to anybody before” comment to the police,
consi dered together with the victim s description of the gun, was al one

sufficient toneet the standards laid down inState v. Gantt, 101 N.J.

573, 589-90 (1986). It is, thus, unnecessary to resolve the issue
rai sed by def endant as tothe court's consi deration of defendant's
sworn testinmony during hislater withdrawn retraxit pleaof guilt.

Def endant points toNJ.RE 410%inthis regard. The State argues t hat

2Huf f i nvol ved use of the statenent for purposes of sustaininga
first degree robbery, not a G aves Act sentence based on t he possessi on
of a firearmduring the robbery.

SN.J. R. E. 410 provides in pertinent part:

[ e] xcept as otherwi se provided in this rule,
evidence of a plea of guilty which was | ater
wi t hdrawn, of any statenent nade i n t he course of
t hat pl ea proceedi ng, and of any st at enent made
during pl ea negoti ati ons when either no guilty
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t he court correctly exercised discretiontorelaxN.J. R E. 410 under
N.J.RE 101(a)(2)(C whichpermts relaxation of evidencerulesina
crimnal matter inwhichinformationis presented for the court's use
i n sentencing. As we noted above, apart fromuse of def endant's sworn
statenent at his retraxit plea hearing, there was sufficient evidence

to neet the standards of State v. Gantt, supra.

Mor eover, the defendant calls attentionto hisinitial statenent
to police where he said he used a pl astic wat er gun. Wil e def endant
did not sotestifyinthe G aves proceedi ng, the practical thrust of
def endant' s argunment i s that the court shoul d consider hisinitial
st at ement t hat t he weapon was a toy, but that his sworn statenment at
the plea proceeding that the gun was real nust be ignored under
NJ.RE 410. Wethinkit woul d be areasonabl e exerci se of discretion
under N.J. R E. 101 (a)(2)(c) torelaxN.J.R E. 410 during a G aves
sent enci ng procedure, at | east torebut acontrary factual contention
expressly or inferentially raised, as distinct fromusing the rejected
pl ea statenment as direct evidence in support of the "real gun"
proposi tion.

| f the proofs supporting the use of a real gun are consi dered

plea resulted or a guilty plea was |ater
withdrawn, is not adm ssible in any civil or
crim nal proceedi ng agai nst t he person who made
t he pl ea or statenent or who was t he subj ect of
t he pl ea negoti ations.



i ndependent |y of defendant's "toy" contentionto police, they neet the
standards of Gantt. |If defendant's "toy gun" statenent is to be
wei ghed, then his sworn contradi ctory statenent need not be i gnor ed.
I neither event, the applicabl e preponderance of evi dence test was here
met for Graves Act purposes. Under t hese circunstances we uphol d the
Graves Act sentence. W do not address whet her def endant’' s wi t hdr awn
pl ea can be used agai nst hi min ot her circunmstances and do not hol d
that it can.

Finally, we are satisfiedthat the court's sentencing di scretion
was capably exercisedinthis case. Qur judicial conscienceis not

shocked. State v. Roth, 95 N.J. 334, 363-364 (1984).

Affirned.



