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Followng a jury trial, defendant Wardell Harvey was found

guilty of possession of a firearm after having been previously



convi cted of aggravated assault. N.J.S. A 2C:39-7b. On notion of the
State he was sentenced to an extended termof fifteen years with a

m ni rum of seven years. Appropriate fines and penalties were al so

i nposed.

When Officer Rauch of the Atlantic City Police Departnent
approached an illegally parked car to issue a sumons, he observed
the driver, later identified as defendant Harvey, counting snmall
white folds of paper to the passenger. In the belief this was a
narcotics transacti on, Rauch knocked on the w ndow, at which point
def endant dropped the papers in his hand and brushed additional paper
folds in his lap to the floor. Rauch infornmed the occupants they
were under arrest and ordered themto place their hands on the dash
board. According to Rauch, defendant, after initially conplying,
began reaching toward the floor, causing the officer to fear for his
safety. He drew his service revolver and called for back-up. At
this point, defendant started the car. Rauch opened the driver's
si de door and saw defendant had a revol ver gripped in his left hand.
A struggl e ensued in which Rauch put his foot on defendant's |eft
hand and attenpted to pull himfromthe car. Defendant put the car
into drive and caused it to nove forward a short distance before it
was stopped by respondi ng back-up officers. The gun was seized from

the floor of the car. The State's evidence, if accepted by the jury,



est abl i shed defendant's possession of a firearm beyond a reasonabl e
doubt. Defendant does not challenge his status as a prior offender.
In his brief on appeal defendant makes the follow ng

contenti ons:

PO NT I:
THE TESTI MONY THAT THE DEFENDANT HAD
BEEN CONVI CTED OF A PRI OR OFFENSE OF
AGGRAVATED ASSAULT DEPRI VED H M OF A
FAIR TRI AL.

PO NT I1:

SI NCE THE JUROR EXCUSED DURI NG

DELI BERATI ONS WAS NEI THER | LL NOR
UNABLE TO CONTI NUE UNDER R. 1:8-2(d),
AND THE JURORS HAD ALREADY REACHED AN
ADVANCED STAGE OF DELI BERATI ONS, HI S
REMOVAL AND REPLACEMENT W TH AN
ALTERNATE JUROR VI OLATED DEFENDANT' S
RI GHT TO DUE PROCESS OF LAW AND A
FAI R TRI AL BY AN | MPARTI AL JURY.

U.S. CONST. AMENDS. V, VI, XI'V, N.J.
CONST. (1947) ART. I, PARS. 1, 9, 10.

Adm ssion of evidence of the assaultive
nature of the prior conviction.

Essential to a conviction of violating NN.J.S.A. 2C:39-7b is a
showi ng by the State that defendant has been previously convicted of
one of the enunerated crines. |In this case, the basis of the charge
was a prior conviction of aggravated assault. The conviction itself
but not its nature was a critical elenment of the State's case.

At the start of the trial defendant noved to bar the

i ntroduction of evidence of the nature of the prior conviction. He



offered to stipulate that elenent of the charged offense, i.e., that
def endant was a convicted felon under the predicate statute. He
contended the offered stipulation rendered any evidence of the nature
of the prior conviction evidentially unnecessary and unfairly
prejudicial. The trial judge denied the notion, holding the prior
conviction was an el enent of the charged offense and the State was
entitled to prove all the el enents.

On appeal defendant contends the denial of his notion was an
abuse of discretion and the unnecessary introduction of the nature of
the prior offense tainted the deliberative process and denied hima
fair trial. Although novel in New Jersey, the issue has been
considered by the United States Supreme Court as well as the highest
courts of Florida, Colorado and W sconsin and appellate courts in

Arizona, M chigan and Washington. Od Chief v. United States, 519

Uus. 172, 117 S. C. 644, 136 L. Ed.2d 574 (1997); Brown v. State,

719 So.2d 882, 889 (Fla. 1998); State v. Alexander, 571 N.W2d 662,

668-672 (Ws. 1997); State v. Root, No. 1CA-CR97-0737, 1998 W. 849790

at *2 to *5, (Ariz. Ct. App. Dec. 15, 1998); State v. Johnson, 950

P.2d 981, 985-986 (Wash. Ct. App. 1998); People v. District Court,

953 P.2d 184, 190-191 (Colo. 1998)(dicta); People v. Swint, 572

N. W2d 666, 677 (Mch. Ct. App. 1997)(dicta). AlIl of these courts
concluded, in light of an offer to stipulate the status el ement of

the charged offense, the prejudicial effect of the disclosure of the



nature of the prior conviction substantially outweighed its probative
val ue.

O d Chief involved a federal offense simlar to that for which
def endant was charged and i nplicated Federal Evidence Rule 403, a
rule which is essentially the same as N.J. R E. 403. See Bi unno,

Current N.J. Rules of Evidence, 1991 Suprene Court Comm ttee Comrent

to NN.J. R E. 403 (1998-1999). After examning the risks of prejudice
whi ch inhere in evidence of past convictions and considering the
alternative nmeans of proof, the United States Suprene Court concl uded
that stipulations are the proper nmethod of proving the fel ony-convict
status of a defendant:

In this case, as in any other in which the prior
conviction is for an offense likely to support conviction
on some inproper ground, the only reasonabl e concl usion
was that the risk of unfair prejudice did substantially
out wei gh the di scounted probative value of the record of
conviction, and it was an abuse of discretion to admt the
record when an adm ssion was avail able. What we have said

shows why this will be the general rule when proof of
convict status is at issue, just as the prosector's choice
will generally survive a Rule 403 anal ysis when a

def endant seeks to force the substitution of an adm ssion
for evidence creating a coherent narrative of his thought
and actions in perpetrating the offense for which he is
being tried.

[519 U.S. at , 117 U.S. at 655-656, 136 L.Ed.2d at 594-595
(footnote omm tted). ]

Al t hough this question has not been dealt with by our own
Suprene Court, we are not w thout guidance. We are satisfied that

t he phil osophy underlying the decision in State v. Brunson, 132 N.J.




377 (1993), can be fairly taken to presage an acceptance of the Ad
Chief view. In Brunson the Court considered the same prejudice which
the United States Supreme Court considered in Od Chief, the
prejudi ce which inheres in evidence of past convictions. The issue
was viewed in the context of a challenge to the credibility of a
def endant - wi t ness but nonet hel ess rai sed the sane specter of m suse
by the fact finder. "Although prior-conviction evidence is
effective in inpeaching a defendant's credibility, concern frequently
is raised about the extent to which juries consider that evidence as
proof of guilt.” [d. at 385. Wighing the conpeting right of the
State to inpeach the defendant's credibility and the need to avoid
the i nperm ssible use of prior-conviction evidence to assess the
i kel'i hood of guilt, our Supreme Court concluded evidence of a prior
conviction of an offense the same as or simlar to the offense
charged should be sanitized. [d. at 391. The State may introduce
evi dence of the defendant's prior conviction limted to the degree of
the crime and the date of the offense but excluding any evi dence of
the specific crime of which defendant was convicted. [bid.

VWhen t he sol e purpose of introducing evidence of a prior
conviction is to prove defendant's status as an el enment of the
of fense and the defendant admts to that el enent, the probative val ue
of the nature of the underlying offense is far outwei ghed by the

danger of unfair prejudice. Here, the failure to bar disclosure of



the nature of the defendant's past crinme was an abuse of discretion
whi ch deprived defendant of a fair trial and requires that the
convi ction be reversed.

The repl acenent of juror nunber nine.

After the jury had commenced its deliberations, the State
brought two matters to the trial court's attention in an on-the-
record in-canera proceeding. First, during the testinony of the
State's rebuttal w tness, juror nunber nine had been meking facial
gestures and the Assistant Prosecutor's detective "indicated to [hini
it looked like he was nouthing the word liar." Second, as a result
of these observations, the State ran a "RAP sheet" on juror nunber
nine and | earned he m ght be an individual with a conviction for
receiving stolen property in 1963.

The Assistant Prosecutor took the position he would have
chall enged the juror if he had known about the conviction and now
wanted himto be excused and replaced with an alternate. Over the
obj ections of defense counsel and after it was reported the jury was
deadl ocked at 11-1, juror nunber nine was brought in and questioned.
Hi s answers reveal ed that he had i ndeed been convicted of an offense
in North Carolina and been placed on probati on when he was 15 years
ol d, sonme 33 years earlier. Concluding the juror had deliberately

falsified his responses to the court's voir dire, the trial judge



excused and di scharged himfromthe panel and substituted an
al ternate, stating:

| think he is deliberately and has deliberately falsified

his responses to the Court. | think he did that right
here before us a few m nutes ago, and accordingly, I'm
going to rule that he should be excused, discharged from
this panel.

Def endant's notion for a mstrial was denied and an alternate seated.
The reconstituted jury later returned the guilty verdict.

On appeal defendant contends this action violated R._ 1: 8-
2(d) (1) and deprived himof a fair trial

After a jury has commenced deliberations, R_1:8-2(d)(1) permts
the seating of an alternate "if ... a juror dies or is discharged by
the court because of illness or other inability to continue.™ It is

a Rule which is to be enployed sparingly. State v. Val enzuela, 136

N.J. 458, 468 (1994). In State v. Trent, 157 N.J. Super. 231 (App.

Div. 1978), rev'd on other grounds, 79 N.J. 251 (1979), Judge

Pressl er said:

[ T he "unable to continue"” |anguage of the rule nmust be
strictly construed and nust ordinarily be limted to
conpel ling circunstances which are exclusively personal to
the juror in question, and hence which do not and which by
their nature cannot raise the specter of either a jury
taint or a substantive interference with the ultimte
course of the deliberations beyond that necessarily
inplicit in the effect of new personalities on group

dynam cs.

[Trent, supra 157 N.J. Super. at 240. See Val enzuela, supra
136 N.J. Super. at 468.]




In the instant case, not only was there neither illness nor
inability to continue, but the renmoval was triggered by the State's
perception that he m ght be an unfavorable juror and the renoval took
pl ace during the second day of deliberations after the jury had

reported an 11-1 deadl ock. As Justice Stein said in Val enzuel a,

The record on which a court may excuse a deliberating
juror nust reveal with greater clarity that a juror cannot
proceed with deliberations and fulfill the function of a
juror, particularly when the record contains any
suggestion that the problenms regarding the juror stem from
interactions with the other jurors and not from

circunmst ances "exclusively personal to the juror in
guestion * * *_ "

[1d. at 472 (quoting Trent, supra, 157 N.J. Super. at 240).]

Al t hough our conclusion as to the failure to bar disclosure of
the nature of defendant's past crinme nmakes consideration of this
i ssue unnecessary, we feel constrained to indicate our agreenent
with defendant that the substitution of the new juror was error. Any
defect in the integrity of the jury selection process would have been
fully and effectively cured by granting defendant's notion for a
mstrial.

Rever sed.



