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Def endant Ant hony Nel son appeal s froma judgnent of convicti on,
follow ng ajury verdi ct, for second-degree robbery, N.J. S. A 2C 15-1,
and t hi rd- degree conspiracy tocommt theft fromthe person, NJ. S A

2C. 5-2; 2C 20-2b(2)(d); and 2C. 20-3a. Based on defendant's status as



a persi stent of fender, the judge sentenced hi mto an aggregat e t er mof
Si xteen years i nprisonnent, five years to be served wi t hout parol e,
consecutive to a 1995, fifteen-year sentence def endant was t hen servi ng
inthe State of Georgia. Althoughthe crinme occurredin 1990, for
reasons unexplainedintherecordthetrial of Nel son did not occur
until 1997. We affirm

Def endant's primary point concerns the adm ssion of a prior
i nconsi stent statenent made by his acconplice, WlliamStallworth, a
witness call ed by the State. The unrecorded statenment was givenorally
toaprosecutor'sinvestigator, inthe prosecutor's presence, in 1997
on the day before the witness testified. It was offered by the
prosecut or when Stallworth recanted before the jury, claimngthat he
could not renmenber whether anyone, including the defendant,
participated with himinthe robbery. This oral statenent, inplicating
def endant, was essentially the sane as a recorded st at enent, whi ch al so
cane before the jury, nade by Stal | worth under oat h when he pled guilty
tothecrinein1991. Although defendant contends that the adm ssi on
of the 1997 unrecorded oral statenent violatedN.J. R. E. 803(a)(1) and
denied hima fair trial, he does not question the adm ssion in
evi dence, of Stallworth's 1991 sworn statenent.

Def endant al so argues that heisentitledtoanewtrial for the
foll owi ng reasons: the judge wongly admtted into evidence, as bearing

on defendant's credi bility, an out-of-state convictionthen, but no



| onger, pendi ng appeal ; and the judge erred in denying amstrial based

on a claimof jury m sconduct. Last, defendant argues that his

sent ence was excessi ve. The sentencing argunent i s without nerit and

does not warrant discussion in a witten opinion. R_ 2:11-3(e)(2).
L.

At approximately 9:45 a.m, on Septenber 14, 1990, Robert
Ferretti, a Teansters Uni on nenber, was i nthe parking | ot of Local 676
wal king toward the union hall, which is |ocated at the Route 130
Col i ngswood Circlein Collingswod. He had just returned fromthe
bank, wher e he had cashed paychecks for co-workers, and was carrying a
| eat her bank bag cont ai ni ng $8, 000. St andi ng near t he door was anot her
uni on nmenber, Marian Harris.

As Ferretti approached the union hall's door, a person, |ater
identified as WIlliam Stallworth, the defendant's cousin and
acconplice, approached and began to westle with Ferretti for
possessi on of the bank bag. They fell to the ground during the
struggle and Ferretti suffered cuts, bruises, and a concussi on.
Anot her uni on nenber cane out of the union hall and separated t he nen.
Stallworth, having failed to get control of the bank bag, wal ked t oward
the side of the union hall, where he stopped to speak briefly to
anot her man, | ater identified as def endant Ant hony Nel son. They got
into a bl ack, four-door Vol vo and drove out of the parking | ot toward

Camden with Nelson in the driver's seat. Marian Harris, who had



observed t he struggl e and t he di scussi on bet ween St al | wort h and Nel son
froma di stance of approximtely four feet, noted the first three
letters of the license plate tag: "GBU." The police were called
i mredi ately.

At 9:51 a.m, Sergeant Robert Ri deski received a dispatch
reporting the robbery. Wthinthirty seconds, he arrived at the uni on
hal | parking lot and interviewed Harri s, obtaining within about a
m nute her description of the defendants and their car.

He i nredi at el y broadcast this information over the police radio. About
amnute |l ater, R deski received aradio call fromLieutenant Spouli ck,
who had spotted the vehicle and was followingit inanunnmarked car.
The def endants were stopped lessthanamle fromthe unionhall inthe
bl ack Vol vo, bearing license tag "GBU- 98S."

Stallworth was inthe driver's seat and Nel son was besi de him By 10
a.m, the defendants were under arrest.

About an hour | ater at police headquarters, Harris positively and
unequi vocal ly identified both Stallworth and Nel son. Ferretti was only
able to identify Stallworth.

On August 15, 1991, Stallworth entered a guilty plea to the
robbery inreturnfor asentencelimtationof inprisonnment for five
years. Heinplicated Nel son under oath, and hi s statenent, concededly

adm ssible in this trial, included the follow ng pertinent remarks:



Me and my cousin [Anthony Nel son] were
ridi ng past the Teansters Uni on and we noti ced a
truck with a bank bag and t hat' s when ny cousin
was saying, "Come out." "Let'strytogetit."
And t hen we parked. Wetriedtoget it. It was,
first he wal ked over there, tryingtoget it. He
couldn't, sol wal ked over there to hel p hi mand
then there was a struggl e and the man had fell
down. He hit his head on his truck and that's
when we | eft. We had | eft the scene and we was
pi cked up a few mnutes |ater.
By thetinme of trial, Harris was no |l onger abletoidentify Nel son
in court, but she was still positive about her out-of-court
identificationof him Inadditionto Harris, the State's primary

wi t nesses, other than Stallworth, were Ferretti and Sergeant R deski .

Stallworth admtted his guilt beforethejury. Hi s description
of hisroleintherobbery was consistent with the accounts gi ven by
Harris and Ferretti, except for hisrefusal toinplicate the defendant.
He did not testify that the defendant was not i nvol ved. | nstead, he
cl ai med he coul d not recal | whet her anyone was with him He al so said
he coul d not recall who drove the car away fromthe robbery. He did
say that within a brief time he sonehow arrived home. Then, after
spendi ng betweenten and fifteen m nutes i nside with Nel son, the two
left intheVolvotovisit Stallworth's nother. He acknow edged bei ng
foll owed by the police for "sone di stance," and he adm tted t hat Nel son

was in the car when they were arrested at the Collingswood Circle.



The prosecutor initially respondedto Stallworth's clai ned nenory
| oss by asking himto refresh his nmenory by revi ew ng the 1991 sworn
statenent. After readingthe statenment to hinself, Stallworth said, "I
don't renmenber saying all that.” He indicatedthat his |ack of nenory
was due to the passage of al nbst seven years since the robbery
occurred. At that point, the prosecutor began to question Stallworth
about the 1997 interview. He admtted that the interviewoccurred but
claimed t hat the statenents he made during theinterviewwere the sane
as his testinony before the jury.

The prosecutor finally reactedto Stallworth's testinony by aski ng
t o approach t he bench and sayi ng, "Judge, we have an i nvestigator in

the of fice who sat inontheinterviewwho's prepared -- even though |

haven't spoken to him he's prepared to testify." (Enphasis added.)

The judge responded by ordering a hearing outside the jury's
presence regarding the adm ssibility of the 1991 and 1997 statenents.
| nvesti gator Schuan Ngo testified that heinterviewd Stal lworth
i nthe presence of another i nvestigator andthe trial prosecutor the
day beforethetrial started. He showed Stal |l worth a copy of his 1991
statenent and Stallworth said it was accurate. Ngo described the

bal ance of Stallworth's remarks in the follow ng nmanner:
A. Ckay. He descri bed they were driving,
Ant hony Nel son was driving the car, and he was i n
t he passenger seat and t hey sawcom ng out of the

Teanster Union hall, aman carrying a bag and i t
| ooked | i ke a nobney bag and t hey deci ded, they



t al ked anongst each ot her, that they wanted to go
get it and they pull ed over and t hey bot h went
over and basi cal ly they both | eaped -- junped on
hi mand he fell down and they ran away. M.
Nel son drove away fromt he scene. M. Ant hony
Nel son drove away fromthe scene while WIIliam
Stallworth was i n the passenger seat and t hey
drove back to M. Stallworth's apartnent in --
the Ferry Stati on apartnent, where he changed
cl ot hes and he had got sonet hing to eat quickly,
and then he drove that car to his nom s house.
That's where Col |l i ngswood P.D. picked him up.

Def endant testified that on the nmorning of the robbery he was
asleep in Stallworth's house. At 10 a.m, he was awakened by
Stallworth. They left inthe Vol vo about forty-five mnutes |ater.
Wthin nmonents, the police stopped the car and pl aced t hem under
arrest.

L.

We wi || address first theissues arisingfromthe adm ssi on of
Ngo's testinony. However, before considering the substantive
argunents, it is appropriate to note that they nust be eval uat ed under
the plain error standard. R. 2:10-2.

When Stallworth recanted, the trial judge, acting without a
request fromeither counsel, ordered a hearing out of the presence of
the jury, pursuant toN.J. R E. 104, onthe adm ssibility of both the

1991 and 1997 statenents. He referenced State v. &G oss (Ant hony), 121

N.J. 1 (1990), as providing the governing principles. At the



concl usi on of the hearing, he of fered counsel an opportunity to argue.

Nei t her attorney nmentioned that the statenment gi ven to Ngo was

oral and unrecorded.

of each statenent.

Nor di d they separately anal yze the admssibility

The prosecutor limted his argunent to the

assertion that Stallworth's clainmed |ack of nmenory was feigned.

Def ense counsel responded in the follow ng nmanner:

Well, Your Honor, the only thing that I

=

woul d add i n sayi ng t hat the statement shoul d not
be allowed in, is that the answers to the
gquestions given by M. Stallworth appear to be
consi stent with himnot really wi shing to be here
totestify and because he -- hi s responses appear
to be those of arefusal totestify, | thinkthat
his refusal totestify should be | ookedinto as
hi s positionthat you know, had it not been for
a fact that he was, you know, court orderedto be
here and required t o be here and went and pi cked
up by the Prosecutor's O fice and brought to be
here, that he hinsel f, who was i n Pennsyl vani a at
t he ti nme, woul d not have voluntarily cone in, had
he been a resi dent of Pennsyl vani a and gi ven a
subpoena by a New Jersey court to appear. So,
he's here because -- . . . not of his own
volition.

:7-2 provides in pertinent part:

For t he purpose of reservi ng questions for
reviewor appeal relatingtorulings. . . of the
court . . . , aparty, at thetime theruling.

i s made or sought, shall nake known to t he
court specifically the action which the party
desires the court to take or the party's
obj ection to the action taken and t he grounds
t herefor.

[ (Enphasi s added.)]



An obj ection to testinony nust be supported by the articul ati on

of specificreasons. Statev. Melton, 136 NJ. Super. 378, 381 ( App.

Div.1975). Moreover, an objection expressedinterns that nake no

| egal senseis unacceptable. Kurakv. AP. GeenRefractories Go., 298

N.J. Super. 304, 328 (App. Div.), certif. denied, 152N.J. 10 (1997).

Def ense counsel ' s obj ecti on was not stated in understandabl e | egal
terns and it has been abandoned on appeal. Now, for the first tinme,
def endant argues that adm ssi on of the 1997 statenent denied himafair
trial because it was unreliable and i nadm ssible under N.J. R E.
803(a)(1). Sincethe clainedpoint of error was not articulatedtothe
trial judge, reversal woul d be appropriate only if the plainerror

standard has been sati sfied.

N.J.R. E. 803 provides in pertinent part:

(a) Prior statenments of w tnesses. A
st at enment previously nmade by a person whois a
witness at atrial or hearing, providedit would
have been adm ssible if made by t he decl ar ant
while testifying and the statenent:

(1) is inconsistent with the w tness'
testinony at thetrial or hearing andis offered
inconpliancewith Rul e 613. However, when t he
statenent is offered by the party calling the
witness, it isadmssibleonlyif, inadditionto
t he foregoing requirenents, it (A) is contained
in a sound recording or in a witing made or
signed by the wtness in circunstances
establishingitsreliability or (B) was given
under oat h subject tothe penalty of perjury at
a trial or other judicial, quasi-judicial,



| egislative, admnistrative or grand jury
proceedi ng, or in a deposition.

The State concedes, as it nust, that Ngo's testinony was
i nadm ssi bl e under that rule since the statements he descri bed as
com ng fromStallworth were not inthe prescribed form But onthe
ground that the trial prosecutor was surprised by Stallworth's
recantation, the State nowargues that Ngo's testi nony was adm ssi bl e
under another rule of evidence, N.J.R E. 607, which reads as follows:

Except as ot herw se provi ded by Rul es 405
and 608, for the purpose of inpairing or
supporting the credibility of a witness, any
party including the party callingthe w tness may
exam ne the witness and introduce extrinsic
evidence relevant tothe issue of credibility,
except that the party calling aw tness may not
neutralize the witness' testinony by a prior
contradi ctory statenment unl ess the statenent is
inaformadm ssi bl e under Rul e 803(a) (1) or the
judge finds that the party callingthe witness
was surprised. A prior consistent statenent
shal | not be admtted to support thecredibility
of a witness except to rebut an express or
i mpl i ed charge agai nst the witness of recent
fabrication or of i nproper influence or notive
and except as ot herw se provi ded by t he | aw of
evi dence.

In State v. Johnson, 216 N.J. Super. 588, 608-609 (App. Div.

(1987), we heldthat if the prior inconsistent statenent of a w tness
does not neet thereliability requirenents of N.J. R E. 803(a)(1), then

N.J. Evid. R. 63 (1)(a), it my still be used by t he proponent of the

witnessto "neutralize" histestinony at trial if thetrial judge finds

t hat t he proponent was surprised. However, as conceded by t he St at e,

- 10 -



therearetwo difficultieswithits argunent: the judge was not asked
toruleonthe question of surprise, andthe judge failedtoinstruct
thejury that it couldonly consider the 1997 statenent as i npairing
the credibility of Stallworth's clainmed | oss of nenory.

Qur reviewof the record denonstrates beyond question that the
trial prosecutor was surprisedwhen Stallworth recanted. I n determning
t hat the prosecut or was surprised, we have chosen to exerci se our
original jurisdiction under R_2:10-5, acourse we have followed in

simlar circunmstances. State v. Johnson, supra, 216 N.J. Super. at

609. The day before, Stallworth had expressed his willingness to
testify in accordance with his 1991 statenent. When called to the
stand, Stallworth at first testified wthout problem Then, he
i ndi cat ed on a nunber of occasions that he did not want to testify
based on the Fi ft h Amendnent. However, on each occasi on, the judge
told himhe hadtotestify and Stall worth conplied. The idea of nenory
| oss was i ntroduced intotherecord by the judge on t he sevent h page of
the transcript of Stallworth's testimony when he said:

I f yourecall the answers, pl ease answer themas

truthfully as you can. If youdon't recall it,
you cantell us youdon't recall it if youdon't
recall it, sir, but you nmust answer it
truthfully.

Shortly after receiving that instruction, Stallworth adoptedthe
tactic of answering the prosecutor's questions by saying that he could

not recall. As noted above, when the prosecutor indicated adesireto

- 11 -



have Ngo testify, hetoldthe court that he had not yet di scussed t hat
possibility with the investigator.

G ven the prosecutor's surprise, Ngo's testinony was adm ssi bl e
under N.J. R.E. 607 to neutralize Stallworth's clai mthat he coul d not
recall who, if anyone, abetted the robbery. W note that under that
rule the judge may not be required to determ ne, as he i s under
N.J.RE 803(a)(1), that the prior inconsistent statenent is reliable.

See, State v. Caccavale, 58N.J. Super. 560, 571-72 (App. Div. 1959).

Nonet hel ess, the judge did find both statenents reliable, applyingthe

factors dictated by the Court i nG oss (Ant hony), supra, 121N J. at
10. He al so found that Stallwrth's clai ned nmenory | oss was f ei gned.
Those determ nations were anply supported by the record and are

entitledtorespect onappeal. Statev. Goss (Frank L.), 121 N.J. 18,

31 (1990).
Since a feigned | oss of menory i s a sufficient foundation for

introduction of a prior inconsistent statement under N.J.R E.

803(a)(1), Statev. Brown, 138N J. 481, 544 (1994), overrul ed on ot her

grounds by, State v. Cooper, 151 N.J. 326, 377 (1997) (overrulingBrown

onlytothe extent it could "be understoodtorequirethe juryto be
instructed during the guilt phase what the potential sentenceis for
each noncapital offense"), thereis noreasonwhy it should be treated
differently under NJ.R E. 607. Recognitionof the adm ssibility of

t he 1997 statenment puts theissue of prejudiceinadifferent |ight.

- 12 -



The only error was the failure of the judge to provide the appropriate
[imting instruction.

Reversal for that reason would only be justified if we were
satisfiedthat the error "was cl early capabl e of produci ng an unj ust

result.” Statev. Spruell, 121 N.J. 32, 42 (1990). Unl ess we have a

reasonabl e doubt as to whether "the error ledthejurytoaresult it

ot herwi se m ght not have reached, " affirmanceis required. State v.
Macon, 57 N.J. 325, 336 (1971). We harbor no such doubt for the
foll owi ng reasons.

Stallworth's 1997 statenent, as rel ated by I nvesti gat or Ngo,
essentially tracked Stallworth's 1991 statenent. General l vy,
"[e]vidence that is merely cunul ati ve does not create areasonabl e

possibility that the verdict woul d have been affected." State v.

Carter, 91 N.J. 86, 114 (1982). Furthernore, the evidence of guilt was

substantial, if not overwhel m ng, and the defense was incredi bl

The defendant's story was that he di d not awaken t hat norni ng
until 10 a.m and that he and Stallworth did not | eavethe latter's
house for about forty-five m nutes. But the robbery began at
approximately 9:45a.m An eye witness, standing within four feet of
t he crime, observed and, about an hour | ater, identified defendant and
his cousin. Apolice officer arrived wwthin a mnute or so of the
crime's conpletion. He immediately received the eye-witness's

description of the suspects andtheir car, includingthe first three

- 13 -



letters of the license plate. Wthin a nm nute, another officer,
alerted by the first officer's radio transm ssion, saw the car,
followedit briefly, and stoppedit lessthanamlefromthe crine
scene. Wth the assi stance of other officers, he placed Stal | worth and
Nel son under arrest. Stallworth's 1991 statenent ful ly corroborated
the timng of the events and defendant' s participationinthecrine.
His trial testinmony also corroborated the testinmony that a police
of ficer foll owed themin the car for a short di stance before t he stop.

Consideringthetime of thecrimnal event, thetine of arrest,
and the extrenely brief interlude between those occurrences, coupl ed
with Stallworth's 1991 statenment, no reasonable jury would have
credi ted defendant's testi nony. Moreover, the ti m ng and nature of
Stallworth's feigned |l ack of nenory, comngasit did, only after the
j udge nentioned t hat subject, was utterly unbelievable. Nor shoul d we
| ose sight of thisfact: thejury was entitledto consider the 1997
st atement on t he questi on whether Stallworth was tellingthe truth when
he clainmed a nenory | oss. We do not believe that the | ack of an
appropriate limtinginstruction coul d have prejudi ced def endant si nce
t he contents of the statenent tracked the earlier statenent, which was
properly in evidence. See id.

Mor eover, when evidence is adm tted for one purpose but i s not
adm ssi bl e for anot her purpose, the burden rests on the opposi ng party

torequest thelimtinginstruction. N.J.R E. 105. |ndeed, we have

- 14 -



observed that a crim nal defendant was i n a poor positionto argue on
appeal about the failure of the trial judge to give a curative
i nstruction when he had not request ed one when t he error occurr ed.

Statev. Childs, 204 N.J. Super. 639, 651 (App. Div. 1985). Wen, as

here, alimtinginstruction shoul d have been gi ven, even t hough it was
not requested, the "failure to do sois not per seplainerror . . . ."

State v. Allison, 208 N.J. Super. 9, 18 (App. Div.) (citingState v.

lair, 62NJ. 388, 391-92 (1973)), certif. denied, 102N J. 370 (1985).

As noted above, we are satisfied that it was not plain error at
L

Def endant had three prior convictions admttedinto evidenceto

undercut his credibility. One of them a 1995 conviction fromthe

St ate of Georgia, was still on appeal at thetinme of trial. Defendant

cont ends, and the State concedes, the convicti on was i nadm ssi bl e.

State v. Bi egenwald, 96 N.J. 630, 638-39 (1984). But the State has

subm tted, wi thout objectionfromdefendant, docunentation fromGCeorgia
est abl i shi ng that defendant's di rect appeal s have si nce been concl uded
agai nst him Consequently, although there was error, it did not

prejudice defendant'sright toafair trial. Statev. Talbot, 135N.J.

Super. 500, 511-12 (App. Div. 1975), aff'd, 71 N.J. 160 (1976)
(review ng only defendant's entrapnent argunent).

LV.

al | .



We next turnto defendant's clai mthat the judge erredinfailing
todeclareamstrial based on al | eged j ury m sconduct i nvol vi ng one of
the jurors who was an attorney.

When the Staterestedits case, ajuror infornedthe judge that
she had heard the attorney speculatinginthejury roomabout events

t hat had occurred in court and that she did not want tolistento him

The judge theninterviewed the attorney, who indicated that the
j urors had been aski ng questions of him"regularly." He acknow edged
specul ati ng about whet her Stal lworth's pl ea-agreenent statenent woul d
be recei ved in evi dence and whet her it woul d i nclude facts inplicating
defendant. He also explained to one or nore jurors the |egal
di stinctions between robbery and theft.

The judge di sm ssed t he attorney and t hen conducted avoir dire
of the remai ning jurors about their exposure tothe attorney's renarks.
Each juror was questioned i ndividually while the rest of the panel
remainedinthe jury room Their responses ranged fromindi cating they
had heard sone of the attorney's remarks to indicatingthat they had
heard none. Al of thejurors assured the judge that they coul d forget
the attorney's conmments and deci de t he case on the evidence and in
accordance with the judge's instructions on the | aw.

The defendant noved for a mstrial on the ground that the

attorney's explanation of the lawhad tainted the jury. The judge

- 16 -



found that the jurors had not been prematurely di scussing the facts of
t he case and that they would be able to disregard the attorney's
remar ks about the | aw and deci de the case in accordance with the
charge. He al so found that the attorney's specul ati on about whet her
Stal lworth's pl ea-statenment woul d be adm tted caused no harmsince it
was in fact adm tted.

The judge's procedural approach to this instance of juror

m sconduct was correct. State v. MclLaughlin, 310N J. Super. 242, 257

(App. Div.), certif. denied, 156 N.J. 381 (1998). When a probl emof

this nature ari ses

thetrial court [rnust] first determ ne whet her
t he al | eged i nproper conduct has the capacity to
prejudi ce the defendant. If it does, the court
shoul d conduct voir dire, preferably individually
and incanera, todeterm nethe extent of juror
exposure to the inpropriety and whet her the
af fected jurors are capabl e of deci ding the case

inpartially.
[1d. at 256.]

The questi oni ng of the jurors was adequat e and produced credi bl e
assurances fromeach juror that nothing said by the attorney woul d
adversely affect their ability and willingness to deci de the case
fairly and inaccordance with the | awas expl ai ned by the judge in his
charge. The judge nade an objective eval uation
of the jurors' abilities to carry out their responsibilities, as

required by State v. Scherzer, 301 N.J. Super. 363, 487-88 (App. Div),




certif. denied, 151 N J. 466 (1997). Consequently, defendant's notion

for a mstrial was properly denied.

Affirnmed.



