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This is an appeal by the State fromthe LawDi vi si on's grant of

a suppression nmotion during the trial de novo of defendant Ni gel




Reynol ds's DW conviction ( N.J.S. A. 39:4-50) in Cranford Muni ci pal
Court.

The Law Di vi si on suppressed evi dence i ncul pat ory of def endant
based upon a determ nation that the roadbl ock which led to his
detection and arrest viol ated his rights under the Fourth Anendnent of
the United States Constitution and Article 1, 77 of the New Jersey
Constitution. W reverse and remand for conpl etion of thetrial de

novo.

EACTS

The Cranford Pol i ce Depart ment conducted a DW roadbl ock inthe
east bound | anes of North Avenue near the Garden State Parkway from
10: 45 p. m on Friday, Septenber 27, 1996 until 2:55 a. m on Sat urday,
Sept enmber 28.

The | ocati on was chosen by Li eut enant Jerone M Andrews, t he DW
coordi nator of the departnment. The North Avenue | ocati on was one of
f our recommended | ocati ons for DW roadbl ocks in CGranford. Statistics
on DW arrests in Cranford were al so conpil ed by Lt. Andrews. These
statistics were part of areport Andrews submtted to the Cranford
Chi ef of Police recomrendi ng | ocations for future DW roadbl ocks. They
showed t hat there were 274 drunk driving arrests on North Avenue in
Cranford fromJanuary 1, 1986 to January 1, 1996; that DW arrests on

Nort h Avenue constituted 28 percent of all drunk driving arrests in



Cranford during that ten-year period; and that nore DN arrests were
made on North Avenue t han on any ot her thoroughfare in Cranford. The
hi ghest nunber of arrests for DW were nmade on weekend ni ghts and early
nmor ni ng hours.

Several fatalities had occurredinthe vicinity of the roadbl ock,
and four Cranford bars were |ocated in the same vicinity.

Andr ews was responsi bl e for supervi si ng t he r oadbl ock, whi ch was
manned by thirteen Cranford police officers, three Cranford auxiliary
police officers, and three explorer cadets.

Advance notice of the roadblock was given on a | ocal cable
station. There were two road signs. One was pl aced twenty to twenty-
five yards ahead of the stopping point. It read "DW Checkpoint
Ahead." The second was a stop sign at the roadbl ock entrance, with a
reflective |l egend readi ng "DW Checkpoint." Lightingfor the roadbl ock
was provi ded by portable lights, lights fromthe radio cars at the
roadbl ock, and flares, as well as existing lighting in the area.

The Cranford police have witten guidelines for DW roadbl ocks.
The gui delines specify the procedures to be foll owed during the
operation of the roadbl ock. Paragraph six specifiesthat all personnel
at the DW checkpoint are to be briefed on the guidelines prior to
start of the checkpoint. Although Oficer Wzni ak, the point officer
who st opped def endant, had never seenthe witten gui delines, he was

abl e generally to describe the guideline requirenents.



Pur suant to the gui delines and the directions of Lt. Andrews, a
poi nt of fi cer woul d stop each i ncom ng vehicle, greet the driver, hand
thedriver alittle bag containinginformationon drunk driving, and
| ook for signs of intoxicationor any other violations of crimnal or
not or vehicle laws. The point officer was directed to send every tenth
vehicleinto asecondary area, | ocated al ong the side of the road out
of theflowof traffic. Inadditionto every tenth vehicle, the point
of ficer was required to send cars to the secondary areaif 1) he had
pr obabl e cause to bel i eve t hat a vehi cl e' s occupant was i n vi ol ati on of
acrimnal or notor vehiclelaw, or 2) he had a reason t o suspect t hat
an i ndi vi dual was driving under the influence of al cohol or drugs. The
poi nt officer would pl ace a sticker on the wi ndshi el d of the vehicle
i ndi cating the reason the vehicle was sent to the secondary stagi ng
area. At the secondary area, other officers would further investigate
the matter based on the sticker placed on the w ndshield of the
vehi cl e.

As commandi ng of ficer, Lt. Andrews was aut hori zed t o suspend t he
roadblock if traffic backed up or the manpower | evel fell bel ow a
nunber deened safe for operating the roadbl ock. He suspended t he
roadbl ock from11l: 45 p. m on Septenber 27 until 12:30 a. m for manpower
reasons. The roadbl ock was not suspended at any ti ne due to t he backup
of traffic.

According to Lt. Andrews' report, 353 cars passed t hrough t he



r oadbl ock and 116 of those cars were directed into the secondary area
for further investigation. O the 116 diverted vehicles, thirty-five
wer e sent intothe secondary stagi ng area because they were the tenth
vehicleinthe sequence. |In addition, twenty-six of the 116 vehicl es
were sent to the secondary stagi ng area out of sequence based on t he
detection of an odor of al cohol by the point officer. Three DW
arrests were nade, one of those being defendant's arrest.

Def endant entered t he roadbl ock at approximately 1:30a.m ina
1992 Ni ssan pickup. It was not one of the vehicles in the
predet erm ned tent h-car sequence automatically sent tothe secondary
stagi ng area.

The point officer, Oficer Wzni ak, expl ai ned t he roadbl ock to
def endant and asked if he had anything to drink that evening.
Def endant answered "no, " but in answering, he faced ahead, not | ooki ng
at O ficer Wzni ak. Duringthe exchange, Wzni ak det ect ed an odor of
al cohol emanating fromthe driver's conpartnent. Based on the odor and
defendant's failuretolook at him Oficer Wzni ak request ed def endant
toblowa breath of air inhis direction. Defendant bl ewthe breath of
air, but directedit forward toward the wi ndshield. Oficer Wzni ak
asked def endant i f he understood t he questi on, to which defendant
replied"yes". He then asked defendant to "blowright intony face".
When def endant bl ewin his face, the officer detected a strong odor of

al cohol on his breath. At this point, Oficer Wzni ak directedthe



def endant's autonobile to the secondary staging area.

Based upon tests and observati ons made at the staging area,
def endant was arrested. Subsequently adm ni stered breathal yzer tests
established a .15%reading. Only the propriety and conduct of the

roadbl ock are presently at issue.

The Legal |ssues

Inlight of the above facts, we are entirely satisfiedthat the

roadbl ock was establ i shed in conformty withthe guidelines set downin

State v. Kirk, 202 N.J. Super. 28 (App. Div. 1985), andits progeny,

State v. Moskal, 246 N.J. Super. 12 (App.Dv. 1991); State v. DeCaner a,

237 N.J. Super. 380 (App. Div. 1989); State v. Mazurek, 237 N. J. Super.

231 (App. Div. 1989), certif. denied, 121 N.J. 623 (1990); State v.

Barcia, 235N.J. Super. 311 (App. Div. 1989); State v. Egan, 213 N J.

Super. 133 (App. Div. 1986). More specifically, we hold that Lt.
Andrews, the DW coordinator for Cranford's Police Departnent,
fulfilledthe requirenent that roadbl ocks be establi shed by a command

or supervisory authority ( State v. Kirk, supra, at 40-41); that proper

si gns wer e posted, and due advance publicati on of the roadbl ock was
given on | ocal access tel evision.
The Ki rk standards i ncl ude consi derati on of whet her the roadbl ock

i s reasonably "efficaci ous or productive.” This |l ate Friday-early

Sat urday roadbl ock ledto three drunk driving arrests in a four-hour



period at a singlelocation, conparedtothe two per nonth, ten year
average for North Avenue. Moreover, informational drunk driving
literature enhanci ng public awareness of the gravity

of driving under theinfluence was distributedtodriversinthe high-
i nci dence zone, a sal utary purpose consistent with publicinterest.

See M chigan Dep't of State Police v. Sitz, 496 U.S. 447, 475 n. 19

(1990).

We turn to address several other findings of unconstitutionality
whi ch we deemt o have been incorrectly identifiedbythe notionjudge
i n his consideration of the manner i n which the C anford roadbl ock was
conduct ed.

First anong t hese was the conclusion that it i s unconstitutional
t o stop each and every car passi ng t hrough t he roadbl ock point. A key
toconstitutionality of astopistheneutrality of its nature. It has
wi del y been hel d and recogni zed, however, that one net hod of i nsuri ng

such neutrality isto stopall traffic. See Del aware v. Prouse, 440

U.S. 648, 663-664 (1979); State v. Egan, 213 N.J. Super. 133, 135 ( App.

Dv. 1986); State v. Kirk, supra, at 50. See State v. Mdskal, supra,

at 20; M chigan Dep't of State Policev. Sitz, supra, at 475 (i n which

all nmotorists were stopped). See also, Wayne R LaFave, Search &

Sei zure: ATreatise onthe Fourth Anrendnent, 810.8(d), at 695 n. 119 (3d

ed. 1996). The stop-each-car techni que enpl oyed was obviously

concei ved and executed by CGranford police inan endeavor to conply with
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applicabl e authority. It did not violate defendant's Fourth Arendnent
ri ghts under the Federal Constitution, nor hisrights under Art. | 7
of the New Jersey Constitution, as interpreted by the above
authorities.

The noti on j udge appeared t o suggest that the Fourth Amendment
precl udes police distributionof DW informational literature at a
roadbl ock stop evenif policeidentify thensel ves and state that the
pur pose of the stopistoscreenfor drivers under the influence of
al cohol or drugs. We disagree. Deterrence is a palpably
constitutional goal, repeatedly recognized, along with of fender
appr ehensi on, as an i nportant obj ect of establishing DW roadbl ocks.

See, e.q., Mchigan Dep't of State Police v. Sitz, supra; Or v.

Peopl e, 803 P.2d 509 (Col 0. 1990). Reinforcenment of the deterrence
goal , in part throughleafleting, i snot an unreasonabl e executive
choi ce, whatever efficacy anindividual jurist may personal |y ascri be
to the techni que. When done in association with screening of all
vehi cl es stopped, such leafleting violates noconstitutional directive,
and i s a reasonabl e net hod for achi evenent of the drivi ng saf ety goal

of the program See Statev. Moskal, supra, at 20; State v. DeCanera,

237 N.J. Super. 380, 382 (App. Div. 1989).

We addr ess next the notion judge' s factual concl usions that the
pr ocedur e enpl oyed by Cranford policeresultedinatraffic back-up

t hat nust be considered as a factor in determ ning whether the



roadbl ock was proper. Qur reading of the record di scl oses no basi s for
this factual conclusion. To the contrary, Lt. Andrews, the only
wi tness to di scuss backups, said there were none, and t hat when he
experienced a bri ef manpower shortage, the checkpoi nt was suspended
fromll:45p.m to 12:30 a.m The judge's concl usi on appears to be
based upon his speculation that traffic nust have been backed up
because 353 cars were stopped duringthe three and one-hal f hours of
operation. G ven these nunbers and t he | arge nunber of persons manni ng
t he roadbl ock, we see no such necessary i nference nor do we find any
other basis for the inference in the record. Defendant did not
i ntroduce evi dence of any traffic backups, and di d not contest Lt.

Andrews' testinmony that there were none. See al so State v. Moskal,

supra, where 495 cars were stopped in atw hour period. Conparethe

facts inState v. Barcia, 235N.J. Super. 311 (App. D v. 1989) in which

a roadbl ock concededly tieduptraffic for hours, thusresultinginan
arbitrary and oppressive inposition upon the public. No such
i nposition was here invol ved.

An i nportant aspect of the roadbl ock i s the screeni ng process
enpl oyed to di vert stopped notorists tothe secondary stagi ng area.
The noti on j udge concl uded t hat as di versi on of def endant's vehicl e was
not atenth-car sel ection, probabl e cause to believe def endant was
under the influence was required under the Cranford gui del i nes before

sendi ng hi mto the secondary area. Heruled that O ficer Whzni ak did



not have probable cause to believe that defendant was under the
influence. There was error in both rulings. First, Y17 of the
gui del i nes provi de:

Those dri vers suspected, through observati on, of

driving under the influence of al cohol and/or

drugs will also be requested to pull to the

second checking location in addition to the

predet erm ned nunbered vehi cl es.
I n short, suspicion through observation is sufficient to warrant
secondary eval uati on under the G anford gui delines for al cohol or drug
i nfluence. Based upon the strong odor of al cohol emanating from
def endant's car, and detected by Wozni ak when def endant bl ew the
several breaths requested, there clearly was sufficient "suspicion"to

di rect defendant to the secondary area. A higher standard need not

have beenrequired. United States v. Martinez-Fuerte, 428 U._S. 543,

563, 49 L.Ed.2d 1116, 1131 (1976). An articul able suspicion of
i ntoxi cation was present. That suffices to neet the Cranford

gui del i nes and constitutional standards. LaFave, supra, 810.8(d), at

707. However, given the essentially undisputed facts, i.e.,
def endant ' s position behi nd t he wheel (operation), presence of a strong
odor of al cohol on his breath, and hisinitial avoi dance of bl ow ng
breat hs, as requested, towards the officer, we believe that the

probabl e cause st andard was al so net. See, Statev. Malia, 287 N.J.

Super. 198, 203 (App. Div. 1996).

We add t hat whet her OFficer Wozni ak actually read the Cranford

- 10 -



gui delines is of no particul ar significance. He was briefed on, and
was famliar with, its contents, and his actions were consi stent
therewith. They were, noreover, objectively reasonable in our view

Concl usi on

The order of suppressionis reversed. Remanded for conpl etion of

the de novo trial.




