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Def endant appeal s froma j udgnent of convictionenteredinthe Law

D vi si on on de novo on the record appeal , R_3:23-8(a), fromthe East

Orange Muni ci pal Court. The convictions were for driving whil e under

t he i nfl uence of intoxicants (DW), N.J.S. A 39:4-50, andfailureto



maintain asingle lane, NJ.S. A 39:4-88b. As inthe Minicipal Court,
fi nes of $250 and $55 and court costs of $30 and $31, respectively,
wer e i nposed; and statutory assessnments were ordered: $100 Al cohol
Rehabi litati on and Enforcement Fund, $50 V.C.C.B., and $75 Safe
Nei ghbor hood Fund. Enrollnent in the I.D. R C. was ordered and
defendant' s driver's |icense was suspended for 180 days. The sentence

was stayed pendi ng appeal .
On appeal, defendant raises the follow ng issues:

POl NT | THE MUNI CI PAL COURT SHOULD HAVE DI SM SSED
COVPLAI NTS AGAI NST DEFENDANT BECAUSE THE
STATE' S BAD FAI TH I N CONDUCTI NG THE
PROSECUTI ON AND | TS GROSS NEGLECT AND FA LURE
TO TI MELY PROSECUTE VI OLATED SUPREME COURT
DI RECTI VES, DEFENDANT' S SPEEDY TRI AL AND DOUBLE
JEOPARDY RI GHTS, AND JUDI CI AL | NTEGRI TY.

A CONTI NUATI ON OF PROCEEDI NGS VI OLATED
THE " 60- DAY RULE."

B. ADJOURNMENTS VI OLATED SPEEDY TRI AL
PRI NCI PLES.

1. DELAY WELL EXCEEDED 60 DAYS.

2. THE STATE CAUSED ALL BUT ONE
ADJ OURNMENT.

3. FARRELL REPEATEDLY ASSERTED HI S
RI GHT TO A SPEEDY TRI AL.

4. FARRELL'S PREJUDI CE | S BEYOND
QUESTI ON.

C. ADJ OURNMENTS VI OLATED DOUBLE JECPARDY
PRI NCI PLES.



D. ADJOURNMENTS COMPROM SED JUDI CI AL
| NTEGRI TY AND DI SCREDI TED RELI ANCE ON
COURT ORDERS.
PO NT 1| EVIDENCE BASED ON THE TROOPER' S
OBSERVATI ONS OF DEFENDANT FAI LED TO PROVE BEYOND
REASONABLE DOUBT THAT DEFENDANT WAS UNDER THE
| NFLUENCE OF | NTOXI CATI NG LI QUOR.
PO NT 111 CONVICTION OF BOTH DW AND WEAVI NG
VI OLATED DEFENDANT' S RI GHT TO BE FREE OF DOUBLE
JEOPARDY | N THAT SUCH A RESULT FRACTI ONALI ZED CONDUCT
COMMON TO BOTH CHARGES AND RESULTED IN MULTI PLE
PUNI SHVENTS FOR A SI NGLE ACT.
PO NT |V DEFENDANT WAS ENTI TLED TO A JURY TRI AL.
We reverse because of the i nexcusably extensive del ay i n prosecuting
t he charges to conpl eti on: 663 days fromt he i ssuance of t he suimobnses
t hrough thirteen non-continuous, w dely-spaced court sessions.
Def endant was charged on January 21, 1995 by New Jersey State
Trooper M chael A. Mattia. An arraignnent originally schedul ed for
February 2, 1995, was cancel | ed wi t hout court appearance. By letter
dat ed February 3, 1995, defendant's counsel, inter alia, enteredhis
appearance and a not-guilty plea, filed notice of several pretri al
noti ons, nade di scovery requests and proffers, and asserted defendant's
constitutional right toaspeedytrial. On February 24, 1995, defense
counsel acknow edged recei pt of sone di scovery and r equest ed ot her,
m ssing, matter; and on February 25, he filed and served a brief in

support of his notions, includingthose addressed to t he breathal yzer

procedures whi ch had been enpl oyed and the adm ssibility of the



results. Aninordinate nunber of continuances and | engt hy adj our nnent s
t hen ensued.

The parties first appeared for trial before Judge Wat son of t he
East Orange Muni ci pal Court on April 27, 1995, nore t han t hree nont hs
after the summonses were i ssued. The nuni ci pal prosecutor, M. Hodge,
who had not yet responded to defendant's notions and bri ef, sought
additional tinme to neet the notions. Defense counsel consented, and
the matter was carriedto May 26, 1995, with the judge noting "we're
way past the deadline already on it."

On May 26, 1995, the matter came on for trial before Judge
St ephens. The nuni ci pal prosecutor's office still had not responded to
def endant' s noti ons, and State Trooper Matti a had not been notifiedto
appear. Defendant was ready to proceed and agai n rai sed t he i ssue of
speedy trial, noting "we're well past the 60-day gui delines.” M.
Hol nes was t he nmuni ci pal prosecutor assignedtothe matter that day and
inall the ensuing proceedi ngs but one. She had not seen defendant's
nmot i ons and supporting brief, and was unprepared to address t he i ssues
rai sed. The trial judge adjourned the matter, noting "t he duty upon
our prosecutors . . . that they have to work their coordi nation out a
littlebit better."” Defense counsel requested "a deadlinew thregard
totheresponse [to his notions and brief] and obviously, if thereis
no brief received by that deadline, | takeit the notions woul d haveto

be ent ertai ned as unopposed.” The prosecutor agreedto athirty-day



deadl i ne and the judge orderedit. The matter was continued for forty-
ni ne days, until July 14, 1995.

On July 14, the matter was bef ore Judge Booker. The State's bri ef
i nresponse to defendant's had been recei ved by bot h def ense counsel
and t he court that very day notwi t hstandi ngthe thirty-day response
period established by the court on May 26. A recently deci ded
Appel | ate Division case bore upon an argunment nade by the State
respondi ng to defendant' s contention that the breathal yzer results were
i nadm ssi bl e, and the court offered defendant additional tine to
respond, until Septenber 15. The follow ng colloquy ensued:

MR MENZEL (def ense counsel): Your Honor, | could
probably reply aresponse [sic], infact, if youwl|
permt nme-- | wouldn't m nd hopingto seeif we could
get a Court date before the end of this nonth, because
this case is getting on nore than 6 nonths.

MS. HOLMES (prosecutor): Well if he supplies his
reply * * * |"mgoingtosupply mne. ** * ["mgoingto
need * * * additional tinme as well.

MR. MENZEL: Al so, Your Honor, there are
unresol ved di scovery i ssues inthis case and | woul d
i ke to get that wrapped up because each ti ne we cone
here, thisis ny third tinme here. The State was not
prepared to do any of this until today and even t oday,
| don't get the brief until the day of the hearing.

THE COURT: That's why |I'mpermtting you tine.

MR. MENZEL: | understand that, Your Honor, but
' mal so suggesting that we may want todeal . . . this
time with the outstandi ng di scovery i ssues because t here
isaletter inny filethat is addressed both to the
Court and to the Prosecution setting out my specific
requests inlight -- basically, acknow edgi ng docunent



by docunent what | did receive, pointing out what |
percei ved to be mssinginthe case and what was needed
by the defense to adequately prepare.

| point out to the Court that there is sone
di scovery expressed in part byState v. Ford that has
not been provi ded.

MS. HOLMES: Your Honor, he did get that letter.

* X * %

MR. MENZEL: | think Your Honor has the letter in
front onyou, | think, fromFebruary 24th which sets it
out at | ength.

So Your Honor, the only other thingthat | would
ask is that | know that there was reference in the
State' s novi ng papers toreports being attachedtothe
briefs. | would just |ike what was attached?

* * * %

MS. HOLMES: Judge, he did send aletter and M.
Hodge sent a |l etter back to himindicating that the
di scovery that was suppliedto himis all that the State
was goingtouseintheir anticipationof thelitigation
and t hat was all that he was requiredto receive. M.
Hodge and | had this di scussi on several tinmesonthis
case and what was suppliedto himwas all that M. Hodge
deenmed that he was entitled to receive.

Your Honor with reference to hi mreceiving the
brief today. It was nmy understanding that Judge
St ephens instructed neto give the brief by July 14th
and that's why | did it today.

MR. MENZEL: | think -- | think we've renedi ed
t hat .

M5. HOLMES: He said w thin 30 days, but | gaveit
today because that was ny understandi ng of Judge
St ephen' s instructions.

MR. MENZEL: Ckay.



THE COURT: Septenber 5th. [sic]
The matter next came before a fourth judge, Judge Frasca, on
Sept enber 15, 1995. He adjourned thetrial because Judge Booker, on
July 14, had begun to hear the notion argunents:

THE COURT: | think that it's inappropriate for ne
to nove this case under these conditions. As | would
best understand it, there have been certifications under
Garth which may be of sone interpretation either
advi sory or perhaps of great probative val ue and | think
that that's a matter for Judge Booker to respond to.

Therefore, I'"'mgoing to nerely postpone this
matter with apol ogi es t o everybody for any i nconveni ence
that this has caused.

MR. MENZEL: Your Honor | woul d just ask that we
be notified of a date[.]

* * * %

THE COURT: \What are you asking ne to do?

*x * * %

MR. MENZEL: G ve ne atarget dateandif thereis
a problem --

THE COURT: |I'mgoingtogiveit adate. It will
be on that date. If that is not a conveni ent date for
you, or an inpossible date, contact your adversary and
tell your adversary what you have inmnd. I|f there was
ajoint request made t o Judge Booker, |I' msure he'll
respondtoit, but 1'"'mgoingto havetogiveit adate.

MR. MENZEL: Ckay, Judge.
THE COURT: Okay.
MS. HOLMES: Your Honor, just in your

consi deration of the date, | have bot h of the Troopers
here who have been here all norning, and they've



informed me that they wi || have special details for the

Pope, isit? And that will be the first 2 weeks in
October. So if Your Honor isinclinedtogiveit a
date, | would request that it be later than that.

THE COURT: 27t h of October?
UNI D. MALE: That's fine, Your Honor.
M5. HOLMES: |Is that fine for you, M. Menzel ?

MR. MENZEL: | woul d have to check. | don't know
until next week. That woul d be at 9: 00 AM? Actually,
I woul d ask for ready, hold at 10. Just for thetrial.
| don't think that there is a problem here.

MS. HOLMES: No, and you have ny nunber in case
it's not good for you?

MR. MENZEL: Yes.
MS. HOLMES: COkay.

THE COURT: Cctober 27th for trial. Mtionto be
deci ded prior.

MS. HOLMES: You want to conference?
MR. NMENZEL: Yes, outsi de.

THE COURT: Also, it has coneto ny attention. |
don't knowhowaccurate thisis because |l don't think
t hat anybody has actually talked to the attorney.

There is some indication that the Attorney
General's of fice nay want to ei ther appear or provide
I nformation, or otherw se be heard on the notion.
That's part of the reason why | don't think that we were
inthe positionto proceedw thtoday's date. [|sthat
correct? You got information with regard to that?

MS. HOLMES: | just have a nessage sayi ng St even
Munsen called. Heiswllingto help, Your Honor, but
he's goingtotake nore tine. He may have t o post pone,
call him



THE COURT: It's not necessarily an appearance.
MS. HOLMES: No.

THE COURT: He's willing to deal with you.

MS. HOLMES: Yes.

THE COURT: Ckay. All right, you ve got to
clarify that. Speak to him No nore del ays, please.

On Cct ober 27, 1995, Judge St ephens was presi di ng. He adj our ned

the trial once nore, agai n because Judge Booker had previously begunto
hear noti on argunents and shoul d be t he j udge to concl ude the natter.
| n doi ng so, Judge St ephens rej ected def endant' s request to hear the
noti on and decide it. Defense counsel had registered a polite, but
vi gorous objection to yet another adjournnent:

MR, MENZEL: * * * [A]lthough | really wouldIlike
t o accommopdat e t he Court as nmuch as | coul d, | do have
a problemin that this is our fifth tinme here. MW
client has been here every tine. | nowhave an expert
Wi t ness here.

I knowthe State has had -- the trooper's been
herethreetinmes and | think. . . the State's expert,
has been here two tines.

And, of course, we're well past any ki nd of 60 day
rule. --

THE COURT: Sure. No question.

MR. MENZEL: 1t's just becom ng a great hardship
for everybody invol ved.

And | woul d appreciate it -- oncethe notions are
deci ded, we're ready to proceed. Four of the notions
t hat are outstanding arereally proformatype notions
that | expect will be denied. | havetoraise themjust



incasel get lucky in federal court one day on t hose
I ssues.

The onereal issuethat | viewinthis casethat
nmust be deci ded beforetrial isthe notionfor whichthe
bri efs have been submtted. That is the oneto exclude
the breath tests.

| have anot her notion pending to dism ss the
conpl ai nt on a very techni cal ground, whi ch Your Honor
may want to entertain.

And t hen we have a notion to suppress. But again,
giventhe nature of this particul ar case, ny expectation
is that even in |light of State v. Allen (phonetic),
whi ch came down t wo weeks ago, that the prosecutor and
| are probably going to end up stipulating the
suppression hearing testinony into the trial.

And so | ask the Court that if the Court is
prepared to deal with this today, that we do deal with
thistoday andtrytoget it resol ved once and for all.

Not wi t hst andi ng t hi s request, the notion argunments and trial were
reschedul ed for a day on which Judge Booker would be sitting.
VWhen trial resunmed on Novenmber 27, 1995, Judge Booker deni ed
def endant’' s notionto exclude theresults of the breathal yzer test.
The court di sposed of sone ot her pendi ng notions inthe case; and, at
def endant' s suggestion and with his stipulation sothat "we can fini sh
t hi s case today[,]" Judge Booker heard testi nony fromState Trooper
Mat ti a on conbi ned consi derati ons of defendant's notion to suppress and
the nerits of the charges. During Trooper Mattia's direct testinony,
the State sought touse S-5, a breath testinginstrunment i nspection

certificate. Defendant objected onthe grounds that the certificate,

- 10 -



al t hough specifically requestedin discovery on February 3, 1995, had
not been provi ded; and that when it was requested a second ti nme, on
February 24, 1995, as m ssing di scovery, the State declined to provide
it onthe basis that the State did not intend usi ng any addi ti onal
mat t er not al ready provided. Rather thanrulingonthe nerits of the
issue at the tinme, the trial court, once again, adjourned the matter:

MR. MENZEL: * * * So, | object tothe use of that
docunent at thistinme, by the State inthe mddl e of the
trial, your Honor.

THE COURT: Okay. M. Menzel . . . isit of your
opinionthat saidfailurew || extrenely prejudice your
client's rights to have a fair trial?

MR. MENZEL: Absolutely, your Honor. Theentire
case preparationeffort inthis matter is based onthe
prem se that we dealingwi th only that di scovery whi ch
the State has provided. It wouldunfairly prejudice the
defense to go through at this tine.

W're heretotry the case today. As you can see,
we' re here and t her e woul d be undue prej udi ce and | ask
pursuant to. . . NewJersey Evidence Rul e 807, that
this docunent be excluded.

THE COURT: Pr osecut or. It also provides a
sanction if . . . it hasn't been conplied wth.

MS. HOLMES: Judge, | can only state what the
procedure is, what the State enpl oys when we deal with
D. W |I. cases and either nyself or M. Hodge has sent
aletter to the State Police requesting all of the
i nformationthat pertainsto aparticul ar case and t he
breath testinginstrunents -- inspectioncertificates
both before and after is routinely provided in the
packet of informationthat comes fromthe State Police
in reference to this case. Now, when the defense
counsel made his request for discovery, |, quite

- 11 -



frankly, went through the file to nake sure that
everyt hing that was i n ny possession, that | deenedto
be di scoverable, was sent to the defense counsel.

Now, | don't have a copy of what | sent to defense
counsel but I'mcertainthat what |' mrelying ontoday
was sent to him

THE COURT: COkay. So, heis sayingthat he didn't
get and that it was unfair and prejudice his client.
Okay. We canrenedy that. W w |l take an adj our nnent.

MR. MENZEL: Your Honor, | --

THE COURT: We wi || take an adj ournnment to al | ow
you to reviewt hat docunent and, if necessary, we'll re-

convene at another time and . . . | can inpose
appropri ate sanctions upon the prosecutionif | deemit
necessary. |f they have failed to conply with your
request.

MR. MENZEL: -- your Honor --

THE COURT: What's the problemwi th that, M.
Menzel .

MR. MENZEL: -- well, your Honor | think the
appropri ate sanctions i s excl usi on of that docunent.
The reason beingisthat if we adj ournthis case, the
only possi bl e purpose for that isfor netopernmt the
State to buttress its case, pursuant to State v.
O Keefe. Al though, technically speaki ng onthe double
jeopardy issue, it certainly inplicates those policies
that prohibit double jeopardy and that's you' d be
putting on M. Farrell.

THECOURT: |I'm. . . adjourningthecase. . . to
allowyou to reviewthe docunent and t ake appropri ate
means t o nount a defense. * * * |'mnot adjourningit

toallowthe Stateto buttressits case. * * * | can

: i npose appropriate sanctions for the State's
fal luretoprovideyouwiththis, but thenl have, also,
assertions made by t he Prosecutor that she nail ed t hese
docunents to you.



MR. MENZEL: ~-- | don't think she said that,
Judge. | think she said that she knows her nor mal
procedure. |'mrepresenting to this Court --

THE COURT: -- . . . Ms. Kim Hol nes.

MS. HOLMES: Yes.

THE COURT: Did you send these docunents to M.
Menzel ?

MS. HOLMES: Judge, like | stated before, the
nor mal procedure that nost prosecutors enployistoturn
over all informationthat we deemdi scoverabletothe
def ense counsel. Now, the def ense counsel has stated
t hat he dealt with M. Hodge, initially. M. Hodge,
bei ng nore experi enced t han nysel f, as the person who
trained me, so | know for a fact that whatever
informati on was sent to me about this case, "The
br eat hal yzer i nspection certificates, before and after,"”
that would definitely would be critical tothe State's
case and that is routinely provided to the defense
counsel. Now, he's saying that he didn't get it. |
don't know, Judge. Al | cantell youisthat the State
woul d submit all of theinformationthat was gi ven by
t he Trooper to the statenments for request of di scovery
and that would definitely go to the defense counsel.

THE COURT: Wel |, Counsel, there's two options.
He's saying that he is going to nove . . . that we
exclude this docunent fromthe case.

V5. HOLMES: And t he St at e woul d be opposi ng t hat .

THE COURT: Okay. That all seens | ogical. So,
t he next i ssueis whether or not this failureto supply
t his docunment . . . unfairly prejudices the defense's
case and t he def ense attorney has said, "Yes, it does."

MS. HOLMES: * * * [A]ll thetime that we' ve been
di scussing this case andit's been goi ng back and forth
and back and forth, the def ense counsel never even once



ment i oned t hat he never recei ved these certificates both
before and after.

MR MENZEL: Excuse ne, Judge. | havetwo letters
that say that | --

THE COURT: Wait a mnute. * * * Hold on. *
* * Let her finish.

MS. HOLMES: No, I'mtalking about . . . the
| etter that defense counsel had sent to the Court, that
pre-dates the tinme that the defense counsel has cone to
this Court. We were here onthree separate occasi ons.
I n fact, the def ense counsel canme with his own wi t ness.
He never once nentioned that to ne that he didn't
recei ve the breat hal yzer i nspection certificates both
before and after andthisis amtter of ganesnanship,
Judge, we know this and. . . your Honor al so knows
t he def ense counsel is putting on a parade back and
forthw ththe Court about, oh, now, it'sanotionto
suppress that the State was not aware of and he --

MR. MENZEL: -- your Honor, I'mgoing to object.
That's an i nmproper coment by the prosecutor.

THE COURT: Hol d on.

M5. HOLMES: |If he didn't receive * * * if he
didn't receive these two docunents, Judge, the State
subm ts that he should have said something to nme
bef orehand. W'reready for trial andthisisthetine
t hat he's saying that he never received it.

THE COURT: Okay. Holdon. * * * [T]he defense
says . . . that he's unfairly prejudiced by the | ack of
t hi s docunent that youfailedto-- what 1' mgoing to do
iIsl'mgoingtoadjournthis. *** Youw !l supplyit
to himand he wi Il | be given a reasonabl e opportunity to
respond. . . . Decenber 23rd cone back here and fini sh
this trial.

MS. HOLMES: Judge, sothat therecordis clear,
| " mgoing to through each one of these docunents ri ght
now, with the def ense counsel so we don't go t hrough
t hi s agai n.



MR. MENZEL: . . . | understand where the Court's
com ng fromon the adj ournnment. | woul d just as soon
proceed so not tointerrupt the continuity of thetrial
and di scuss whet her the appropriate i s adj ournnent or -

THE COURT: Well, 1I'"m going to make that
determ nation. 1've made a ruling and I'mgoing to
adjournthisuntil Decenber 23rd because, obvi ously,
this caseis going up and |' mjust going to dot off the
|'s and cross of the T's. Thank you.

MR. MENZEL: Your Honor, inthat case, . . . part
of all that you have to consi der then, is the bal ance of
t he di scovery requests made inthat | etter because part
of the prejudice, your Honor, it's the foregoi ng of the
di scovery request pursuant toStatev. Ford and State v.
Hol | op (phonetic) as aresult of the State'sfailureto
di sclose the existence and produce that after
certificate.

THE COURT: GCkay. Now, you can have sanctions .
because of this.

MR. MENZEL: | understand, your Honor, but the
only sanction, | mean, howit tal ks about noney fromthe
Prosecutor. | don't want to | ine ny pocket with the

Prosecutor's noney?

THE COURT: The 18th. The 18th. OCkay? Now, |I'm
ordering you both to get together, --

MS. HOLMES: We're going to do that now.

THE COURT: -- resol ve t hese di scovery i ssues now.

Trial didnot resune when ordered. Rather, the next trial date
was three nonths | ater, on February 27, 1996. Wen t he case, schedul ed

for 11: 00 a. m, was call ed at 11: 15, def ense counsel was not present.



Judge Booker not ed t he presence of def endant hi nsel f as well as two

State troopers and the prosecutor, and reported:

THE COURT: * * * The problemis that we just
recei ved a tel ephone call fromthe defendant's | awyer
I ndi cating that he's going to be |ate.

[IJt"s now 11:15. We also have the further added
probl emin that we have only one Prosecut or here, as
requi red to covered two Courts, and she has to go start
anot her trial in Judge Poser's Court. So we were hopi ng
that this other case woul d have started earlier. W
woul d have to adjournthis. W couldreach out and cal |
the other attorney and we' || rel ease the State Trooper.

* * * %

We wi Il schedule this for . . . 9:00 AM April

2nd, and we' | | just take no other cases. It will just

be -- thisis acontinuance. Thisis aconplicated DW

case i nvol ving expert witnesses and all, sowe w |l just

have that as the only case in the Court and we coul d

nove it.
| n a subsequent appearance, defense counsel noted that he had arrived
at 11: 24 a. m on February 27, fromattendingto an ol der matter in a
di stant municipality, onlytofindthat this matter had been adj our ned
once again mnutes earlier.

When the matter was called on April 2, 1996, the prosecutor
announced t hat al t hough her breat hal yzer wi t ness was present, Trooper
Matti a had been injuredinan auto acci dent the day before, and was
unabl e to participate.

MR. MENZEL: Well under the circunstances, | can't

really -- I'"m going to leave it to the Court's
di scretion, Your Honor.



THE COURT: | knowyou need t o make your noti on.

* * *x %

And I'Il deny the notion, but for your client's
pur poses.

MR. MENZEL: |'m not even naking the notion,
because if he's been in the accident --

* * * %

THE COURT: | appreciate that.

MR. MENZEL: | do assert myclient'srightstoa
speedy trial. He's been here every tinme too.

THE COURT: That's correct. When can we -- can
you -- you have no idea.

MS. HOLMES: Well he did | eave ne a nunber t hat |
could call him and that's his home nunber.

MR. MENZEL: | think that before we even talk
about a Court date, Judge, we shoul d probably find out
whet her he needs time to recuperate.

THE COURT: GOkay, doyoumndif we noticeyouin
the mail? The Prosecutor is to --

MR. MENZEL: Not at all Judge. There are a very
fewcases inny officethat -- at this point -- that
woul d not have priority over this one. [sic]

THE COURT: Okay. All right, we'll notify you
through the mail. [I'msorry for the inconvenience.

Trial didnot resunme for nore than three nonths. Wen the natter
cane on next, on July 10, 1996, Judge Stephens was presiding. M.
Hodge reappeared for the State, and stated:
MR. HODGE: * * * Your Honor, this matter was on

t oday schedul ed for trial. | thinkit's acontinuation
trial. Thereasonthat | have preface ny cooments, with
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| think, is because Ms. Hol nes the Prosecutor who
handl ed the trial and | understand, that Judge Booker
presi ded over the prior proceedings. | thinktestinony
in fact been taken. [sic]

Def ense counsel, objectingtotheinplicit suggestionthat the matter
needed once agai n to be conti nued, revi ewed t he desul tory hi story of
t he case in detail, concluding:

MR. MENZEL: * * * * | have to object today,
however your Honor, because obvi ously we're here for
trial. It'sthe continuationof thetrial. Certainly
it's dragging onavery longtime. | donot knowthe
reason why the State is unable to proceed.

Cbvi ously, the players involved, and by that |
mean Judge Booker isn't here and M ss Hol nes i sn't here,
but unfortunately the one that is really payingthe
price in this is M. Farrell.

We have been goi ng through this thing for along
time and at this point we're better than a year and a
hal f on and since thereis on-going prejudiceto M.
Farrell by having this thing hangi ng over hi s head,
certainly the caseis gettingstaleas it gets continued
agai n and agai n.

The first trial date on Novenber 27th. So,
respectfully, Your Honor, I'mgoingto nove at thistime
to dism ss this charge on the grounds t hat there has
been afailureto prosecute and | al so understand t hat
while, | say this respectfully Judge, part of it is
probably due to the Court's own schedul i ng i nvol vi ng
Judge Booker, case | awsuggests specifically, State v.
Perkins, andState v. Pl asky (phonetic), that del ays
caused by the Court because the Court is the unit of the
Government, nmust be attributedtothe State. On that
basi s, Your Honor, | think that thereis. . . at this
poi nt, pal pable failureto prosecute and on that basis
t here shoul d be a di sm ssal of this charge because of
theviolationof M. Farrell'sright to a speedy trial,
whi ch has been asserted fromthe very first paper fil ed




inthis Court and al so asserted on an on-goi ng basi s
t hroughout these proceedings.

Prosecut or Hodge responded, in part, as follows:

MR. HODGE: * * * |'ve listened cl osely to what
nmy adversary has sai d, Judge and t he history that he
recited ontherecord. It appears that this matter had
been adj ourned adm ttedly by t he defense duetoits own
request and | guess the Court graciously accepted t hose
requests. | understand that ny adversary has to make
this motion and he has to do what he has to do.
However, your Honor, inweighingall of the factors, the
case lawis clear that before a caseis di sm ssed that
you wei gh the reasons for prior adjournnments.

But i n sunm ng, | want to nake the record cl ear
that the State was ready to proceed today andthat is --
t hat shoul d be made known and cl ear on the record. |
don't know what happened with respect to the Court
cal endar, but fromthe Prosecutor's side, we were ready
to go.

Judge Stephens then spoke:

THE COURT: * * * * |'mnot as equi pped as |
m ght ordinarily be to handle this since it is a
continuationnmatter. . . . | dounderstand. | have a

| ot of concern for the defendant's rights in this
because clearly the matter i s noving forward beyond a
normal period of time that this case woul d be heard.

| do not know, | have not spoken wi th Judge Booker
inregardtothis matter and sol amnot certai n where
the uncertainty, the m x-up or whatever canme to be.
However, | think that there has been a record .
pr obably peppered wi t h adj our nnent requests on both
sides of thematter and wthregardto the matter where
you were.

So that | think that probably that there are
concerns on both sides of the | edger here. |'msure
t hat the Judge i s equal, beingthe presidingJudge, |'m
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sure that heis very concerned about noving this matter
along as well, so |l would have tothink that it was just
an unfortunat e oversi ght on his part, or on soneone's
part. | won't even say on his part. Let ne just take
t hat back because | don't know anything about it.

So |l et me say this though, I'm| ooking at the
cal endar for July now, fortunately for uswe'reearlyin
July and so | have before nethe trial schedul e for the
rest of the nonth here. Nowl knowthat Judge Booker is
goingto be sitting throughout the nonth and I' ml ooki ng
at sonme dates now. Unlessthe Clerktells nmethat the
particular dateis closed, | wouldliketonoveit --is
there any reason why it could not be noved?
After the court and counsel conferred onthe record, boththetrial and
consi deration of defendant's notion to dism ss were scheduled to
continue before Judge Booker in two nonths, on Septenber 11, 1996.
On Wednesday, Septenber 11, defendant, his attorney, Prosecutor
Hol mes and the State' s breat hal yzer wi t ness wer e bef ore Judge Booker.

The prosecutor advised:

MS. HOLMES: Your Honor, | have recei ved a note

fromTrooper [Mattial] . . . which. . . says, "I can't
make court on Wednesday 9/11/96 for Duncan Farrell
because of Vice President Gore security detail | have."

* * * %

"I triedtoget intouchw thyouon Friday and on
Monday, but you had al ready | eft for the day. | was on
vacationon Friday. | will call youlater inthe day,
but if | don't speak with you, please call ne at hone.
| wanted to give you sone notice so you cantell M.
Menzel and advise himnot to cone. Maybe we can
schedule it for next Wednesday when | amfree."



The prosecut or noted that a conti nuati on of Trooper Mattia's direct
exam nati on and hi s cross-exam nati on were essenti al el enents of the
case. Defense counsel responded:

MR. MENZEL: * * * | made a noti on before Judge
St ephens last tine to dism ss this case for | ack of
prosecution. Hecarriedit because, obviously, Your
Honor has been nore deeply invol ved inthis case than he
has.

THE COURT: Okay. Let's -- deny the notion. W
have to schedulethis -- it's just the next tine.

MR. MENZEL: Judge, just sotherecordis clear.
| mentioned what happened |l ast tine. | do nove at this
timetodisniss for | ack of prosecution. Thisisthe
11th time we' ve been here. It isthefifthtimeit's
been listed since the first day of testinmony. Inny
experience, whichis-- there'salot there, thisisthe
second nost |'ve ever had to go on a case.

THE COURT: Okay. October 1st. No further
adj ournments by the State. We're novingit. Schedule
this as the only case for ne to handl e, Mary because
thisisgoingtobealongtrial. Ckay, Mary? The only
case.

The Oct ober 1 date was adj ourned by | ett er when def ense counsel
di scovered a conflict with an enmergent Appel | ate Di vi si on ar gunent.
The newy schedul ed date, October 16, 1996, at 9:00 a.m, was

enphatically established "with no further adjournment gudge Booker

opened t he proceedi ng on Cct ober 16 at 12:15p.m with the fol |l ow ng

st at ement :



THE COURT: * * * This Court cannot, because of
ot her admnistrative matters | have to adhereto-- it's
now 12: 15 and t here' s no way humanl y possi bl e we cantry
this caseinviewof the-- we anticipateit's goingto
bealongtrial. The trooper has got to be sonmewhere at
four and you anti ci pate--

Wher eupon t he prosecutor outlinedthe State's anti ci pated proofs,
i nvol vi ng t he cross-exam nati on of Trooper Mattia and t he direct and
cross-exam nation of the State's breathal yzer w tness, concl uding:

MS. HOLMES- SPROMAL: * * * * Il So, Your Honor, |
just don't want the case to go on and on and on.

The follow ng colloquy then ensued:

THE COURT: See, we need two straight days of
trial on this matter --

MS. HOLMES- SPROMAL: W th just this case, yes.

THE COURT: -- with this case and that's what |
have to do now. For the record, | have the
Adm nistrative Ofice of the Courts as well as the
regi onal judge pushingthat this nmatter be resol ved with
sone finality with this case. And | now --

MR. MENZEL: Judge, just let ne correct sone
comments of the prosecutor. W do have six exhibits
mar ked. They're only marked for identificationat this
juncture. | do not have a copy of S-6, although I
certainly have had an opportunity toreviewit, but I
would like to get a copy before |I |eave here today.

V5. HOLMES- SPROML: That's not a probl em Judge.

MR. MENZEL: And, Your Honor, the matter was
listedtry or dismsstothe Stateinlight of all the
adj ournnments. Now, Cctober 1st was when it was set and
we had had it adj ourned ahead of tinme because of an
enmer gent appeal that | had inthe Appel | ate Di vi si on
and, unfortunately, that argument was schedul ed at a
conflict tothetrial date onthis one. And | knowit
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was t hen reset to October 4th, tentatively, and then
t hat was changed and we' re here on Cctober 16th ready to
proceed. | think the State's probably ready to proceed.

But 1'd nmade this coment in an earlier
proceedi ng, Judge, that -- and | say thiswth all due
respect that under State v. Perkins and Pol aski, the
delays attributable to the Court's cal endar are
attributedtothe State. Andinlight of the delaysin
thismatter, |, respectfully, novethat this natter be
dism ssed at this tine.

THE COURT: Go ahead.

MS. HOLMES- SPROMAL: The State opposes that,
Judge.

And just toclarify afewthings, and | don't want
t o go back and forth and back and forth becausethisis
what goes onwith this case, this case has not been --
i t shoul d not have been marked try or di sm ss because of
nunerous tines onthe part of the State. That i s not
true. If youreviewthe records, each and every tine
t hi s case was brought to Court, there were pl enty of
ti mes when t he def ense counsel coul d not be here or
pl enty of time t he def ense counsel was maki ng noti ons
before t he Appel | ate Di vi si on and has asked t hat t he
matter be stayed until the Appel |l ate Division rul ed on
State v. Garth, | believe it was State v. Rapsa
(phonetic). There were plenty of tines that the case
was adj ourned on the part of the defense counsel.

The prosecutor then went on to note that Trooper Mattia woul d be
avai |l abl e on Novenmber 13 and 14 and that she woul d subpoena the
breat hal yzer witness for those days.

THE COURT: . . . I'mgoing to deny the notion,
first of all. Andthisis not markedtry or dism ss.
This was marked on the 1st of October. W were all
ready sitting here ready to go and, Counsel, you had to
appear in the Appellate Division. | had even the
regi onal judge upset because we were trying to work your



schedul e around t he Appel |l ate Di vision sowe couldtry
this case.

| don't sit on Thursdays.
* * * %
So, | would prefer todoit the 12th and the 13t h.
Novenber 12 and 13 becane the agreed-upon dates. Both attorneys
commtted to their availability and Judge Booker decl ared:
THE COURT: Now, so we know, thisw | bethe only
case this court is doing and |'mdoing. 1'll have no
arrai gnnents, no truancies, nothing.
Judge Booker expressed afirmintentiontouse all thetinme avail able
on Novenber 12 and 13totry the case to concl usion. As the proceedi ng
drew to a conclusion, defense counsel said:
MR MENZEL: * * * [J]ust to correct therecord*
* * * To]ther than October 1st, the only tinme that |
t hi nk that an adj ournnment can be fairly attributableto
t he def ense was on February 27t h when | arrived here at
11: 24 and for sonme reason the matter had al ready been

adj our ned.

Ot her than that, Judge, the record speaks for
itself.

The matter opened on Tuesday, Novenber 12, 1996, with the
prosecut or' s announcenent that def endant had noved i n t he Law Di vi si on
for | eave to appeal the nunicipal court's denial of defendant's notion
todismss, "onthe grounds that (a) continuation of this case violated
t he " 60-Day Rul e,' (b) adj ournnent viol at ed speedy trial principles,

and (c) adj ournment conproni ses judicial integrity and discredits



reliance on court orders[,]" and that argunent on t he Law Di vi si on
not i on was schedul ed two days t hence on Thur sday, Novenber 14. Defense

counsel responded:
MR. MENZEL: That's right, Judge.

Al t hough, frankly, nmy positionfor today -- I'm
ready t o proceed t oday because the filing of the notion
does not deprive this Court of jurisdiction. And I
woul d prefer just to proceed today and finishit up.
And we al so have tonorrow s schedul e t hat woul d nake t he
whol e noti on noot because if wefinishthetrial, then
what happens is | would bein apositionwherel haveto
wi thdrawthe notionfor leavetofileaninterlocutory
appeal becausethetrial would be done. It isfiledand
does not deprive this Court of jurisdictionto proceed
and we're ready to proceed. That's why |I'm here.

THE COURT: | need direction fromthe Superi or
Court Judge. |I'mnot going to do that w thout.

MS. HOLMES- SPROWAL:  COkay.

THE COURT: There's a notion fromthe Superi or
Court Judge, | don't see how we would go forth.

MS. HOLMES- SPROMAL: Fromwhat | gat her fromthe
| aw cl erk t he j udge has t he papers, but she just got the
papers today.

THE COURT: Let me go call the judge.

After a recess, Judge Booker reported:

[ THE COURT]: * * * This Court took an adj our nnent
to reach out for Judge Lester, the Crim nal Assignnent
Judge for the county. 1've talked to her. She
indicates this matter ison. . . for ahearingthis
Thursday at ten. She left it upon ne to decide with
regardstoif | wishto proceedtoday or proceed with
the hearing prior to her ruling or entertaininganotion
on the interlocutory appeal.



I think we should proceedwithit. I'minclined
t o agree wi th def ense counsel, we shoul d proceedwithit
since there was no request for astay. |Isthat correct?

MR. MENZEL: That's right, Judge.

The prosecutor then advised the court that when she | earned of
defendant' s notion for | eave t 0 appeal she was uncertain of its inpact
upon t he pendi ng nuni ci pal court trial and told Trooper Mattiato await

her further tel ephone call. She had since beentold by Trooper Mattia

t hat "he coul d not be here today. He wi || be here t onorrownorning at
nine o' clock to proceed in this case.”

Upon i nquiry by defense counsel and the court as to the reason why
Trooper Mattia was unavail abl e that day, the prosecutor responded:

MS. HOLMES- SPROMAL: He i nfornmed ne t hat he has
his childwith him He's three hours anay. He did call
at 9:20this nmorning. | didn't have an opportunity to
speak with t he def ense counsel because he was not here.
So we didn't knowif the case was goi ng t o proceed t oday
or if we were going to Superior Court to argue this
| eave issue.

The follow ng colloquy then occurred:

MR. MENZEL: Judge, | point out tothe Court that
t hese two days, today and tonorrow, were set specially
when we wer e here on Cct ober 16t h. The trooper was here
in Court and | came up with the expectation of
concluding this matter.

The reason | filed the notion for |eave is,
obvi ously, because of howl ong this case has dragged
out. | was not seeking a stay because, as | said
before, I was hopi ng t hat by proceedi ng on the 12t h and
t he 13th, the noti on woul d be nooted. That is not the
case. | don't understand why Trooper Mattiaisn't here.



He knew about t he date. The prosecutor knew about t he
date. There was no stay. W' re here ready to proceed.

MS. HOLMES- SPROWAL: | can't even understand,
Judge, when t he defense -- when did it dawn on himto
filethisinterlocutory notion. Didit dawn on hi mthe
day we were i n court? Because had he t hought about it
t hen, he coul d have brought it to my attention and,
per haps, this whol e interl ocutory appeal issue woul d
have never cone about.

THE COURT: Well, the notion for interl ocutory
appeal , it gets the Court of f guard with sone respect
because, procedurally, I didn't knowif this Court coul d
proceed further with the hearings inviewof the fact
that this notion was pendi ng.

I n any event, we have reserved these two days to
hear this matter. |'mpreparedtosit onthis matter
starting tomorrowfrom9: 30 until -- for 24 hours, if
necessary. W'll| just take breaks to goto the restroom
as well astoeat andthat'sit, but thismatter hasto
be concl uded.

MS. HOLMES-SPROML: It'sthe State's expectation,
Judge, that it will be concluded tonorrow because we
know perhaps if it's concl uded t onorrowt hat woul d avoi d
t hi s whol e appeal i ssue.

THE COURT: Well, I'"mgoing to presune that the
notionis still going to be argued on Thursday, but
prior toit being argued, there will be sonme type of
decisiononthis either not guilty, guilty or di smssed.

MS. HOLMES- SPROMAL: Very wel |, Judge.

THE COURT: Okay. And if the State's not ready
tomorrow, then I'Il entertain the notion.

MR. MENZEL: Thank you, Judge.

THE COURT: Okay.



MS. HOLMES- SPROMAL: And if the defense is not
ready, can you entertainthe State's applicationfor the
defense to be held in contenpt?

THE COURT: Yes, | wll.

The trial resunmed the followi ng norningwth areviewand proffer
of the State's six exhibits previously marked for identification. As
toS-5 thebreathtestinginstrunment i nspectioncertificate nunber
103-95 dat ed March 1st, 1995, i nrespect of which a di scovery obj ection
had previously been | odged, defense counsel stated:

MR. MENZEL: * * * And, incidentally, Judge,
al t hough | had revi ewed t hat docunent back i n Novenber,
| still don't have a copy of it. |'mnot goingto base
an obj ection on the basis of not getting a copy because
| have had a chance toreviewit, but I would sinply
renew the objection | had to it back in Novenber.

Def endant objectedto S-2 al so, but noted no objectionto S-3 and S-6.
He conducted avoir dire of Trooper Mattiaas to S-1 and S-4, as wel |
as to S-5. Following the voir dire, defendant consented to the
adm ssion of S-1, and objectedto S-2, S-4 and S-5. Thetrial court
excluded S-2 and adnmtted S-4 and S-5 along with those exhibitsto
whi ch no objection had been | odged. Defense counsel then cross-
exam ned Trooper Mattia, ayear after the trooper's direct testinony
had been offered. The cross-exam nation focused upon the events
| eading to the trooper's stop of defendant, his observations of

def endant, his adm ni stration of various sobriety tests, and t he

ci rcumst ances surrounding all.



Fol I owi ng redi rect and re-cross-exam nation of Trooper Mattia, the
State rested wi thout presentingits breathal yzer wi tness. Defendant
thentestifiedbriefly. After arecess, the parties submtted, and
Judge Booker rul ed. He reviewed the testinony and t he docunentary
evi dence bearing upon the trooper's observati ons and eval uati ons,
deni ed def endant' s noti on to suppress addressed to t he stop and arrest,
and found defendant guilty of having violatedN.J. S. A. 39: 4-50 and -
88b. Defendant, afirst of fender, was then sentenced. Execution of
t he sentence was stayed pending appeal, and defense counsel stated:

MR. MENZEL: Also for the record, Judge, we're
going to be cal ling Judge Lester and ||| be wi t hdraw ng
my notion for interlocutory appeal.

On de novo on the record appeal tothe LawDi vi si on, defendant
argued the del ay i ssue based on speedy trial and doubl e j eopardy
considerations, and the infirmty of the DW verdict based on
observati onal evi dence al one. He al so contended t hat convi ctions for
bot h DW and weavi ng vi ol at ed def endant' s ri ght to be free of doubl e
j eopardy, and that defendant had a right to a jury trial.

The speedy trial/doubl e jeopardy i ssues were addressed first.
Af ter characteri zingthe del ay as "exorbitant," Judge Casal e sunmari zed
t he procedural history of the case and concl uded t hat t here had been no
bad faith onthe State's part. He depicted the matter as beset by
"unfortunate schedul i ng probl ens” attri butabletothe "court system

itself,” whichledto "extraordinary delay." He concl uded, based upon
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hi s viewof the reasons for del ay, however, that "defendant's right to
a speedy trial was not viol ated,” and t hat t he adj ournnent s or der ed,
especially those caused by the State's problens in dischargingits
di scovery obligations, "did not violate double jeopardy principles."

Judge Casal e t hen revi ewed t he evi dence and found that the State
had proved, through the evi dence of Trooper Mattia's observations, that
def endant had been i ntoxicated at the time he was st opped and t hat he
had failed to maintain asinglelane. Thejudge held defendant's ri ght
agai nst doubl e j eopardy not to be viol at ed by separat e convi ctions for
bot h of fenses; and he rul ed that defendant had no right to a jury
trial.

We disagreewiththetrial court's reasoning and concl usion on the
speedy trial/fundanmental fairness aspects of the delay i ssue. See

Statev. Gallegan, 117 N.J. 345, 354-58 (1989). Because we concl ude on

t hat basis that the charges shoul d have been di sm ssed, it i s not
necessary to det ermi ne whet her t he del ay al so i npi nged on def endant' s
doubl e jeopardy interests, seeid. at 351-54, or whether thereis any
merit to the other argunments def endant has advanced to i mpugn t he
convi ctions.

Excessi ve delay in conpleting a prosecution can potentially
vi ol ate a defendant's constitutional right to a speedy trial as a
mat t er of fundamental fairness, apart fromwhet her doubl e j eopardy

st andar ds have been contravened. |d. at 354-55. In cases arising from

- 30 -



nmuni ci pal court DW prosecutions, just as with crimnal prosecutions,
consi deration whether theright to aspeedy trial has beenviolatedis

gui ded by the four factors announced i nBarker v. W ngo, 407 U.S. 514,

530, 92S. Ct. 2182, 2192, 33L. Ed. 2d 101, 117-18 (1972). Gall egan,

supra, 117 N.J. at 355; State v. Prickett, 240N.J. Super. 139, 143

(App. Div. 1990). Specifically, the court nust engageinanulti-
el ement bal anci ng process of the four factors: the |l ength of the
del ay, the reasons for the del ay, whet her the defendant asserted hi s

right to speedy trial, and any prej udi ce to t he def endant occasi oned by

the delay. Gall egan, supra, 117NJ. at 355; State v. Marcus, 294 N J.

Super. 267, 293 (App. Div. 1996), certif. denied, 157 N.J. 543 (1997).

Del ay caused or requested by t he def endant i s not consi dered t o wei gh

infavor of finding aspeedytrial violation. Gllegan, supra, 117

N. J. at 355; Marcus, supra, 294 N.J. Super. at 293. Further, because

t he eval uati ve process i nvol ves a bal anci ng of considerations, if the
ot her factors wei gh heavily enough, a speedy trial violation can be
established without an affirmative show ng of prejudice to the

defendant. See Statev. Smth, 131 N.J. Super. 354, 368 n.2 (App. D v.

1974), aff'd o.b., 70 N.J. 213 (1976). In a related vein, the

def endant' s denonstration of prejudiceis not strictlylimtedtoa
"l essened ability todefendonthenerits.” |bid. Rather, prejudice
can be found from a variety of factors including "enploynment

i nterruptions, public obl oquy, anxieties concerning the continued and
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unresol ved prosecution, the drain on finances, andthe like." 1bid.

(citing Moorev. Arizona, 414U.S 25, 94S CG. 188, 38L. Ed. 2d 183
(1973)).

The NewJersey judiciaryis, as amatter of policy, commttedto
t he qui ck and t hor ough resol uti on of DW cases. In 1984, Chief Justice
Wl entz issuedadirective, | ater echoed in Minicipal Court Bulletin
letters fromthe Adm nistrative Ofice of the Courts, that runi ci pal
courts shoul d attenpt to di spose of DWW cases within sixty days. See

State v. Fox, 249 N J. Super. 521, 523 &n.1 (LawDiv. 1991); State v.

Perkins, 219 N.J. Super. 121, 124 (LawD v. 1987). InGllegan, supra,
t he Suprene Court suggested that sone of the difficulties inconcluding
muni ci pal court cases with appropriate dispatch arise from "an
unavoi dabl e t ensi on bet ween our current governmental structure of part-
time municipal courts and prosecutors and the ever-increasing
i nportance of nunicipal court cases.” 117 N.J. at 347. InPrickett,

supra, 240 N.J. Super. at 144, we discussed the failure of good

managenent practices i n many of the nunici pal courts. Neverthel ess,
"inthe adm ni stration of justice di sm ssal nust be a recourse of | ast
resort." 1d. at 147. Cenerally, to the extent appropriate inthe
ci rcunst ances, the assessnent of costs as a sanctionis deened to be a

nmore fitting response. [bid.

We have been loath to sponsor the nore severe sanction of

di sm ssal because t he demands of justice require adjudi cations onthe
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nerits to the greatest extent possible, see Connors v. Sexton Studios,

Inc., 270N.J. Super. 390, 395 (App. Div. 1994); Yancsek v. Hull Corp.,

204 N J. Super. 429, 433 (App. Div. 1985); but see, State v. Sl obi ski,

100 N. J. Super. 590, 594 (App. Div. 1968), and because of concerns for

theintegrity of our statutory scheme governing the operation of notor

vehicles. InPrickett, supra, for exanpl e, defendant was charged with

DW on Decenber 8, 1988, and trial was set for April 6, 1989. 240N.J.
Super. at 141. For reasons not disclosedintherecord, thetrial was
reschedul ed for June 22, 1989, the notice stating "No Adj ournnments W |
Be Allowed.” Onthe designatedtrial date, defendant, his attorney and
expert wi tness appeared and answered t he cal endar call at 10:00 a. m
They wai t ed t hrough t he di sposition of other cases until 3:30 p.m,
when they | earned that the arresting police officer had, a nonth
earlier, been excused fromhi s subpoena obl i gati ons by t he nmuni ci pal
court clerk. 1d. at 142. The municipal court deni ed defendant's
notion to dismss, and the Law Division affirmed. lbid.

On appeal , we hel d that the Law Di vi si on had properly bal anced t he
speedy trial factors, noting that defendant had made no showi ng of
prej udi ce except | oss of time and noney for the appearances of his
attorney and expert on the one aborted trial date. |d. at 143-44. W
concl uded, "[c]onsidering defendant i s charged wi th drivi ng whil e under
t he i nfl uence of al cohol, di sm ssal should not result here.” 1d. at

147 (citing Adm nistrative O fice of the Courts Minicipal Court
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Bul l etin Letter #9/10-85, Sept enber/ Cct ober 1985, for the proposition
that "a muni ci pal court judge shoul d not automatically di smss a drunk-
driving conpl aint when the police officer fails to appear™). W
remanded for a determ nation and i nposition of appropriate costs
agai nst the State or nmunicipality. [d. at 142-43, 148.

In State v. Detrick, 192 N.J. Super. 424 (App. Div. 1983),

def endant was charged with DW on Novenber 25, 1981, and trial was set
for Decenmber 14, 1981. |[d. at 425. For reasons not apparent fromthe
record, the proceedi ngs were reschedul ed for April 1, 1982. |bid. On
April 1, the State was unabl e to proceed because the arresting of ficer
was on National Guard duty; the court continued the matter until July
12, 1982, at whi ch poi nt the nmunici pal court heard testinony and f ound

def endant guilty. 1lbid. Onde novo on the record appeal, the Law

Di vi si on di sm ssed the conplaint, citingState v. Potts, 185 N.J.

Super. 607 (Law Div. 1982), as authority.
We reversed, noting that thel ength of the del ay al one was not
di spositive in determ ning whet her def endant was denied hisright to

speedy trial. Detrick, supra, 192N.J. Super. at 426. Further, while

nearly ei ght nont hs had el apsed bet ween t he i ssuance of t he sunmons and
the resolution of the matter at trial, not all of the time could be
charged as "del ay."” Rather, a significant portion of thetine could be
"reasonabl y expl ai ned and justified" by atransfer between nmuni ci pal

courts because def endant was a forner public official inthe charging
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muni ci pal i ty, and because of t he unavoi dabl e absence of the arresting
officer. |bid. Finally, as to the other Barker factors, defendant had
made no show ng of prejudi ce and had not asserted his right to speedy
trial until the final trial date. [bid.

I n Perkins, supra, defendant was charged wi th DW on Cct ober 10,

1986, follow ng a car accident inwhichonly hewas injured. 219N.J.
Super. at 122. Defendant first appeared in nunicipal court on Decenber
4, 1986, but the State was not prepared to proceed and sought a
continuance. 1d. at 123. Thetrial was reset for January 8, 1987, and
t he nuni ci pal court judge stated that def endant woul d be entitledto a
dismssal if the State was not ready to prosecute. Lbid.
Nevert hel ess, even t hough t he St at e was not prepared on January 8 due
t o a change of prosecutor and subpoena probl ens, the muni ci pal court
deni ed defendant's nmotion to dismss. [d. at 123-24.

On appeal, the Law Di vision dism ssed the conpl ai nt agai nst
defendant. | d. at 124. After first noting the Supreme Court's sixty-
day directive, the judge stressed that the nunicipal court had prom sed
t hat the case woul d be tried or dism ssed on that date. 1d. at 124-25.
He stated that "[a] court's prom se is sacrosanct"” and nust be honor ed.
Id. at 125. Accordingly, the nmunicipal court’'s deni al of defendant's
motion to dism ss was evaluated as "an arbitrary, and therefore
i nproper"” exercise of discretion. |bid. The nunicipal court's

prom ses aside, the Law Division judge added, a substitution of
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prosecutor and failure to subpoena w t nesses and ot herwi se prepare t he

State's case could not justify the second adjournnment. |bid.

I n consi deri ng howt he foregoi ng princi pl es and appl i cati ons bear
upon the case at hand we begin with sonme observations. First,
notw t hst andi ng t he nmuni ci pal prosecutor's protestations to the
contrary on at | east two occasi ons, none of the delaysinthis matter
were fairly chargeable to defendant. Only two i nstances are even
remotely eligible for such treatnment, and neither, on anal ysis,
gualifies. The first was the postponenent of trial schedul ed for 11: 00
a.m on February 27, 1996, when def ense counsel had not appeared by
11:15. The record di scl oses t hat def ense counsel had t el ephoned ahead
to report that he was detai ned by an ol der case el sewhere, and he
appeared at 11:24. The rmuni ci pal court judge's statenent onthe record
in adjourning the case so quickly, rather than carrying it and
attendingto other matters alittle whilelonger, evincestoolittle
flexibilityinaccomobdating defense counsel's announced schedul i ng
conflict, and bespeaks a practi ce of using any di sruption of schedul e
as an excuse for postponing the trial of the matter. Especially
considering that this event occurred when t he case was al ready 404 days
ol d, the adj ournnent was i ntol erabl e. The second i nst ance of del ay not
attributabletothe court or the State arose fromdefense counsel's

responsi bility, on Cctober 1, 1996, to attend to an energent matter in



t he Appell ate Division. There is no way that can be consi dered an
i nstance of delay chargeable to defendant.
Next, the renai ni ng t wel ve post ponenent s nust be eval uat ed by t he

standard enpl oyed inDetrick, supra, 192N.J. Super. at 426, i.e.,

whet her t hey were "reasonably explained and justified.”" By this
measur e, those that can be excused i n eval uati ng def endant's speedy
trial entitlenment are few and far between.

Only two of the seven adj ournnents chargeabl e to the State can be

seen as "reasonabl y expl ai ned and justified": those required when
Trooper Matti a was unavail abl e because of an i njury and when he was
assigned to a special security detail. The others were based onthe
State's unreadiness to proceed or its failure to discharge its
di scovery obligations in a tinely manner.

And then there are the i nordi nate del ays attri butable to the
muni ci pal court itself. Even though Judge Booker had beguntotry the
case wi th argunent s on def endant’' s notions on July 14, 1995, fully 174
days after the sunmonses had i ssued, the matter was adj ourned before it
coul d be conpl eted; and it was further postponed on t hree subsequent

listingsMMafter a series of extended continuances, including

perenptory-type listings, see Perkins, supra, 219 N.J. Super. at

125 f or it had been erroneously |isted before ot her judges, who were
requi red to defer to Judge Booker because he had al ready commenced t he

trial. Even after the testinonial phase of the matter began on
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Novenber 27, 1995, when t he case was 312 days ol d, it took anot her 351
days to conpl ete. And once, on Cctober 16, 1996, when t he matter was
al ready 635 days ol d, Judge Booker hinsel f adj ourned it because of
ot her, undefined "adm nistrative matters" that diverted his attention.

The numer ous adj our nnent s nmust be consi dered t oget her with t he
extensi ve i nterval s bet ween proceedi ngs, a mani fest responsi bility of
t he nmuni ci pal court. The first court proceedi ng was hel d on April 27,
1995, ninety-six days after the summonses were issued. This was
fol |l owed by serial hiatuses until the testinonial phase of thetrial
began of : thirty-one days, forty-ni ne days, sixty-five days, forty-two
days, and thirty-one days. After testinony commenced, there foll owed
aseries of further adjournnments until trial resuned for itslast two
days for: ninety-two days, thirty-four days, ni nety-ni ne days, sixty-
t hree days, twenty days, fifteen days, and ten days. It seens fair to
concl ude that the nuni ci pal court was i npel | ed by no adequat e sense of
urgency or responsibility to conclude the matter expeditiously.

As a general ruleinapplyingthe eval uative features of the four-
part test of Barker in fundanmental fairness terns, del ays of scheduling
and ot her failures of the process for whichthetrial court itself was
responsi ble are attri butable tothe State and not to t he def endant.
407 U.S. at 531, 92 S. C. at 2192, 33 L. Ed. 2d at 117 ("A nore
neutral reason [thanthe State's delay of trial in order to hanper the

def ense] such as negl i gence or overcrowded courts shoul d be wei ghed
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| ess heavily [agai nst the State] but neverthel ess shoul d be consi dered
sincetheultimate responsibility for such circunstances nust rest with

t he governnent rather than with the defendant."). See al so Gall egan,

supra, 117 N.J. at 351-58; Prickett, supra, 240N J. Super. at 144-47;

Perki ns, supra, 219 N.J. Super. at 124-27.

The del ays here were excessive, far greater than those in

Gal l egan, Prickett, Detrick, and Perkins. Defendant continually

i nvoked his right to speedy trial, at the outset and on ei ght ensui ng
occasi ons. Except for reasons bearing uponthe State's failureto
di scharge its discovery obligationsinatinely fashion, as well as the
St ate' s unreadi ness to respond t o def endant' s noti ons, defendant was,
at all times, preparedto proceed; and, at appropriate tines, he noved
formal Iy for dism ssal onthe ground that speedy trial principles had

been vi ol at ed. See State v. Smith, supra, 131 N.J. Super. at 363-64.

As for the prejudiceto defendant, while it does not appear that
t he del ay hanpered his ability to defend the caseonthe nerits, the
nunber of adj our nment s undoubt edl y caused def endant to i ncur counsel or
expert w tness fees and ot her costs and i nconveni ences far i n excess of
what woul d have been reasonabl e under nore accept abl e ci rcunst ances,
consi derably nore than occurred inPrickett, where a si ngl e aborted
appear ance by counsel and an expert wi tness on a "perenptory” tri al
dat e was deened t o be renedi abl e by t he assessnent of costs agai nst the

State. 240N.J. Super. at 147-48. Effectsonthe ability to defend
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and nonet ary costs to def endant are only sone el enents of recogni zabl e
prejudi ce, however. Even so, as we have already noted:

Al t hough prejudiceresulting fromadelay is afactor
menti oned by Barker to be consi dered in determ ning
speedy trial clains, an affirmati ve show ng thereof is
not a necessary el enent inthe proof of denial of the
constitutional right to a speedy trial. Inshort, a
viol ati on of an accused' s right to a speedy trial can be
proven even in the absence of a showi ng of prejudice.

Mor eover, prejudiceto a defendant resulting from
delay is nolonger confinedtoinability or | essened
ability todefend onthe nerits. Prejudice can al so be
found fromenpl oynment i nterrupti ons, public obl oquy,
anxi eti es concerning the continued and unresol ved
prosecution, the drainon finances, and the like. More
v. Arizona, supra.

[Smth, supra, 131 N.J. Super. at 368 n. 2.]

I n bal anci ng and appl yi ng t he four factors of Barker, we concl ude
that the del ay i n conpl eting this case, far beyond what was r easonabl e,
was pl ainly excessive; and that the reasons for the del ay were the
prosecution's clear inattentiontoits responsibilities alongwththe
muni ci pal court's patent failuretoprepareitself totry the matter
expedi ously and shepherd it to resolution efficiently. These
short com ngs wer e so egregi ous that no show ng of prejudiceis required
in order for this defendant to succeed on his argunent that, in
fundanental fairness terns, he was deni ed hi s adequat el y asserted ri ght
toaspeedy trial. lbid. As amtter of |ogic and decency, gi ven t hat
the four factors of Barker call for a bal anci ng of consi derati ons, when

the delay inconcludingatrial is excessivelylong by any neasure, as
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here, the burden upon defendant to satisfy the other factors is
correspondi ngly di m ni shed. Wien there i s no reasonabl e expl anati on or
justificationfor the excessive del ay, speedy trial principles have
been vi ol at ed.

The failures of the processinthis matter so far surpassed t hose
previ ously descri bed in the cases we have anal yzed as to mandate a
different result. W conclude that, here, the denial of fundanental
fairness was so great, andthe integrity of the judicial process so
crippled, as to require that the convictions be vacat ed.

Rever sed.



