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Once again, we are asked to reverse defendant's convictions of

various drug possession and drug distribution charges. Once again,

we are constrained to reverse.



I n our prior opinion, we reversed defendant's convictions
because of the State's failure to facilitate the attendance at tri al
of a participant in the drug transaction that the State's
surveill ance wi tnesses clainmed they saw def endant engage in. State

v. Farquharson, No. A-4349-93 (App. Div. March 16, 1995). Defendant

testified in his first trial, and explained to the jury that what the
police saw was his encounter with the then unavail abl e

participant/w tness, who he knew, and her discarding of drugs.

Def endant told the jury in his first trial that he picked up what she
had dropped and handed it back to her; according to him that was the
"transaction" the surveillance officers relied upon in thereafter
arresting him Additionally, a public defender who had initially
represented defendant testified during the first trial that this

ot her person had made two statenments to her denying defendant's

i nvol venent in the drug transaction.

Needl ess to say, on retrial the m ssing witness was produced by
the State and, while admtting that she had indeed told defendant's
attorney that he had not sold or distributed drugs to her, she
recanted these prior statenents during the second trial, testifying
in favor of the State. |In attenpting to explain her prior
excul patory statenents, she said that she had neant the defendant did
not actually sell the drugs to her; according to her trial testinony,
she gave himthe noney for the drugs, he directed her to another
person, and it was that person who gave her the cocai ne. She
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insisted that she never said previously that defendant was not
involved in the transaction. The jury heard, however, that at the
time of her trial testinmony the witness had other drug charges
pending in the nmunicipal court, and that she had previously had other
drug invol venment in which she had been a cooperating witness for the
federal authorities and had been rel ocated to another state. Her
testimony was, thus, quite inpeachable. Moreover, during the second
trial, defendant's prior attorney again testified that the w tness
had told her that defendant "was not involved in any way and . . . it
was a m scarriage of justice."

Unlike the first trial, defendant exercised his Fifth Amendnent
right not to testify during the second trial. But the State read to
the jury defendant's entire first trial testinmony which included the
exi stence of his two prior drug convictions, albeit Brunson?!
sanitized. The jury was instructed to consider the evidence of prior
convictions but only for the purpose of inpeaching defendant's
credibility.

On appeal, defendant contends, broadly, that the adm ssion of
his prior testinony was erroneous. As a general proposition, this

contention is without nmerit. See N.J.R E 804(b)(1); State v.

Wlson, 57 N.J. 39, 47-48 (1970). E.g. Ednonds v. U.S., 273 E.2d

108, 113 (D.C. Cir. 1959), cert. denied, 362 US. 977, 80 S. Ct.

State v. Brunson, 132 N.J. 377 (1993).
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1062, 4 L. Ed. 2d 1012 (1960). See also N.J.R E. 803(b)(1); State v.

Covell, 157 N.J. 554, 572 (1999). Mire narrowy, defendant al so
contends that the failure of the trial judge to redact fromthe prior
testimony the evidence of defendant's prior convictions, highlighted
by the judge's subsequent limting instructions to the jury, was
violative of N.J.R E. 609 and his underlying constitutional right not

to testify which he exercised during the second trial. E.g. State v.

Manl ey, 54 N.J. 259, 266 (1969); State v. Hogan, 297 N.J. Super. 7,

21 (App. Div.), certif. denied, 149 N.J. 142 (1997); State v. Taplin,

230 N.J. Super. 95, 98-99 (App. Div. 1988). And see Ednonds v. U. S.,
supra, 273 F.2d at 113 ("[t]he fact that the defendant does not take
the stand at the second trial does not prevent the use of his

testinmony given at the former trial, if it would otherw se be

adm ssible." (enphasis added)).

We agree. Although there seens to be little law on this issue,
at | east as has been presented to us, we think the proposition nust
be al nost self-evident. Consistent with a defendant's constitutional
ri ghts and unl ess otherw se adm ssible under N.J.R. E. 404, a crim nal
defendant's prior convictions are adm ssible pursuant to NJ.R E
609, but only for the purpose of affecting the credibility "of any

witness." And see State v. Lair, 62 N.J. 388, 391 (1973)

("[e] vidence of prior crimnal convictions may be introduced for the

pur pose of inpeaching the credibility of anyone who testifies,

including a defendant in a crimnal trial who offers hinself as a

- 4 -



witness." (enphasis added)). See also Commpnwealth v. Boyle, 447

A. 2d 250, 255 (Pa. 1982) ("[defendant] is correct in stating that
since he did not testify in the second trial, his credibility as a
Wi tness was not in issue and therefore there was no basis for the
al | owmance of evidence to denonstrate his unreliability as a
W tness.").

The key to countervailing considerations that are present in
the case of a crimnal defendant with his or her bundl e of
constitutional protections and the conceded prejudice arising froma
jury learning of prior convictions, where those prior convictions are
not ot herwi se properly adm ssible, is the operative factor that
def endant has chosen to becone a "witness." Sinply put, defendant
was not a witness at the second trial. Mreover, it was not
def endant who sought the adm ssion of his prior trial testinmony. Had
he been the noving force, the issue would be quite different, for the
reading of his prior testinmony on his behalf could, perhaps at |east
more easily, be equated to trial testinony during the second trial.

But he was not.?2

W note that, initially, the State read into the record only
portions of defendant's testinony and, at that point, all seened to
agree the evidence of prior convictions was not properly adm ssible.
But the portions read were, defendant contended, inconplete and/or
nm sl eadi ng wi t hout reference to other parts of his testinony, which
he then contended should be included. At that point the State and
the judge asserted that all of the prior testinony should be
adm tted, including the prior convictions, to which defendant
obj ected. We do not view the defendant's urging of some additional
portions to prevent inconpleteness or msinterpretations as inviting
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Though the prior trial testinony as it relates to the
particul ar charges are adm ssible under N.J.R E. 804(b)(1), we see no
nore evidential basis for the normally collateral and i nadm ssible
evi dence of prior convictions here, than, for instance, would be the
case were the prior testinony in the formof a prior police

statement. Cf. State v. WIlson, supra, 57 N.J. at 48 ("[w]e think

the problem [of prior trial testinony] is closer to that involved
when confessions are admtted into evidence. 1In our viewthere is no
real difference between incul patory statements made at a prior trial

and voluntary confessions."). Accord Lock v. State, 567 N.E.2d 1155,

1160 (Ind. 1991) (defendant's "first-trial testinmony is adm ssible at

the second trial, in the same manner as a statenent or adm SSion

agai nst interest given prior to a trial is adm ssible at a | ater

trial even if the defendant chooses not to testify. . . ." (enphasis

added)), cert. denied, sub nom Lock v. Indiana, 503 U.S. 991, 112 S.

Ct. 1686, 118 L. Ed. 2d 400 (1992). We know of no basis in that
context for the State to introduce for "inpeachnent" purposes, al ong
with such police statenent, a defendant's prior convictions. W dare
say, in the absence of defendant's actual participation in the trial

as a witness, such adm ssion would be fatal, no matter how strong the

evidence of guilt. State v. Taplin, supra, 230 N.J. Super. at 98

what thereafter occurred. Particularly do we reject the State's
attempt in its appellate brief to characterize the adm ssion of the
prior convictions as defendant's own doing.
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("[o]lur courts have al ways recogni zed the inordinate capacity for

prejudice to a defendant which inheres in the jury's know edge that

he has al ready been convicted of a crimnal charge."). See generally

State v. Brunson, 132 N.J. 377, 391 (1993) ("[t]he introduction into

evidence of a simlar prior conviction to inpeach a testifying
def endant is doubtless highly prejudicial, and that prejudice is
unlikely to be cured by a limting instruction.”"). That is why such
evidence, if not otherw se adm ssible under N.J.R E. 404, is
adm ssi bl e only where defendant waives his Fifth Arendnment rights and
becomes a witness. Defendant here did not choose to do so in his
second trial

Nei t her defendant nor the State have provided us with any
authority directly on point, one way or the other. W have found one
case declining to address the issue because defendant did not object
during the second trial to his first-trial prior convictions

evi dence, State v. Hunt, 457 S.E.2d 276, 287 (N.C. 1994), and one

case hol ding that adm ssion of defendant's prior convictions as a
part of otherw se admi ssible prior trial testinmony was reversible
error where the defendant chose not to testify during his second

trial, Taylor v. State, 199 S.W 289, 290 (Tx. Crim App. 1917). On

t he ot her hand, we have found one case that concl udes ot herw se,

State v. Reeder, 698 So. 2d 56, 60-61 (La. Ct. App. 1997).

We are in accord with the analysis, albeit not of nodern

vi ntage, of the Texas court in Taylor v. State. W reject that of
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the Loui siana court in State v. Reeder, supra, 698 So. 2d 56, which

t hought the "effect of deleting [testinony of prior convictions

of fered by defendant in his first trial] would be to allow the

[ defendant] to testify without allowing the State the right to ful
cross-exam nation.” |d. at 61. But it was not the defendant, either
in Reeder or here, who initially sought the adm ssion of his prior
testinmony in the second trial. Moreover, there is no reason why al
rel evant portions of the State's cross-exam nation during the first
trial, exclusive of references to the prior convictions, cannot be
admtted during the second trial, thus obviating the concern over
depriving the State of cross-exam nation.

Certainly the State can introduce so nuch of defendant's prior
testimony as woul d be admi ssible as any prior voluntary, know ng
statement. But the evidence of prior convictions is sinply not
i ncl udabl e for inpeachnent purpose as defendant did not testify
during the second trial. |If the lawis to be otherwise, it is not
for us to say.

We briefly comment on the State's attenpt to justify the
evi dence of defendant's prior convictions under the doctrine of
"conpl eteness.” It has been said " [t]he object of the rule [of
conpl eteness] is to permt the trier of the facts to have laid before
it all that was said at the sanme tinme upon the same subject matter.'"

State v. Lozada, 257 N.J. Super. 260, 271 (App. Div.), certif.

deni ed, 130 N.J. 595 (1992) (quoting State v. Gonez, 246 N.J. Super.
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209, 217 (App. Div. 1991)). Sinply put, the evidence of defendant's
prior convictions m ght have been produced "at the same tinme" but it
nost assuredly had nothing to do with the alleged drug transaction

that was the subject of the trial.

Reversed and remanded for a new trial consistent with this

opi ni on.



