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Def endant was convicted of aggravated nmansl aughter

(N.J.S.A. 2C:11-4a) and possession of a handgun w thout a
permt (N.J.S. A 2C 39-5b). We affirnmed defendant’s

convictions in an unreported opinion. Defendant then

petitioned for post-conviction relief, contending that the



prosecut or had conceal ed evidence of the victim s prior
crimnal conviction for nurder. The Law Division denied the
petition on the ground that the victim s violent character was
irrelevant to the claimof self-defense absent evidence that
def endant was aware of the victim s dangerous propensities.
We reverse and remand for further proceedings. W hold that a
victim s conviction for a violent crime is adm ssible to show
that he was the aggressor in the context of a claimof self-
def ense.
l.

We need not recount the facts at |length. Although they
resi ded together, defendant and Aracelly Mnia had a
t enpestuous relationship. |In the evening hours of April 3,
1987, defendant went to the Cali Panchanguero, a nightclub
frequented by Mnia, to tell her to gather her bel ongi ngs and
| eave his apartnment. An argunment devel oped, resulting in
def endant’ s renoval fromthe club by a security officer.

The events that ensued were hotly contested at trial.
According to the State’s wi tnesses, defendant returned
brandi shing a gun. The prosecutor presented evi dence that
def endant pointed the gun at Mnia and jammed it into her
st omach. Silo Ledesmn, a stranger to both M nia and Agui ar

i nt ervened. Several witnesses testified that Ledesma’ s hands
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were “in the air” when defendant shot him at close range.
O hers clainmed that Ledesma grabbed defendant in a “bear hug”
i medi ately before defendant shot him

The defense’s version was markedly different. Defendant
claimed that he carried a gun because M nia had threatened his
life in the past, and that he did not brandish the gun at the
club. The defense further asserted that Ledesma was in the
act of choking defendant when he was shot, and that defendant
acted in self-defense.

At trial, defendant’s attorney attenpted to prove that
Ledesnma had a viol ent and aggressive personality. These
efforts were totally unsuccessful. The State’'s w tnesses
repeatedly characterized Ledesma as a nonvi ol ent, peacef ul
individual. In his sumation, the prosecutor enphasized that
“every State’'s wi tness” described Ledesma as nonvi ol ent and
passive. The jury acquitted defendant of nurder, but found
himguilty of aggravated mansl aughter and rel ated weapons
of f enses.

Al t hough the facts are in dispute, defendant clains that
he first learned of Ledesma’s 1978 nurder conviction after his
unsuccessful appeal. 1In his petition for post-conviction
relief, defendant contended that the prosecutor had conceal ed

the conviction. He asserted, alternatively, that if the State
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provi ded the defense with Ledesmn’s conviction during pretrial
di scovery, as the prosecutor clainmed, then his trial attorney
was derelict in failing to use it to bolster his claimof self-
defense. Defendant requested an evidentiary hearing. The Law
Di vision rejected defendant’s request and deni ed the petition.
The court concluded that a victim s conviction of a violent
crime may not be admitted in the absence of evidence that the
accused was aware of it.
1.

We begin our analysis with a brief description of our
statutes and cases dealing with the justification of self-
def ense. The use of force against a person in self-defense is
justifiable “when the actor reasonably believes that such force
is imediately necessary for the purpose of protecting hinself
agai nst the use of unlawful force” by that person. N.J.S. A
2C:. 3-4a. The defendant nust harbor an actual, reasonable
belief that the use of force on his own part is necessary to
prevent the inmm nent application of unlawful force by the

assailant. State v. Kelly, 97 N.J. 178, 199-200 (1984). \Wile

it is not requisite that actual necessity exist, the
justification of self-defense requires an honest belief on the
part of the defendant in the need to use force. 1d. at 198.

Honesty al one, however, does not suffice. A defendant claim ng
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the privilege of self-defense nust also establish that his
belief in the need to use force was reasonable. 1d. at 199.
The reasonabl eness of the defendant’s belief is to be

determ ned by the jury using an objective standard of what a
reasonabl e person woul d have done in defendant’s position in
| i ght of the circunstances known to the defendant at the tine

the force was used. Id. at 199-200; see also State v. Bryant,

288 N.J. Super. 27, 34 (App. Div.), certif. denied, 144 N.J.

589 (1996). W ¢th certain limtations that are not germane

here, a defendant may use deadly force in self-defense only if
he “reasonably relieves that such force is necessary to protect
hi msel f agai nst death or serious bodily harm” N.J.S. A 2C: 3-

4b(2); see also State v. Moore, N. J. , (1999)

(hol ding that defendant not entitled to self-defense charge
based on non-deadly force rul es where defendant actually
di scharged gun).

Agai nst this backdrop, our decisions have generally
permtted the adm ssion of reputation for aggressiveness on the
part of the victimof an assaultive offense when “[s]uch
evi dence bears nmeaningfully on the conduct and state of m nd of

the defendant. . . .” State v. Burgess, 141 N.J. Super. 13, 16

(App. Div. 1976); see also State v. Pratt, 226 N.J. Super. 307,

321-22 (App. Div.), certif. denied, 114 N.J. 314 (1988); State
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v. Engles, 2 N.J. Super. 126, 129 (App. Div. 1949); State v.

Dart, 11 N.J. Msc., 192, 194 (Sup. Ct. 1933). It has been

said that “absent proof of [the] defendant’s know edge of the

pugnaci ous reputation [of the victim such] evidence . . . wll
not be admtted.” State v. Burgess, 144 N.J. Super. at 16
(citing Annotation, 1 A.L.R 3d 571, 596-601 (1965)). 1In a

variety of factual settings, we have said that “[t]his

requi rement makes much sense since in the context of a self-
def ense claiman assertion that [the] defendant’s actions were
i nfluenced or pronpted by the victim s aggressive reputation
has little significance if [the] defendant was actually unaware

of that reputation.” 1bid.; see also State v. Pratt, 226 N.J.

Super. at 322; State v. Carter, 278 N.J. Super. 629, 632 (Law

Div. 1994).

In State v. Conyers, 58 N.J. 123 (1971), our Suprenme Court

questioned the efficacy of that limtation. There, the

def endant asserted that evidence of the deceased victims
aggressiveness was adm ssible either upon a claimof self-

def ense or to show that the shooting occurred accidentally
during resistance to an act of aggression. 1d. at 132-33.
Citing Evid. R 47 (since repealed), which permtted proof of a
trait of character “for the purpose of drawi ng inferences as to

t he conduct of a person on a specified occasion,” the Court
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apparently accepted the thesis that a victim s propensity
toward viol ence could be admtted to prove he was the aggressor
and the assault or killing occurred during the defendant’s
resistance to an act of unlawful force. [d. at 133. The Court
found it unnecessary to resolve the issue because the victim
had not been convicted of a violent crinme and the defendant’s
proof of the victim s aggressive character trait was grounded

i n evidence of specific, prior acts of aggression which had

| ong been barred by our decisions. 1lbid. (citing State v.

Mondrosch, 108 N.J. Super. 1, 4-5 (App. Div. 1969), certif.
deni ed, 55 N.J. 600 (1970)).

In 1982, our Supreme Court substantially revised our
evidentiary rules. Anong other things, N.J.R E. 404 repl aced
Evid. R 46, 47, 48 and 55. Critical to the issue before us,
subsection (a)(2) of NNJ.R E. 404 now pernmts the adm ssion of:

[e]vidence of a pertinent trait of
character of the victimof the crine

of fered by an accused or by the prosecution
to rebut the sanme, or evidence of a
character trait of peaceful ness of the
victimoffered by the prosecution in a

hom ci de case to rebut evidence that the
victimwas the first aggressor.

Rule 404(a)(2) mrrors Fed. R Evid. 404. W thus look to

federal decisions to interpret its provisions.

In United States v. Keiser, 57 E.3d 847 (9th Cir.), cert.
deni ed, 516 U.S. 1029, 116 S.Ct. 676, 133 L.Ed.2d 525 (1995),
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t he defendant was charged with assault. At trial, the

def endant offered evidence that he shot the victim because the
victimwas about to kill the defendant’s brother. |In support
of that defense, the defendant sought to admt evidence of the
victims violent character. The district court excluded this
evi dence, and the defendant was found guilty.

On appeal, the defendant argued that the victim s violent
and aggressive character should have been admtted to support
the claimthat the victimwas the aggressor. The governnment
contended that the evidence was properly excluded because the
def endant did not have personal know edge of the victims
character. The Ninth Circuit concluded that the government’s
argument “m sapprehend[ed] the purpose of presenting testinony
regarding the victims character.” 1d. at 854. In reaching
this conclusion, the court observed that “Rule 404(a)(2)
provi des one of the few instances in which character evidence
is adnmi ssible to allow the jury to infer that a person acted on

a specific occasion in conformty with his character.” 1bid.

The court reasoned that “the very purpose of victimcharacter
evidence is to suggest to the jury that the victimdid indeed
act in conformty with his violent character at the time of the
all eged crine against him” |1bid. The court enphasized that

“[t]he purpose is not to provide insight into the
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reasonabl eness of the thought processes of the defendant,” and
“[t] hus, whether the defendant knew of the victinm s character
at the time of the crime has no bearing on whether victim
character evidence should cone in under section 404(a)(2).”

lbid. (citing John W Strong, MCorm ck on Evidence 8§ 193 (4th

ed. 1992)).
The court next addressed what types of evidence nay be
presented to establish the victims violent character. To

resol ve that question, the court |ooked to Fed. R Evid. 405

whi ch establishes the perm ssible nmethods of proving character

under Rule 404(a)(2). 1d. at 855. Federal Rule of Evidence

405 states in pertinent part that “[i]n all cases in which
evi dence of character or a trait of character of a person is
adm ssi bl e, proof may be nade by testinony as to reputation or
by testinmony in the formof an opinion.” Because the
defendant’ s proffer of evidence of the victims aggressive
character consisted of specific instances of violent acts, the
court held that the evidence was properly excluded. |[d. at
855.

Kei ser represents an authoritative interpretation of Fed.
R._Evid. 404 and 405. The federal courts are unani nmous in
hol ding that a victim s character is adm ssible to show that

the victimwas the aggressor. The follow ng cases either state
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directly or inplicitly that a defendant need not show he was
aware of the victims violent character as a prerequisite to
adm ssion of such evidence, but that specific acts of

m sconduct are not adm ssible to establish a character trait

for violence. United States v. Tal amante, 981 F.2d 1153, 1155-

56 (10th Cir. 1992), cert. denied, 507 U.S. 1041, 113 S.Ct.

1876, 123 L.Ed.2d 494 (1993); United States v. Piche, 981 E.2d

706, 713 (4th Cir. 1992), cert. denied, 508 U.S. 716, 113 S.Ct.

2356, 124 L.Ed.2d 264 (1993); United States v. Galloway, 937

E.2d 542, 550 (10th Cir. 1991) (Seynmour, C.J., concurring);

United States v. Conerford, 857 F.2d 1323 (9th Cir. 1988),

cert. denied, 488 U.S. 1016, 109 S.Ct. 812, 102 L.Ed.2d 802

(1989); Perrin v. Anderson, 784 F.2d 1040 (10th Cir. 1986);

Lagasse v. Vestal, 671 F.2d 668, 669 (1st Cir.), cert. denied,

457 U.S. 1122, 102 S.Ct. 2939, 73 L.Ed.2d 1337 (1982); Evans v.

United States, 277 E.2d 354 (D.C. Cir. 1960); United States v.

Gonzal ez, 907 E. Supp. 785, 794 (D. Del. 1995); United States

v. Perez-Casillas, 607 E. Supp. 88, 92 (D. Puerto Rico 1985).

We previously noted that N.J. R E. 404(a)(2) is New

Jersey’s analogue to Fed. R Evid. 404(a)(2). However

N.J. R E. 405, which delineates the forns of evidence that may
be presented to establish a character trait, is broader than

Fed. R. Evid. 405. As noted in Keiser, Fed. R. Evid. 405
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limts the types of proofs that can be admtted to prove
character to reputation and opinion evidence. In contrast,
N.J.R E. 405 provides that “[w] hen evidence of character or a
trait of character is adm ssible, it my be proved by evidence
of reputation, evidence in the form of opinion, or evidence of
conviction of a crinme which tends to prove the trait.”

We thus conclude that a victim s conviction of a violent
crime may be admtted to establish that he was the aggressor.
The rel evance of victimcharacter evidence in assaultive crine
cases stens fromits making it nore likely that the victimwas
in fact using unlawful force - a proposition that, if true,
woul d give rise to the defendant’s justified use of self-
protective force - rather than its bearing on the defendant’s
state of m nd. Personal know edge of the victinm s propensity
for violence is not a prerequisite for adm ssion of victim
character evidence under N.J.R E. 404(a)(2). However, a
victim s conviction nmay be excluded if, because of its
renoteness, its probative value is substantially outwei ghed by

its prejudicial effect. Cf. State v. Sands, 76 N.J. 127, 147

(1978).

The result we reach is not contrary to State v. Gartl and,

149 N.J. 456 (1997). There, the defendant killed her husband

in the bedroom of their home. At trial, the defendant
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i ntroduced evidence that she had been the subject of donestic
abuse by the decedent. She clainmed that the decedent’s prior
acts of abuse were relevant to the jury’'s consideration of the
obj ecti ve reasonabl eness of her belief that deadly force was
necessary to protect herself against death or serious bodily
injury, and that the trial court should have instructed the
jury accordingly. In that context, our Suprenme Court noted
that our evidentiary rules “have always [permtted the

adm ssion of] evidence of a victims violent character as
relevant to a claimof self-defense so | ong as the defendant
had know edge of the dangerous and viol ent character of the
victim” |d. at 473. The Court held that the trial judge
shoul d have instructed the jury to consider the decedent’s
prior acts of abuse for this purpose, but that the failure to
do so did not constitute plain error. 1bid. The Court had no
occasion to address the issue presented here. In our view,
adoption of N.J.R E. 404(a)(2) and its replacenent of Evid. R
46, 47, 48 and 55 radically changed the | andscape of our
evidentiary rules dealing with character or character traits of
a victimwhhen the defendant is accused of commtting an
assaultive crinme. This issue was neither considered nor

decided in Gartl and.
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In I'ight of our conclusion that Ledesnn’s conviction for
mur der was potentially adm ssible to establish his violent
character and his conduct on the date of the killing, the
matter nust be remanded to the Law Division for consideration
of defendant’s alternative clains that (1) the prosecutor
unconstitutionally conceal ed excul patory evidence, or (2)
def endant was denied the effective assistance of counsel. In

Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215

(1963), the United States Suprenme Court held that “the
suppressi on by the prosecution of evidence favorable to an
accused upon request violates due process where [it] is
material either to guilt or punishnment, irrespective of the
good faith or bad faith of the [State].” [1d. at 87, 83 S.Ct.
at 1196-97, 10 L.Ed.2d at 218. 1In order to establish a Brady
viol ation, the defendant nust denonstrate that (1) the
prosecutor failed to disclose the evidence, (2) the evidence
was of a favorable character for the defense, and (3) the

evi dence was materi al . See United States v. Agurs, 427 U.S.

97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976); Moore v. lllinois,
408 U.S. 786, 92 S.Ct. 2562, 33 L.Ed.2d 706 (1972). The

evi dence suppressed by the prosecution is considered “material”
“only if there is a reasonable probability that, had the

evi dence been disclosed to the defense, the result of the
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proceedi ng woul d have been different.” United States v.
Bagl ey, 473 U.S. 667, 682, 105 S.Ct. 3375, 3383, 87 L.Ed.2d

481, 494 (1985); see also State v. lLandano, 271 N.J. Super. 1,

36 (App. Div.), certif. denied, 137 N.J. 164 (1994). In

Strickland v. Washington, 466 U.S. 668, 104 S.C. 2052, 80

L. Ed. 2d 674 (1984), the United States Suprenme Court held that
the Sixth Amendnment is violated where defense counsel’s
“performance was deficient” and such “deficient performnce
prejudi ced the defense.” 1d. at 684, 104 S.Ct. at 2064, 80

L. Ed. 2d at 693; see also State v. Fritz, 105 N.J. 42, 52

(1987). Defendant nust show there exists “a reasonabl e
probability that, but for counsel’s unprofessional errors, the
result of the proceeding woul d have been different.” State v.

Preci ose, 129 N.J. 451, 464 (1992) (quoting Strickland v.

Washi ngton, 466 U.S. at 694, 104 S.Ct. at 2068, 80 L.Ed.2d at

698). These are the issues that nust be fully explored by the
Law Di vi si on on remand.

The order denying defendant’s petition for post-conviction
relief is reversed and the matter is remanded to the Law
Di vision for proceedi ngs consistent with this opinion. W do

not retain jurisdiction.
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