NOT FOR PUBLI CATI ON W THOUT THE
APPROVAL OF THE APPELLATE DI VI SI ON

SUPERI OR COURT OF NEW JERSEY
APPELLATE DI VI SI ON
A-938-97T4
STATE OF NEW JERSEY,
Pl ai nti ff-Respondent,
V.

TI MOTHY JEROVE SM TH,

Def endant - Appel | ant .

Argued June 2, 1999 - Decided June 25, 1999
Bef ore Judges Miuir, Jr., Keefe, and Coburn.

On appeal fromthe Superior Court of NewJersey,
Law Di vi si on, Bergen County.

J. Mchael Blake, Assistant Deputy Public
Def ender, argued the cause for appellant
(l'velisse Torres, Public Defender, attorney; M.
Bl ake, of counsel and on the brief).

Jaf er Aftab, Deputy Attorney General, arguedthe
cause for respondent (John J. Farner, Attorney
CGeneral, attorney; M. Aftab, of counsel and on
the brief).

The opinion of the court was delivered by
COBURN, J.A.D.
The i ndi ct ment char ged def endant, Ti nothy Jerone Smth, wththe

following offenses: murder, NNJ.S. A 2C: 11-3a(1) or (2) (count one);



felony murder, N.J.S. A 2C:11-3a(3) (count three); first- degree
robbery, N.J.S. A 2C 15-1 (count four); second-degree possession of a
handgun for an unl awful purpose, NJ.S. A 2C 39-4a (count five); third-
degree hi ndering apprehension, N.J.S. A 2C:29-3 (count six); and
fourth-degree attenpt to unl awful Iy di spose of a handgun, N.J. S. A
2C.39-9d and N. J. S. A. 2C.5-1 (count seven). H s codefendants, Cerald
Lydell WIlson and Darrell AL WIllians, were charged wi t h nurder, as
acconplices, under count two, and with the remining offenses.

W lianms negotiated a pl ea agreenent andtestified for the State
at thetrials of WIlsonand Smith. Wlsonwas triedfirst. Thejury
acqui tted hi mof nurder and hi nderi ng appr ehensi on but found hi mguilty
of aggravat ed mansl aughter, under count two, and of the charges set
forth in counts three, four, and seven.

Smith'strial resultedinahungjury oncount one (the jury could
nei t her agree on the mai n charge of purposeful /know ng nurder nor on
the |esser included charges of aggravated manslaughter and
mansl| aughter) and guilty verdicts on the remaining counts.

The judge sentenced Smth to an aggregate termof |ife plus
Si Xxteen years and six nonths, thirty-ei ght years and t hree nont hs
wi t hout parole. After nerging the robbery conviction, count four, into
count three, the conponents of the sentence were: on count three,
felony nurder--lifeinprisonment, thirty years wi thout parol e; on count

five, possession of a handgun for an unl awf ul purpose--a consecutive



termof ten years, five years wi thout parol e; on count six, hindering
apprehensi on--a consecutive termof five years, two years and si X
nmont hs wi t hout parole; and on count seven, attenpted unl awf ul
di sposi tion of a handgun--a consecutive termof ei ghteen nont hs, ni ne

nont hs wi t hout parole.

The State's thesis was that W son proposed the robbery to the
ot hers and drove t he getaway car, that Smith and WI | ians accosted t he
victim and that Smith, as indicated in his confessions and as
corroborated by WIlianms, brought the gunto the robbery scene and
firedthe bullet that causedthe victim s death. Smithtestified at
trial, admtting his participationintherobbery, but clainedthat
W1 1lians was t he shooter and t hat he was unawar e of the presence of the
gun until WIlliams took it fromhis pocket and pointed it at the
victim He added, however, that after the gun was displ ayed, he
repeat edl y ki cked the victi mas he | ay on t he ground and demanded hi s
noney.

On appeal, defendant raises five points of alleged error.

Poi nt | concerns a proposed def ense wi t ness, Johnny Thomas, who
i nvoked the constitutional privilege agai nst self-incrimnationas a
basi s for not testifying. Al thoughthe wi tness was not involvedinthe
conm ssi on of the crine and his only concern was that his testinony

descri bing the crimnal event m ght be i nconsi stent to sonme undefi ned



extent with a prior statenent he had gi ven the police, the judge rul ed
t hat the privil ege had been properly i nvoked. Defendant contends t he
rul ing deprived hi mof his fundanental right to present excul patory
evi dence. We di sagree with the judge's ruling, but we are al so
satisfiedthat the error was not prejudicial sincetherecordis barren
of any i ndication that Thomas's testi nony woul d have hel ped def endant .

Point Il relates to defendant's conviction for fel ony nurder and
his claim under the affirmati ve defense afforded by NJ.S. A 2C 11-
3a(3), that he was not t he shooter and had no reason to believe his
acconpl i ce was arned. Defendant argues that the judge conmtted plain
error by failing to charge that the State had t he burden of di sproving
t he defense. Wil e t he charge was erroneous i n that respect, the error
does not warrant reversal because the defendant admtted at trial that
he continued to participateinthe robbery by kickingthe victimand
demandi ng his noney after his acconplice displayed the gun.

Point 11l addresses the failure of the judge to define attenpt in
t he robbery charge. Defendant contends that this error warrants
reversal of his convictions for robbery and fel ony murder. Sincethe
i ssue was not rai sed bel owand attenpt was defi ned el sewhereinthe
charge, we reject the contention.

Poi nt 1Vinvol ves cl ai ns of prosecutorial m sconduct arising from
comment s made by the prosecutor during his summation. Since the

comments were clearly withinthe bounds of fair advocacy and produced



no obj ection fromthe defense, we are satisfiedthat this argunent is
w t hout nerit and does not warrant di scussioninawittenopinion. R_
2:11-3(e)(2).

Poi nt V begins with the argunent that count five, possessi on of
t he weapon for an unl awf ul purpose, for whi ch def endant recei ved aten
year consecutive sentence, shoul d have been nerged with t he convi cti on
for fel ony nurder, and goes on to suggest that the overall sentence was
excessive. W agree that nmerger is required, but we reject the

contention that the remaining termof inprisonnent is excessive.

l.

Afewm nutes after m dni ght, on February 27, 1995, Robert Hess,
t he manager of the I nternati onal House of Pancakes ("I HOP") in Fair
Lawn, was shot and kil |l ed during a robbery. He had just | eft the | HOP
acconpani ed by t hree enpl oyees: Johnny Thomas, who i mredi at el y began
wal ki ng toward Route 4 to get into his car; Horace Brooks, who started
wal ki ng toward t he pay t el ephone at the rear of the | HOP; and Eugene
Haywood, who remained to talk with Hess as he | ocked t he entrance
doors.

While WIson waited in the getaway car, defendant Smth and
Wl lians, whois al nost six feet tall, quickly approached Hess. Brooks

ran when he sawt hat one of the nmen had a gun. Haywood testifiedthat



t he shorter man, whom he descri bed as about five foot three, was
carrying a handgun.

According to WIlians, as corroborated by Haywood and by nuner ous
statenments made to or infront of the police by Smth follow ng his
arrest, Smth was carrying the handgun when they ran up to Hess.
W I Iianms grabbed sone papers fromHess's hand, thi nking they m ght
contai n noney. |Imediately realizingthe papers were val uel ess, he
dropped them and he and Smth attacked Hess, forcing himto the
ground. Smth denmanded noney and Hess screanmed. W/ lians and Snith
pumrel ed and ki cked Hess, who continued to scream To mnimze
attention, they dragged hi mtoward t he rear of the | HOP parki ng | ot
patted hi mdown for noney, and found nothing. As Hess continedto
scream Smith pointedthe gun at his head. Wen Hess grabbed for the
gun, Smth pulled it away and a shot fired. WIlians ran, Smth
foll owed, and they entered the getaway car and fled. During the
flight, Smth gave the gunto Wl son so that he could sell it, which he
[ ater did.

At trial, Smth testified that he and his codefendants had
conspired to commt the robbery but had agreed no weapons woul d be
used. He did not have a gun, and he was surprised when WIIlians
di spl ayed t he gun during the robbery. Accordingto Smth, "Hess fell
to t he ground and bot h of us went on opposite sides and at t hat poi nt

that's when | saw the gun.” He was then asked to descri be what



happened after Hess fell. Hereplied, "Once he was on t he ground he
began yelling. We was just yellingat him 'G ve us the noney. G ve
us t he noney.' And we was ki cking himand hitting him" Concerned
about the noise, and the attention it m ght bring, they decidedto
| eave. Smith noticedthat Hess was holding Wl lianms by theleg of his
pants. WIIlians responded by telling Hessto "[g]et off nme" and t hen
by firing the shot. Afterwards, they rantothe getaway car and t ook
of f.
1.

Under Point | of his brief, defendant argues that the trial judge
erred by refusing to require a proposed defense witnesstotestify
despite his assertion of the Fi fth Amendnent privil ege agai nst sel f-
incrimnation.

There was no suggestion that the witness, Johnny Thomas, was
involvedinthe crinme. He was one of the enpl oyees who acconpani ed t he
vi ctimas he and t he ot her two enpl oyees | eft the | HOP. He had gi ven
t he police asworn statenent that inplicated Smth as t he shooter;
however, he had | ater i nfornmed t he police that the statenent was fal se.
Apart fromindicatingthat the witness had recanted, def ense counsel
di d not provi de the judge with an of fer of proof regardi ng the nature
of the proposed testinony.

When Thomas was called into court, pursuant to defendant's

subpoena, for a hearing on whet her he woul d berequiredtotestify, he



was acconpani ed by counsel . Although Snmth contends that the judge
arranged for counsel, the record does not support that contention.
Addr essi ng Thomas' s counsel, the judge noted that the witness had
i ndi cat ed he "was going to exercise his privilege" and asked i f that
was true. Actually, the record does not reveal any such i ndi cati on by
the wi tness. Apparently, the judge reached that concl usi on because he
presi ded over the prior trial of codefendant WI son where the w t ness
had successfully asserted the privilege. In any case, counsel said
t hat she had di scussed the matter wi th Thomas and t hat he di d not want
totestify based on his privil ege agai nst self-incrimnation. The
judge briefly questioned Thormas w t hout pl aci ng hi munder oat h. Thonas
asserted the privilege, and the judge sustainedits exerciseonthe
ground that testifying at odds with the sworn statement m ght
i ncrimnate Thomas because of the differences that m ght ari se between
the sworn statenent and his trial testinony.

We have observed that "it is generally withinatrial judge's
di scretionto apprise aw tness, who has been subpoenaed t o appear, of

his privil ege agai nst self-incrimnation.” State v. Johnson, 223 N J.

Super. 122, 130 (App. Div. 1988), certif. denied, 115N.J. 75 (1989).

But, in a footnote to that quotati on we added this coment:

Qovi ousl y, the paranount i nterest, inthe context
of a crimnal trial, is the free flow of
i nformati on. Wi ghed agai nst that interest, the
prospect that a witness nmay ultimately be charged



wi t h an of f ense by reason of what he says ont he
stand pales in significance.

[Ld. at 130-31 n.3.]
The procedures to be foll owed by atrial judge when the privilege
agai nst self-incrimnation nmay be inplicated are summarizedinState v.

Jenni ngs, 126 N.J. Super. 70, 75-78 (App. Div.), certif. denied, 60

N J. 512 (1972), and were specifically approved by t he Suprene Court in

State v. Jam son, 64 N.J. 363, 378 (1974). The privil ege cannot be

i nvoked for awitness by his attorney. State v. Jenni ngs, supra, 126

N.J. Super. at 75. The wi tness nust take the stand and be pl aced under

oath. lbid. He may not claimthe privilege until a questionis asked,
and if hereplies wthout asserting the privilege, hewaivesit. [bid.
Al t hough t he wi t ness has no ri ght to personal counsel, id. at 75-76

(citing State v. Mohr, 99 N.J.L. 124, 129-30 (E. & A. 1924)), "'if

ci rcumnmst ances reasonabl y al | ow, counsel shoul d be permtted bothto
advi se the witness and t o assi st the court i n passi ng upon a cl ai mof

privilege,"" id. at 76 (quotingState v. DeCola, 33 N.J. 335, 355-56

(1960)). Inquestioningthe witness, thejudge should not require "the
witness toreveal thetotality of theincrimnatory story but only
“enough to indicate a basis for fear [of incrimnation] while

wi t hhol di ng facts which would prove it.'" |[|bid. (alteration in

original) (quoting DeCola, supra, 33 N.J. at 350).




In the instant case, the judge erred by failing to place the
w t ness under oath and by failing to have hi mreveal sufficient
i nformati on to support his fear of self-incrimnation. Mreover, the
j udge di d not recogni ze t hat the possi bl e contradi cti ons between the
Wi tness's prior sworn statenent and hi s proposed testinony were, as a
matter of | aw, an i nadequate basis for assertion of the privilege. The
Suprene Court addressed this issue inDeCola, and reconfirmed the point

in Jam son, supra, in the foll ow ng words:

I n passing, it should be noted that the
sustaining of the privilege in respect of
potential conflict of new testinony by the
witness with the prior statenent under oath, and
t he consequent possibility of self-incrimnation
inrelationto fal se swearing or perjury, was
erroneous. Under State v. DeCol a, supra, the
wi t ness shoul d have been required to testify,
bei ng protected as a matter of | awagai nst t he
use of such testinony inanylater prosecution
for fal se swearing or perjury (33N.J., at 351-
352).

[64 N.J. at 379.]
Al t hough we are satisfied, on the basis of the authorities
di scussed above, that the judge erred in refusing to require the
witnesstotestify, we are equal ly satisfiedthat the error may not be
vi ewed as prejudicial inthis context because of counsel's failureto
denonstrate, by an offer of proof, that the testinony m ght be of

assi stancetothe defendant. Statev. Abbott, 36 NJ. 63, 77-78 (1961)

("W t hout such di scl osure, an appel | ate court cannot readi |y eval uate



whet her t he excl usi on, al t hough erroneous, resulted in manifest wong

or injury."); State v. Johnson, 46 N.J. 289, 291-92 (1966); State v.

MIlett, 272 N.J. Super. 68, 100 (App. Div. 1994).
1.

Def endant's second point is based on the judge's failure to
properly charge the jury onthe affirmati ve defense to fel ony nurder
set forth in NNJ.S.A 2C:11-3a(3), which provides

that i n any prosecution under this subsection, in
whi ch t he def endant was not the only parti ci pant
inthe underlying crine, it is an affirmative
def ense that the defendant:

(a) Didnot commt the hom ci dal act
or in any way solicit, request,
command, i nportune, cause or aidthe
conm ssion thereof; and

(b) Was not armed with a deadly
weapon, or any i nstrunent, article or
subst ance readi | y capabl e of causi ng
deat h or serious physical injury and
of a sort not ordinarily carriedin
publ i c pl aces by | aw abi di ng per sons;
and

(c) Had no reasonable ground to
bel i eve t hat any ot her parti ci pant was
armed wi t h such a weapon, instrunent,
article or substance; and

(d) Had no reasonable ground to
bel i eve that any other partici pant
i nt ended t o engage i n conduct |ikely
toresult indeath or serious physical
injury.



Al t hough t he judge quoted the statute, he did not charge the jury
t hat the State had t he burden of di sproving the defense. That course
was i nconsi stent with the Mbdel Jury Charge (Crimnal), Honicide § 6,
and viol ated the | egi sl ati ve commands contained inNJ.S. A 2C 1-13b(1)
and (2). Under those subsections, the Stateis requiredto di sprove an
affirmative defense if thereis evidence supportingit, unless the code
or anot her statute "requires the defendant to prove [the defense] by a
pr eponder ance of evi dence or such ot her standard as specifiedinthis
code." Sincethe felony nurder affirnmati ve def ense does not contain
| anguage pl aci ng t he burden of persuasi on on a def endant, a proper jury
i nstruction nust advi se that the State has the burden of di sprovingthe

def ense beyond a reasonabl e doubt. Cf. Statev. Kelly, 97NJ. 178,

200 (1984) (holding that "if any evi dence rai sing the issue of self-
def ense is adduced . . . thejury nust beinstructedthat the Stateis
requi red to prove beyond a reasonabl e doubt t hat the sel f-defense claim
does not accord with the facts").

The difficulty with defendant' s positioninthis caseisthat he
was not entitledto any instructiononthe defense. Thejuryisonly
tobeinstructed onadefenseif thereis sone evidence supportingit.

N.J.S.A 2C 1-13b(a); State v. Kelly, 97 N.J. 178, 200 (1984)

(descri bi ng def endant' s burden of production as "any" evidence); State

v. Powell, 84 NJ. 305, 317 (1980) (endorsingin quoted material the

characteri zation of defendant's burden of production as "slight").

- 12 -



Al t hough def endant’ s testi nony provi ded support for elenentsN. J. S. A
2C:11-3a(3)(a), (b), and perhaps (d), it did not provi de any support
for (c). Wereject defendant's clai mthat he "[ h]ad no reasonabl e

ground to bel i eve t hat any ot her partici pant was arned with [ a deadl y]
weapon.” N.J.S. A 2C 11-3(c). Theflawinthedefensecamefromthedefendant'sown
testimony to the jury: he admitted, on direct examination, that after he saw his accomplice display the
handgun, he actively continued to perpetrate the robbery by demanding money and kicking the victim.

Theissueimplicated by these facts has not been addressed in New Jersey, but we have the benefit
of decisons of the appellate courts of the State of New Y ork that support our position, and we have found
no contrary authority. New Y ork's affirmative defense to felony murder is identical to ours, with the
exception that New Y ork places the burden of persuasion, by a preponderance of the evidence, on
defendant. N.Y. Pendl Law § 125.25[3].

In Peoplev. Diaz, 576 N.Y.S.2d 144 (App. Div. 1991), |eave to appedl denied, 584 N.Y.S.2d

1015 (1992), defendant gppeal ed his conviction for felony murder, arguing that thejudge'sfailureto charge
the jury on the affirmative defense denied him afair trid. The court sustained the ruling, noting thet the
defendant continued to participate in the robbery after his accomplice
displayed the gun and while the fatal assault continued. Thus, the record
does not contain a sufficient bass to establish every dement of the
affirmative defense, and the tria court's refusd to charge was proper.
[1d. at 146 (citation omitted).]

Cf. People v. Heyward, 488 N.Y.S.2d 486, 487 (App. Div. 1985) (holding that a defendant was not

entitled to the affirmative defense where the evidence did not support his contention that he did not aid in

the homicidd act).



Like the defendant in Diaz, this defendant continued to actively pursue the crimina objectives he
admittedly shared with his accomplice after the wegpon was drawn by begting the victim, ashelay on the
ground, and demanding his money. We emphasize, however, that it was not defendant's continued
presence done that negated the affirmative defense. Had the gun, for example, been suddenly drawn and
fired before the defendant could react, the defense would have been in the case. Also, had defendant
ceased hisactiveinvolvement when the gun was drawn, acharge on the defense woul d have been required.
But, by hisown admission, defendant's active participation continued thereafter. Consequently, he had no
right to a consderation of the defense by the jury.

The question remains whether the charge, as given, flawed by the judgesfalureto tdl thejury the
State had the burden of disproving the defense, deprived defendant of afair trid. Wethink not. A smilar

problem arose in State v. Reyes, 140 N.J. 344 (1995). The defendant produced evidence at his tria

bearing on the defense of diminished capacity but was convicted of murder nonetheless. On gppedl from
the denid of a petition for post-conviction relief, he argued that he was entitled to areversa because the
charge contained the "'preponderance of the evidence filter' condemned by the Third Circuit in Humanik

v. Beyer, 871 F.2d 432 (3d Cir.), cert. denied, 493 U.S, 812, 110 S. Ct. 57, 107L. Ed 2d 25 (1989)."

Reyes, supra, 140 N.J. at 346. Our Supreme Court, noting that the evidence was inadequate to justify

submission of the defense, rgected the argument, holding that it was not "error to give Reyes a flawed
diminished-capacity jury charge because he had not been entitled to such achargeinthefirst place. If there
was any error in Reyessjury charge, it was harmless because he received the potential benefit of acharge
to which hehad not been entitled.” Id. at 361. Under smilar circumstances, the same result wasreached

ealierin State v. Watson, 261 N.J. Super. 169, 178-181 (App. Div. 1992), cetif. denied, 133 N.J. 441
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(1993), and in State v. Carrall, 242 N.J. Super. 549, 557-563 (App. Div. 1990), catif. denied, 127 N.J.

326 (1991).

The State's position is even stronger in this case than it was in Reyes because here the flawed
charge did not shift any burden of persuasion to defendant; it was silent on that issue, going no further than
describing the offense as "dffirmative.” Asgiven, the charge merely highlighted circumstances under which
a defendant, whose evidence arguably supported the affirmative defense, ought not to be convicted of

fdony murder. Thus, asin Reyes, Watson, and Carroll, defendant suffered no prejudice because he

"recaived the potentid benefit of acharge to which he[was] not entitled." Reyes, supra, 140N.J. at 361.
V.

Inhisthird point, defendant contendsthat his convictionsfor robbery and felony murder should be
reversed because the charge on robbery did not include a definition of attempt. Thisissue was not raised
inthetrid court and is before us under the plain
eror rule. R 2:10-2.

In State v. Gonzaes, 318 N.J. Super. 527 (App. Div. 1999), arobbery and felony murder case,

we reversed the conviction because there was no evidence of a completed theft and that portion of the
robbery charge explaining theft failed to include a charge on attempt in accordance with the elements set

forthin N.JSA. 2C:5-1.* Id. at 533-36. We held:

I'n pertinent part, N.J.S. A 2C:5-1 provides:
a. Apersonisguilty of anattenpt tocommt acrinmeif, actingwth
t he ki nd of cul pability otherw se required for conm ssion of the crine,
he:

(1) Purposely engages in conduct which would

- 15 -



Since theft or attempted theft from the person is not a predicate crime for
fdony murder, thefailureto charge the concept of attempt in the predicate
offense of robbery, and its specific component, "substantia step,”
N.JS.A. 2C:5-1b, condtitutes plain error.

[1d. at 536.]

But Gonzalez is distinguishable from the instant case because here, abeit during an explanation of
the law relating to another offense, the atempt to sdl awegpon, the judge fully and accurately instructed
the jury on the lements of attempt in these words:

The law provides a person is guilty of an atempt to commit a crime if,
acting with the kind of culpability otherwise required for the commission
of the crime, purposely does or omits to do anything which, under the
circumstances a reasonabl e person would believe them to be, isan act or

omisson condtituting a subgtantial step in acourse of conduct planned to
culminate in his commisson of the crime.

However, the step taken must be one which is strongly corroborative of
defendant's criminal purpose. The accused must be shown to have had

constitute the crime if the attendant
ci rcunst ances were as a reasonabl e per son woul d
bel i eve themto be;

(3) Purposely does or omts to do anyt hi ng whi ch,
under the circunstances as a reasonabl e person
woul d believe themto be, i s an act or om ssion
constituting a substantial stepinacourse of
conduct planned to cul mnate in his conm ssion of
the crinme.

b. Conduct shall not be heldto constitute a substanti al step under
subsection a(3) of this sectionunlessit is strongly corroborative of
the actor's crimnal purpose.



afirmnessof crimind purposeinlight of the stepsthe accused has dreedy

taken. However, these preparatory steps must be substantial and not just

very remote preparatory acts.
By contragt, in Gonzaez, supra, there was no definition of attempt anywhere in the charge. 318 N.J.
Super. at 536.

Indeciding whether ajury instruction iserroneous, it must be consdered in the context of the entire

charge. State v. Jordan, 147 N.J. 409, 422 (1997). When the issue is raised as plain error, the legd

impropriety should beignored unlessit is"sufficiently grevious to judtify notice by the reviewing court and
to convincethe court that of itsalf the error possessed aclear capacity to bring about an unjust result.” 1bid.
(internd quotation and citations omitted). Here, the defendant testified that he hel ped plan the robbery and
assisted in carrying it out. Given that testimony, coupled with the overwheming evidence of defendant's
guilt, and the gppearance esewhere in the jury ingtructions of a proper charge on attempt, we have no
doubt that the failure to define attempt in the robbery charge did not preudice defendant's rights.
V.

Defendant's last point concerns the sentence imposed by the trid judge. He arguesthat thejudge

erred in falling to merge count five, possesson of the gun for an unlawful purpose, with the robbery

conviction because there was no evidence that the gun was possessed for any purpose other than

commission of the subgtantive offenses. We agree. As the Court said in State v. Diaz, 144 N.J. 628
(1996), "[w]hen the only unlawful purpose in possessing the gun is to use it to commit the subgantive
offense, merger isrequired.” 1d. at 636. Defendant also contends that the judge erred in sentencing him
consecutively on counts six (hindering gpprehension) and seven (attempted unlawful disposition of a
handgun). Since these offenses were distinct crimes, committed at different times and places, the

- 17 -



consecutive sentences conformed to the principles of law set forth in State v. Yarbough, 100 N.J. 627,

643-44 (1985), cert. denied, 475 U.S. 1014, 106 S. Ct. 1193, 89 L. Ed. 2d 308 (1986).

We a so regject defendant's contention that the judge erred in imposing parole indligibility periods
for the sentences under counts Sx and seven, and his further argument that the judge should not have
imposed lifeimprisonment on the felony murder conviction. Thejudge found numerous aggravating factors
and defendant does not contend that the evidence failed to support those findings. Rather, he argues that
the judge should have given more weight than he did to the mitigating factor of defendant'slack of aprior
crimind record. As an appellate court, we are obliged to respect the sentence imposed by thetrid judge

unlessthere has been an abuse of discretion. Statev. Gardner, 113 N.J. 510, 516 (1989). When, ashere,

the evidence supports the judge's findings and balancing of the sentencing factors, gppellate interference
is only appropriate if the sentence is so unreasonable as to shock the judicial conscience. |bid. The
sentence, as modified by the merger of count five, is not unreasonable to that degree.

Affirmed and remanded for entry of a corrected judgment in accordance with this opinion.



