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After de novo review in Superior Court, defendant Luke

Bryant appeal ed his conviction for driving while under the

i nfluence. Bryant questions whether Judge Garofolo erred

Judge King did not originally participate in this
case, but has, with the consent of counsel, been added to
t he panel deciding the matter.



when he considered Bryant's municipal court testinony, which
was presented only after Bryant's notion to excl ude

br eat hal yzer evi dence was i nproperly denied by the munici pal
court judge. We agree that Bryant's testinony was properly

consi dered by Judge Garofolo, and, therefore, we affirmhis

conviction and sentence.

On July 5, 1998, a police officer issued Bryant a
summons for disturbing the peace, ordinance #16-81, in a
Soners Point night club parking lot. The officer instructed
Bryant to leave. Wthin m nutes of Bryant driving fromthe
| ot, another officer signaled Bryant to pull over. After
Bryant took a breathal yzer test, the officer issued him
summonses for driving while under the influence, N.J.S. A
39:4-50, and speeding, N.J.S. A 39:4-98.

I n Somers Point Muinicipal Court, Bryant noved to
suppress the breathal yzer evidence, but the judge denied his
notion. Then Bryant testified in an attenpt to establish a

due process entrapnent defense. State v. G ubb, 319 N.J.

Super. 407, 414-15 (App. Div. 1999). During this testinony,
Bryant described a course of drinking that continued
t hroughout the day. He admtted that he was intoxicated and
acted drunk in the parking lot. The summonses for speeding
and di sorderly conduct were dism ssed, but the nunicipal
court judge convicted Bryant for driving under the
i nfluence. Bryant appealed to Superior Court.

In Bryant's de novo appeal on the record, Judge
Garofol o reviewed an "aggregate of [breathalyzer]

di screpancies,” which forced himto conclude that the State



failed to prove that the breathal yzer results were
sufficiently reliable for adm ssion into evidence.
Consequently, Judge Garofolo found that Bryant's suppression
notion should have been granted by the nunicipal court

j udge, and, therefore, he suppressed the breathalyzer

evi dence. However, regarding Bryant's entrapnent defense,

al t hough Judge Garof ol o was suspicious of the Somers Point
of ficers' conduct, he sustained Bryant's driving while under
the influence conviction based, in substantial part, upon
Bryant's own nunici pal court testinony.

Judge Garofolo sentenced Bryant to six-nonths |icense
suspensi on and twel ve-hours in the Intoxicated Driver
Resource Center, together with the foll ow ng nonetary
penalties: $251 fine, $30 court costs, $100 surcharge, $50
for the Violent Crinmes Conpensation Board and $75 to Safe
Nei ghbor hood Services. Bryant's sentence was stayed pending
his appeal to this court.

The State, believing that Judge Garofol 0's suppression
deci si on was not subject to appellate review, State v.

G ordano, 281 N.J. Super. 150 (App. Div. 1995), did not

cross-appeal. Accordingly, that issue is not before us.

Bryant raises only one issue on appeal. He argues that
Judge Garofol o erred when he considered Bryant's nuni ci pal
court testinmony that was presented after the nunicipal court
judge inproperly denied Bryant's suppression notion. Bryant
contends that had he "waived his entrapnment defense in the
hope of appealing the court's inproper denial of his

suppressi on nmotion, he would have been forced to waive his



fundament al due process rights regardi ng entrapnent.”
Accordingly, Bryant asserts that he "was faced with the
Hobson's choi ce of waiving an appeal of the wongfully
deni ed due process rights afforded by N.J.S. A 39:4-50
regardi ng breathal yzer results or his due process rights
regardi ng entrapnment.”

Qur problemw th this argunment is that Bryant
overstates the conflict with which he was dealing. Before
urgi ng suppression of the breathalyzer results, defense
counsel stated: "[i]f my notion is granted then | anticipate
that my client will plead guilty to the speeding and the

di sorderly conduct because it's conpletely different proofs.

We don't need to try those issues separately. |If ny notion
is denied then we'll go ahead and keep going because sone of
the proofs at that point will overlap.” This assertion,

whil e revealing as to defendant's intentions, did not bind
t he prosecutor.

Had t he suppression notion been granted by the
muni ci pal court judge, the defense m ght have been willing
to plead to speeding and disorderly conduct, but the
prosecut or could have proceeded on the driving under the
i nfluence charge by utilizing evidence other than the
breat hal yzer results. Here, Bryant was observed driving
erratically. Also, he snelled of alcohol, had difficulty
wal ki ng, and his hand novenents were sl ow and uncoordi nat ed.
Mor eover, Bryant refused to performany field sobriety
tests, which may be considered as further evidence of his

i nt oxi cati on. State v. Tabisz, 129 N.J. Super. 80, 82-83




(App. Div. 1974). Accordingly, it is likely that had the
prosecut or proceeded with this evidence, the State's case
woul d have withstood a defense notion for acquittal. State
v. Reyes, 50 N.J. 454, 458-59 (1967). Thus, Bryant woul d
have been in the sanme position he found hinmself after the
suppressi on notion was denied. Bryant would have had to
deci de whether to press forward with his nunicipal court
def ense and testify on entrapnent, or plead guilty in
muni ci pal court and appeal the denial of his suppression
motion to Superior Court. R. 3:5-7(d).

Bryant argues that he was forced to choose between
wai ving his due process right to present an entrapnment
def ense, or waiving his ability to appeal an inproperly
deni ed suppression notion. W do not conclude that Bryant's
choice was so inflexible. Bryant's contention appears nore
troubling only because of clear hindsight. For instance,
when the municipal court judge denied Bryant's suppression
noti on, neither Bryant nor his counsel could have been
positive that the nunicipal court judge's decision would be
reversed on appeal. Denial of Bryant's suppression notion
was not obvious error. Thus, in such situations, even if
def endants know that should they testify, their testinony
m ght be used against themin a | ater appeal, these
def endants m ght still decide to take their chances and seek
an i medi ate acquittal in municipal court. That is
preci sely what Bryant did in this case.

We need not and do not decide whether the clained

constitutional rights pressed by Bryant exist in the exact



formurged by him However, assum ng that sone
constitutional tension is present, as argued by Bryant, the

United States Supreme Court explained in McGautha v.

California, 402 U.S. 183, 213, 91 S. C. 1454, 1470, 28 L.

Ed. 2d 711, 729 (1971), vacated on other grounds, 408 U.S.

941, 92 S. Ct. 2873, 33 L. Ed. 2d 765 (1972) (quoting MMann

v. Richardson, 397 U.S. 759, 769, 90 S. Ct. 1441, 1448, 25

L. Ed. 2d 763, 772 (1970)) that "the legal system]|[]is
replete with situations requiring 'the making of difficult
judgnments' as to which course to follow. Although a
def endant may have a right, even of constitutional
di mensions, to follow whichever course he chooses, the
Constitution does not by that token always forbid requiring
himto choose."

We conclude that Bryant's decision to testify in
muni ci pal court, after the suppression notion was denied,
did not create the kind of tension between constitutional

rights that was precluded by Simmons v. United States, 390

U.S. 377, 394, 88 S. Ct. 967, 976, 19 L. Ed. 2d 1247, 1259
(1968). Rather, we see Bryant's choice as simlar to nost
tactical decisions defendants nmust nmake with the assi stance

of their counsel. See, e.qg., State v. Bogus, 223 N.J.

Super. 409, 423 (App. Div.), certif. denied, 111 N.J. 567
(1988) (analyzing defendant's strategic decision to
testify). Accordingly, we do not find it inmproper for the
judge to have considered Bryant's entrapnent testinony.
Therefore, we affirm Bryant's conviction, vacate the

sentence stay, and remand to the Law Division for sentence



i npl ement ati on.



