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Al | egheny Mutual |nsurance Conpany (Allegheny), a conmerci al
bai | bond conpany, appeals fromjudgnents in favor of Canden
County and the State ordering the forfeiture of ninety percent of
t he recogni zance bonds posted by Allegheny in three separate
crimnal cases. Because the facts of the three cases are simlar
and the appeal s present essentially the sanme issue, we
consolidate the appeal s and issue a single opinion.

Al l egheny posted $10, 000 bail for defendant John Torres on
March 18, 1998. Torres failed to appear in court on April 24,
1998. As a result, the clerk of the court sent a notice to
Al | egheny on May 13, 1998 that bail had been forfeited and a
warrant issued for Torres' arrest, and that Allegheny had twenty
days within which to initiate proceedings to set aside the
forfeiture. Allegheny did not respond to this notice. Torres
was arrested by officers of a |ocal police departnment and
returned to the Canden County jail on August 26, 1998. It is



undi sputed that Allegheny did not play any part in Torres
arrest.

Al | egheny posted $5,000 bail for defendant Daniel D. Mercado
on Cctober 30, 1997. Mercado failed to appear in court on March
30, 1998. As aresult, the clerk of the court sent a notice to
Al'l egheny on April 23, 1998 that bail had been forfeited and a
warrant issued for Mercado's arrest, and that Allegheny had
twenty days within which to initiate proceedings to set aside the
forfeiture. Allegheny did not respond to this notice. On
Cct ober 20, 1998, Allegheny found out that Mercado was
incarcerated in the Canden County jail. The record does not
i ndi cate the circunstances or the date of Mercado's return to
custody. However, it is undisputed that Al egheny did not play
any part in apprehendi ng Mercado.

Al | egheny posted $20,000 bail for defendant |smael Garcia on
Decenber 24, 1997. Garcia failed to appear in court on April 6,
1998. As a result, the clerk of the court sent a notice to
Al'l egheny on May 4, 1998, that bail had been forfeited and a
warrant issued for Garcia's arrest, and that Allegheny had twenty
days within which to initiate proceedings to set aside the
forfeiture. Allegheny did not respond to this notice. Allegheny
was informed in Cctober of 1998 that Garcia had been arrested by
| aw enforcenent officers and returned to the Canden County jail
It is undisputed that Allegheny did not play any part in Garcia's
arrest.

In each of the three cases, Canden County filed a notion for
a judgnment of forfeiture against the defendants and Al l egheny.

Al'l egheny responded by filing cross-notions to vacate the
forfeiture and exonerate All egheny fromits obligations under the

bonds. After oral argunent, the trial court entered judgnents
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agai nst Al l egheny for ninety percent of the ampbunt of the bonds,
relieving Allegheny of liability for the remaining ten percent.

I n denying All egheny any additional relief, the court enphasized
that Al legheny failed to show that it nmade any substanti al
efforts to | ocate and apprehend the defendants after they becane
fugitives, and that a substantial period elapsed before the
defendants were returned to cust ody.

Al | egheny has appealed fromthe judgnents. Canden County
has not cross-appeal ed fromthose parts of the judgnents which
provide for remssion to Al egheny of ten percent of the bonds.

Bail is governed by Rule 3:26, which requires "[a] person
admtted to bail . . ., together with that person's sureties,
[to] sign and execute a recogni zance [which] shall be conditioned

upon the defendant's appearance at all stages of the proceedi ngs

until final determnation of the matter.” R_ 3:26-4(a). "[S]uch
a recogni zance of bail is an obligation of record entered into
before a person authorized to take bail, conditioned upon the

appearance of the accused at all stages of the proceedings until
final determnation of the matter." State v. Rice, 137 N. J.

Super. 593, 598 (Law Div. 1975), aff'd o.b., 148 N.J. Super. 145
(App. Div. 1977). A surety may be exonerated of its obligations

under the recogni zance "by a tinely surrender of defendant into
custody." R 3:26-7.

Bail forfeiture is governed by Rule 3:26-6, which provides
t hat upon breach of a condition of a recogni zance, the bail bond
shall be forfeited, R 3:26-6(a), but that the court may direct
the forfeiture to be set aside if its enforcement is not required
in the interest of justice. R 3:26-6(b). |If the forfeiture is
not set aside, the court also may remt the bail in whole or in
part in the interest of justice. R_ 3:26-6(c).



A party seeking to set aside or remt a forfeiture bears the
burden of proving that "it would be inequitable to insist upon
forfeiture and that forfeiture is not required in the public
interest."” State v. Childs, 208 N.J. Super. 61, 64 (App. Div.),
certif. denied, 104 N.J. 430 (1986). The determ nation whet her

to relieve an obligor of a forfeiture is conmtted to the sound
di scretion of the trial court. State v. Peace, 63 N.J. 127, 129
(1973).

In State v. Hyers, 122 N.J. Super. 177, 180 (App. D v.

1973), this court identified seven factors that a trial court may

consider in determning whether a forfeiture should be remtted
in whole or in part:

(a) whet her the apBI|cant is a commercial
bondsman; ondsman's supervision, if
an of de endant during the tine of his

rel ease; (c) the bondsman's efforts to insure
the return of the fugitive; (d) the t
el apsed between the date ordered for
appearance of defendant and his retur
court; (e) the Prehudlce if any, to
St ate because o e absence of " defen
(f) the expenses incurred by the Stat y
reason of the default in appearance, the
recapture of the fugitive and the enforcenent
of the forfeiture; (g) whether reinbursenent
of the expenses incurred in (f) wll
adequately satisfy the interests of justice.

time
t he
rn to
t he
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I n Peace, supra, the Suprene Court inplicitly approved the
factors identified in Hyers, but also noted that "[t]here is an

i ntangi ble element of injury to the public interest in al nost any
case where a defendant deliberately fails to nake an appearance
in acrimnal case." 63 N.J. at 129.

Al'l egheny argues that the trial court erred in ordering the
forfeiture of ninety percent of the anmount of the recogni zance
bonds posted for defendants, because the county failed to present
any evidence that the prosecution was prejudiced as a result of

the defendants' failures to appear in court or that the State
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i ncurred any added expense in |ocating, apprehending and
returning the defendants to custody. Allegheny argues that
because Hyers indicates that prejudice to the prosecution and the
added expense incurred by the State as a result of a defendant's
failure to appear in court are relevant factors in determning
whet her a court should set aside or remt a forfeiture of bail,

122 N.J. Super. at 180, it is incunbent upon the county to

present evidence of these factors to justify a forfeiture. W
conclude that the county does not have the burden to present such
evidence, at least in a case where the surety fails to
denonstrate that it nade reasonable efforts to secure the
defendant’'s return to custody and the defendant remains a
fugitive for a substantial period of tine. Consequently, the
trial court did not abuse its discretion in entering judgnments of
forfeiture for ninety percent of the amobunt of the bonds posted
by Al | egheny.

"[ T] he purpose of bail is to secure the rel ease of the
accused frominprisonnent pending disposition of the charge and

to assure his presence in court when lawfully required in

connection wth that charge." R ce, supra, 137 N.J. Super. at
599. A "recognizance of bail . . . executed by a surety anounts
to a contract between that surety and the State.” 1d. at 600.

Under such a contract, when a crim nal defendant, as the

princi pal under the bail bond, defaults on his obligation to
appear in court when lawfully required, the surety is obligated
to | ocate, apprehend and return the defendant to custody. |[d. at
600-01. Therefore, if a surety seeks a partial or total

rem ssion of a forfeiture of bail, it bears a heavy burden to
show that it has satisfied its essential obligation under the

recogni zance to secure the defendant's return to custody, and in
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t he absence of this showing, the trial court may determ ne that
the forfeiture should stand. See Childs, supra, 208 N.J. Super.
at 64; State v. Fields, 137 N.J. Super. 79, 81 (App. Dv. 1975).

This is not to say that the court should disregard the other

factors identified in Hyers. However, the court's primary focus,
especially when the defendant has remained a fugitive for a
significant period of tine, should be upon the surety's efforts
to secure the defendant's return, rather than upon the expenses
incurred by the State as a result of the defendant's failure to
appear or the prejudice to the State's case caused by the
defendant's absence. See Childs, supra, 208 N.J. Super. at 64;
see also United States v. Ammest Surety Ins. Co., 54 F.3d 601,
603 (9th Cir. 1995) (noting that "[t]he governnment's failure to

show ' prejudice, cost or inconvenience' wll not mandate
rem ssion.") (citation omtted); Conmonwealth v. M ozek, 703 A.2d

1052, 1054 (Pa. Super. C. 1997) ("The prine considerations of

the trial court in determ ning whether rem ssion is appropriate
are the result and the extent of the bondsman's efforts.")
(citation omtted).

Applying these principles, this court determ ned on renmand
in Hyers that justice required a partial rem ssion of the bai
bond, because the guarantors "made all reasonable efforts to
| ocat e defendant which ultimately bore fruit, and the State
suffered no prejudice.” State v. Hyers, 126 N.J. Super. 259, 260
(App. Div. 1973). W then considered the expense incurred by the

State as a result of the defendant's default in appearing in
court to determ ne what portion of the bond to remt. |lbid.

Simlarly, in Peace, supra, the Suprene Court affirnmed a partial

rem ssion of a forfeiture where "[t]he surety . . . discovered

[the defendant's] whereabouts outside the state and persuaded her
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to return to court.” 63 N.J. at 129. In contrast, in Childs,

supra, 208 N.J. Super. at 64, we affirmed the denial of a notion

to vacate the forfeiture of a $15,000 bail posted by a

defendant's nother, noting that "there was no indication [she]
pl ayed any rol e whatsoever in assisting the State in |ocating
defendant." The court in State v. Singletary, 170 N.J. Super.

454, 457 (Law Div. 1979) also refused to order rem ssion of any
portion of the bail bond, because the surety nmade no efforts to
secure the defendant's return to custody and thus was "in no
fashi on responsi ble for discovering [the defendant] or securing
his return.”

In the three cases involved in this appeal, Allegheny failed
to show that it nmade any active efforts to | ocate, apprehend and
return the defendants to court. |In the case of Garcia, Allegheny
submtted an affidavit which alleged that after Garcia failed to
appear in court, the matter was assigned to "recovery agents" who
wer e assigned responsibility "to | ocate, apprehend and surrender
himto the Canden County Jail." Allegheny also submtted a
report of one of the agents that Garcia's grandnother infornmed
hi m by tel ephone on Cctober 13, 1998, six nonths after CGarcia
absconded, that he had been arrested by a Canden detective. In
the case of Torres, Allegheny submtted an affidavit which sinply
all eged that after Torres failed to appear, it retained an "Agent

to | ocate, apprehend and surrender the defendant to | aw
enforcenment officers,” and that the agent "l earned" on COctober
20, 1998, six nmonths after Torres absconded, that he had been
surrendered to the Canden County Jail by the Pennsauken Police
Department on August 26, 1998. Simlarly, in the case of
Mer cado, Allegheny sinply alleged that the agent it retained to
| ocate and apprehend him "l earned" on Cctober 20, 1998, that
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"def endant had been surrendered to the Canden County Jail."
However, Allegheny failed to present any evidence that its agents
undert ook active efforts to | ocate and apprehend any of the
defendants, and it is undisputed that its agents played no part
in actually returning the defendants to custody. Therefore,
Al'l egheny failed to discharge its primary obligation under the
bail bonds, and in view of the substantial period of tine that
el apsed before defendants were apprehended, we are satisfied that
the trial court did not abuse its discretion in ordering the
forfeiture of ninety percent of the bail bonds posted by
Al 'l egheny.

Affirmed.



