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*257 SYNOPSI S

In county's action for forfeiture of bail-bond, the Superior
Court, Law Division, Camden County, Bigley, J., entered
judgnment for county. On appeal, bail-bond surety conpany
contended that it should be relieved of forfeitures and
judgnments in 46 cases because it received no notice of
principals' court appearance before forfeiture was declared
and received untinely notice of forfeitures. The Superi or
Court, Appellate Division, King, J.A D., held that: (1) |ack
of notice of trial dates to surety was insufficient reason to
set aside forfeitures or deny judgment to county, and (2)
failure to give prompt notice of forfeitures did not require
that they be set aside.

Af firnmed.
West Headnot es

[1] Bail k77(1)
49k77( 1)

No notice of <court dates or of forfeitures was due to
bai |l -bond surety conmpany prior to motion for judgment on
forfeitures, since surety had neither contract ual nor
comon-law right to such notice and no statute or rule gave
any right to such notice. R 3:26-6(a).

[2] Bail k55
49k55

Court rule regulating contents of recognizance form was



designed to clarify bail-bond surety's obligation, which my
be enforced by summary proceeding even if no action is
pending. R 1:13-3(b).

[3] Bail k77(1)
49k77( 1)

Where custom of notification of trial dates to bail-bond
surety had been abandoned in county in early 1970's as ten
percent cash Dbail program evol ved, there had been no
sufficient extant |local custom established in such county
requiring deviation from standard rule that court need not
provide such notice and that surety acquires duty to learn
when his principal's presence in court is required.

[4] Bail k77(1)
49k77( 1)

Notice of trial dates to bail-bond surety is required only in
jurisdictions where statutory command exi sts.

[5] Bail k79(1)
49k79( 1)

Lack of notice of trial dates to bail-bond surety was
insufficient reason to set aside forfeitures.

[6] Bail k79(1)
49k79( 1)

Failure to give pronpt notice to bail-bond surety of
forfeitures did not require that such forfeitures be set
asi de.

[7] Bail k79(2)
49k79( 2)

In actions for relief from forfeiture of bail-bonds, |aw
division judge made sufficient individualized findings of
fact.
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In this case the bail-bond surety conpany contends that it
should be relieved of forfeitures and judgnments in 46 cases

because it received no notice of its principals' court
appearances before forfeiture was declared and received
untimely notice of the forfeitures. Pursuant to stipulation
by counsel, only the naned Causey case nust be specifically
**353 deci ded. The other cases will be controlled by this
deci si on.

The Causey case is illustrative. | ndemnity | nsurance

Conmpany of North America, through its bondsman, Lowell Toll

i ssued recogni zance # 52844 on behalf of Causey in the anmount
of $5,000 on August 17, 1979. Causey failed to make a
schedul ed appearance and forfeiture was declared on the record
pursuant to R 3:26-6(a) on Septenber 26, 19709. Noti ce of
the forfeiture was not given to the surety until Decenber 24,
1980. Not wuntil August 4, 1981 did the office of Canden
County  Counsel nove for j udgnent, al t hough settl enent
negoti ations were conducted between Decenber 1980 and August
1981. Thereafter INA noved for an order discharging the
recogni zance or setting aside *260 the forfeiture because of
| ack of notice of the dates when its principal was required
for court appearances. Fol | owi ng oral argunment, Judge Bigley
entered judgment for the County in the anount of $5,000 in
COct ober 1981.

The Causey case was fairly typical of the proceedings in

t hese 46 cases. The time | apse in Causey between forfeiture
and notice to the surety that judgnent on the forfeiture woul d
be sought was 15 nonths, Septenber 1979 to Decenber 1980. I n

this group of cases, the longest tinme |apse between these
events, forfeiture and notice of notion for judgnent, was 16

nont hs; the shortest |apse was two nonths. In nine cases
the judge, upon hearing proofs from the bondsman and
considering other facts, exonerated the surety. [FN1] R.
3:26- 7.

FN1. Gonzal ez, Lanboy, Dobbins, Johnson, Howell, Forrest,
Bennet, Al exander and Booster.

This group of forfeiture cases developed against this



backgr ound. I n August 1972 the Adm nistrative Ofice of the
Courts (AOC) issued a directive titled "Procedure for
Enf orcenent of Corporate Surety Bonds." The cover nmenorandum
i ssued by Assistant Director Banbrick stated:
These procedures have been devel oped so as to facilitate the
collection of bail from corporate sureties where there has
been a forfeiture and also where the corporate surety has
failed to pay on the forfeiture and it is necessary to enter
a judgnent thereon.

The directive stated:

1. When there is a breach of a condition of the
recogni zance, the prosecuting attorney shall nove for a
decl aration of forfeiture, R 3:26-6(a), or the court on its
own motion may declare a forfeiture. When a forfeiture is
declared, the clerk of the court shall entered the word
"forfeited," and the date of forfeiture at the end of the

record of such recogni zance, and the clerk of the court shal

i mmedi ately send notice of the forfeiture and demand for
paynent of the anount of the bond to the bondsman (the
attorney-in-fact) and a copy of sanme should be sent to the
corporate surety care of the address on the power of
attor ney. The notice should include the follow ng: docket
nunmber, defendant's nanme and address, amount of the bond,
date of forfeiture, the nane and address of the corporate
surety as shown on the power of attorney, the name of the
attorney-in-fact and the nunber of the power of attorney.
The notice should state that if the anount of the bond is not
paid within 20 days, the County *261 Counsel will be notified
to enforce the liability of the surety by notion for entry of
j udgment .

2. If the anount of the bond is not paid within the 20 days,
or the forfeiture is not set aside within the 20 days, the
clerk of the court should then i mediately send notice of the
forfeiture to the County Counsel who shall forthwith proceed
to collect the forfeited anount pursuant to R 3:26-6(a). The
notice to the County Counsel should include all t he
information sent to the corporate surety in 1. (above) and
request the County Counsel to forthwith proceed to collect
the forfeited amount pursuant to R 3:26-6(a). The cl erk of
the court should send a copy of this notice to the Assignnment
Judge and to the County Prosecutor.

**354 The standard recogni zance formused in this state says:
We, the undersigned, jointly and severally acknow edge
ourselves to be indebted to the State of New Jersey in the
sum of Dollars ($ ) to be made and | evied of our and



each of our goods, noneys, chattels and real estate if
default be made in the follow ng Conditions, to wit:

The Conditions of this Recognizance are that the Defendant
shall personally be and appear at all stages of the
proceedings and until the final determ nation of the cause
and that the Defendant and Surety agree to immediately notify
the Court of change of address; and if the Defendant and
Surety conply with these Conditions, then this Recognizance
is to be void.

We, the undersigned, principals and sureties, do hereby
acknow edge that by entering into this Recogni zance that they
submt thenselves to the jurisdiction of this Court; t hat
they irrevocably appoint the Clerk of the Court having
jurisdiction of this cause as his agent upon whom papers
affecting each of their liability on the Recogni zance may be

served; that each of them waive a Jury Trial; that the
Liability of the Principal and Surety my be enforced by
Motion of this action, if one is pending wthout the

necessity of an independent action; and that the Mtion my
be served on the principal and Surety by miling it by
ordinary mail to the Clerk of the Court, who shall forthwith
mail a copy thereof by ordinary mail to the Principal and
Surety at the address stated herein. [See R 1:13-3(b).]

Neither the rules of court nor the recognizance agreenent
require notice of court appearance to the bondsman or to the
corporate surety.

Toll testified that during late 1980 and early 1981 he
received notice of forfeitures and motions for judgnents in
about 96 cases. Many of these bailed defendants were | ocated
and bail has been exonerated in about half of the cases.
Toll said that notice of court appearances in Canden County
had been sent to the bail bondsman as agent for the surety

until the early 1970's when the 10% cash bail program becane
the nost popular form of pretrial conditional release. R.
3:26-4(a); see State v. Singleton, *262 182 N.J. Super. 87,
89, 440 A.2d 56 (App.Div.1981); State v. Moncrieffe, 158

N. J. Super. 528, 530- 533, 386 A.2d 886 (App.Div.1978).
Thereafter, notice of court appearance dates from the County
Clerk to the bondsman, as agent for the corporate surety,

ceased. Toll testified that sone other counties where he
wites bonds in this state, i.e., Salem Burlington and
M ddl esex, still give himnotice of court dates, while others,
i.e., doucester and Camden, do not. Toll also testified of

his attenpts, through his own activity and his investigators,
to keep track of his principals. He contended that |ack of



notice of court appearances inpeded his efficiency in this

respect. County Counsel advised us at oral argunment that
only about 2% of the county's crimnal defendants are at |arge
on corporate surety bail pending trial. The bal ance use the
10% cash  Dbail program or are released on their own

recogni zance.

At the conclusion of the Septenber 23, 1981 hearing Judge
Bigley took judicial notice that Canden County published a
weekly list of all trial and pretrial appearances for crim nal
def endant s. He found that these |lists were readily
accessible to the corporate surety and its agents. On the
notice issue the judge ruled as follows fromthe bench.

We are dealing with a two-fold notice, as you have argued.

I find nothing in the law that requires the prosecutor to

give to the surety a notice of the particular defendant's

schedul ed court appearance date. The recog is a contract
bet ween the surety and the State. | reviewed the contract
and it has been set forth, of course, in both of your briefs
there doesn't seens to be anything in the contract that is
anmbi guous. It requires the production of the defendant for
all court appearances. It's a contract that, of course, is
quite clear, and there is no requirenent by any case | aw that

I know **355 of to give notice to the surety of a court

appearance date. | specifically refute the argunent set

forth that the notice dates are wunavailable to anyone

I ncluding the surety.

* * %

| also find that the notice directive [from the AOC], while
certainly it is couched in nandatory |anguage, | don't think
that your argument that it is for the benefit of the surety
is a valid one. | think what has happened in the past,
unfortunately again, we have had sone delay here, the del ay
here is that many tinmes throughout this State we found that
these forfeitures were not being acted upon in accordance
with the rules and, therefore, the directive cane down, so to
speak, to light a fire under the County Counsel's office, and
to proceed with the collection of the forfeitures that
al ready had been forfeited in accordance with the rules, and
to require the County Counsel that is charged with the *263
moving of the forfeitures to judgnment, and the inportant
bottom line, the collection of the noney, and any violation
of that should not inure to the benefit of the surety,
particularly in this case where we have a situation where
apparently in Decenber County Counsel gave the surety an
opportunity to produce these people and has nmet wth sone



limted success in producing some of them

Thereafter, the judge issued a witten opinion on Novenber 24
on six reserved matters. [FN2] He entered judgnents on these
six forfeitures and made the follow ng conents:

FN2. Terrel |, Jackson, Moses, Johnson, Dillard and
Yancey.

The Surety contends that the final forfeitures should be set

asi de because it was  not notified of the previous
forfeitures, the setting aside of the previous forfeitures,

and the reinstatenment of bail. | have previously held from
the bench in a related matter that the Surety is not entitled
to receive separate notice of each and every court appearance
required of the defendant-principal. Such appearances are a
matter of public record and it is the Surety's responsibility
to keep itself informed of these dates as part of its
business. Here the Surety 1is asking to be imediately
notified when a forfeiture is entered against it, when the
def endant - pri nci pal shows up in court, when the forfeiture is
set aside, and when bail is reinstated.

I find that it is the duty of the Surety to keep itself
informed of when a defendant-principal does not show up in
court. This is merely a corollary of the Surety's duty to
keep itself informed of the dates on which the defendant-
princi pal nust appear.

The Rules of Court governing bail forfeiture proceedings do
not require that imrediate notification of the forfeiture be
sent to the Surety.

* * %

| am aware of the directive issued August 28, 1972 by the
Adm nistrative Ofice of the Courts regarding the enforcenent
of corporate surety bonds. This directive states:

When a forfeiture is declared, the Clerk of the Court shall
enter the word 'forfeited" and the date of forfeiture at the
end of the record of such recognizance and the Clerk of the
Court shall immediately send notice of the forfeiture and
demand for payment of the amount of the bond to the bondsman.
This directive, as indicated in the cover letter which

acconpanied it, was issued to benefit counties and
municipalities in their collection of forfeited bail. It
was not intended to benefit or protect the Surety. Thus,

this County's failure to follow this procedure should not
inure to the benefit of the Surety.

| find that the Surety was not prejudiced by the failure of
the Court to notify it of the initial forfeiture of bail.



This is particularly true 1in that these initial *264
forfeitures were set aside. The Court, in setting aside the
forfeitures, was nmerely **356 exercising the powers given to
it in R 3:26-6(b):

The Court may direct that a forfeiture be set aside if its
enforcenment is not required in the interest of justice upon
such conditions as it inposed.

In setting aside the forfeitures, the Court gave the

def endant-principal in each case a second chance, thereby
relieving the Surety of the duty to pay immediately on the
forfeited recogni zance. Re-instatenment of the bail |ikew se

gives both the defendant and the surety another chance to
appear in court as scheduled, in conpliance with the terns of
t he recogni zance. It also gives the Surety another chance
to continue its business relationship with the defendant, to
see that the defendant appears at every stage of the
proceedi ngs and to eventually be exonerated of liability on
the bond.

The Surety here argues that had it been notified of the
initial forfeitures in these cases, it would not have agreed

to reinstatenent of the bail. It does this, of course, with
hi ndsight and at a tine where it has already received the
benefit of the set-aside of the initial forfeitures. Surety

was benefitted for a period of years in the cases of
def endants Charles Jackson, Marie Mses and Thomas Johnson.
Therefore, the Surety should be estopped from raising this
argunent at this |ate date.

The Surety also ignores the fact that had it been follow ng
proper business procedures and keeping itself aware of the
status of the defendants for whomit signed recognizances, it
could have been released from the bond by surrendering the

def endant into custody. R. 3:26-7 and State v. Rice, 137
N. J. Super. 593, 602 [350 A.2d 95] (Law Div.1975), aff'd. 148
N.J. Super. 145 [372 A 2d 349] (App.Div.1977). Thi s

alternative is always open to the Surety and is a way that it
can be released fromthe bond if it feels that the defendant
is too great a risk after a non-appearance. This is the
course that the Surety here should have taken had it felt
that the reinstatenent of the bail jeopardized the |ikelihood
of receiving its bond noney back.

[1][2] We agree with Judge Bigley's conclusion that no notice
of court dates or of forfeitures was due the surety prior to
the motion for judgnent on the forfeitures. The surety had
neither a contractual nor a common-law right to such notice

Nor did any statute or rule give any right to such notice. Qur
rel evant court rule, R 3:26-6(a), sinply states that "[u]pon



breach of a condition of a recognizance, the prosecuting
attorney shall nove the court for a declaration of forfeiture
of the bail...."

R. 1:13-3(b) regulates the contents of the formas foll ows:
Cont ent s. Al surety and bail bonds given in any court
shall provide that the principal and surety thereby submt
thenselves to the jurisdiction of the court (or to the
jurisdiction of the trial court, if the bond is given in an
appellate court); that they irrevocably appoint the clerk of
the court having jurisdiction as their agent upon whom papers
affecting their liability on the bond may be served; t hat
they waive any right to a jury trial; that the liability of
the *265 principal and surety may be enforced by notion in
the action, if one is pending, wthout the necessity of an
i ndependent action; and that the notion may be served on the

principal and surety by mailing it, by ordinary mail, to the
clerk of the court, or to the surrogate in the case of a bond
approved by the county court, probate division or the
surrogate, who shall forthwith wmil ~copies thereof by

ordinary mail to the principal and surety at the addresses
stated in the bond.

The rule was designed to clarify the surety's obligation
which may be enforced by summary proceeding even if no action
is pending. Pressler, Current New Jersey Court Rules,
Comment R. 1:13-3(b) (1982).

Under standard operating procedure, the trial judge declares
the forfeiture on the notion of the prosecutor when the
def endant fails to appear. See State v. Singletary, **357
153 N.J. Super. 505, 513, 380 A 2d 302 (Law Div.1977), rev'd
165 N.J. Super. 421, 398 A . 2d 576 (App.Div.), certif. den. 81
N.J. 50, 404 A 2d 1150, on remand 170 N.J. Super. 454, 406 A.2d
1003 (Law Div.1979). Al t hough then not confronted with the
issue of notice, this court has held that on a nmotion for
judgnment on a forfeiture the State nmust prove only that the
defendant failed to appear and that the forfeiture was
decl ar ed. State v. Fields, 137 N.J.Super. 79, 81, 347 A. 2d
810 (App.Div.1975). As this court has observed: "There
appears to be no uniformty in the State with respect to the
time interval between declaration of forfeiture and entry of
j udgment . " In re Mdland Ins. Co., 167 N.J.Super. 237, 243,
400 A.2d 813 (App.Div.1979).

The absence of any express notice requirenment and the
avai lability of summary proceedings conforns to the general



view that a forfeiture proceeding is nore in the nature of a
judicial declaration than a judgnment and is prelimnary to
enf orcenent proceedi ngs. See 8 AmJur. 2d, Bai | and
Recogni zance, § 145 at 685 (1980). This is also consistent
with the rule in other jurisdictions that the state has no
duty to notify a surety of the principal's appearance dates.
The Federal Rules of Crimnal Procedure do not require notice
of court appearance to the surety prior to the declaration of
forfeiture. Fed. R CrimP. 46(e)(1) and (3). E.g., United
States v. Vera-Estrada, 577 F.2d 598, 599-600 (9th Cir.1978);
United States v. Marquez, 564 F.2d 379, 381 (10th Cir.1977).
For simlar holdings see Allegheny *266 Mit. Cas. Co. V.
State, 35 M. App. 55, 368 A 2d 1032 (Ct.Spec.App.1977);
Commonweal th v. Stuyvesant Ins. Co., 8 Mass.App. 871, 391
N. E.2d 277 (App.Ct.1979), cert. den. 444 U S. 1080, 100 S. C

1033, 62 L.Ed.2d 764 (1980); State v. Ammdor, 98 N.M 270,
648 P.2d 309 (1982); State v. MIIls, 23 N C App. 485, 209
S.E.2d 370 (Ct. App. 1974); Pride v. Anders, 266 S.C. 338, 223
S.E.2d 184 (1976); State v. Holloway, 262 S.C. 552, 206
S.E. 2d 822 (1974). See also State v. Shell, 242 Iowa 260, 45
N. W2d 851 (1951); State v. Mers, 221 La. 173, 59 So.2d 111
(Sup. Ct.1952); Manning v. State, 190 Ckl. 65, 120 P.2d 980
(1942).

[3][4] An exception to the general rule is found in State v.
Moccia, 120 N H 298, 414 A 2d 1275 (1980) (Gines, CJ.).
There New Hanpshire recognized that the prevailing rule in
this country has always been that, absent statutory provision
to the contrary, "there is no obligation upon the court to
provide the surety notice of its actions regarding the

accused.” Id. at 1277. But in Moccia the |local customwas to
provide witten notice of trial dates to the surety and none
had been received. The court noted, "the general rule is

that the court need not provide such notice, that as a
necessary incident of assumng custody of the accused, the
surety acquires a duty to learn when his principal's presence
in court is required.” ld. at 1277-1278. However, in the
face of this undisputed |ocal custom the court remanded for a
hearing to determine if the custom of notice was actually
followed in this instance. I f notice had not been given, the
court held that this deviation from the established custom of
notification of trial dates was a sufficient ground to allow a
reasonable time for the surety to produce the defendant.
| bi d.

In the case before us the custom of notice to the surety had



been abandoned in Canden County in the early 1970's as the 10%

cash bail program evol ved. We therefore conclude that there
has been no sufficient extant |ocal custom established here
which requires deviation from the standard rule. Furt her

our research discloses that notice of trial dates to the
surety is required only in jurisdictions where a statutory
command exi sts. *267 E.g., Estate of Maltie v. State, 404
So.2d 384 (Fla.Dist.Ct.App.1981); Ransey v. State, 225 So.2d
182 (Fla.Dist.Ct.App.1969); Russel v. State, Okla., 488 P.2d
1264 (Sup.Ct.1971); see also Accredited Surety & Cas. Co. V.
Busbee, 137 Ga. App. 808, 224 S.E.2d 852 (Ct.App.1976); Lee v.
State, 174 Ind. App. 510, 368 N. E. 2d 1172 (Ct. App.1977).

[5] We conclude that lack of notice of trial dates to the
surety was an insufficient reason to set aside the forfeitures
or to **358 deny judgnent to the County, follow the general
rule, and affirm We agree with the Law Division judge that
t he declared policy of the AOC expressed in 1972 to encourage
pronpt action by county counsel on forfeitures, which policy
was not followed here, did not relieve the surety of the
absolute duty to produce the defendant at all relevant tines.
Whet her providing notice to personal or corporate surety of
trial dates in order to aid expeditious handling of the
crim nal calendar would be a wser policy remains a
consideration for future rule anmendnment.

[6] We also reject the surety's contention that failure to
give pronpt notice of the forfeitures requires that they be
set asi de. In the words of the court in Allegheny Mut. Cas.
Co., supra, 368 A 2d at 1033, "[t]he abrupt cessation of the
policy of benign neglect in enforcing bail forfeitures, ...
has jolted the bondsnmen” in this situation. But the equities
do not favor the surety in this case. Again, as the Maryl and
court stated, the surety "seens to have been content to post
t he bonds and then forget the whol e thing. It was only when
call ed upon to nake good the bonds that they awakened to what
had occurred." Id. at 1034. If the surety at any tine
wi shed to absolve itself of its undertaking, exoneration was
avai l able through surrender of the defendant into custody.
R 3:26-7. Relief is also presently available by notion for
whole or partial remssion even after judgnent. R
3.26-6(c). See State v. Peace, 63 N J. 127, 129, 305 A 2d 410
(1973); State v. Hyers, 122 N.J. Super. 177, 180, 299 A 2d 748
(App.Div.), rev'd on other grounds 126 N.J.Super. 259, 314
A.2d 72 (App.Div.1973).

*268 Qur rules provide no time requirenment for notice of



forfeiture to the surety. The rules only require county
counsel to proceed "forthwith to <collect the forfeited
anount . " R 3:26-6(a). The record discloses that by early
1981 the time |apse between forfeiture and notice to the
surety had been drastically reduced in Canmden County. We are
satisfied that the post-judgnment rem ssion procedure under the

Peace-Hyers guidelines will sufficiently protect the interests
of the surety in those cases where defendants have been or
will be surrendered or apprehended post-judgnment. | ndeed,

heari ngs on post- judgnent rem ssion notions are proceeding or
pendi ng under our order of partial remand of these causes on
January 24, 1983. These renmi ssion hearings are "essentially
equi table” in nature; delay in notice of forfeiture to the
surety may be a denonstrable equitable factor to be considered
in the rem ssion decision in a particular case, along with all
ot her relevant factors. See State v. Hyers, supra, 122
N. J. Super. at 180, 299 A 2d 748.

[7] Finally, defendant contends that the Law Division judge
did not make sufficient individualized findings of fact in
each case wherein relief had been sought. See State v.
Si ngletary, supra, 165 N.J.Super. at 424-427, 398 A 2d 576
We are satisfied that in those cases in which hearings were
hel d and judgnent was entered, see above at n. 1, or in which
the bail forfeiture was lifted, above at n. 2, the judge did
give sufficient individualized attention to the surety's
applications.

Pursuant to our partial remand in January 1983 for remn ssion
proceedi ngs and to t he court rul es, R. 3:26-6(c),
post-judgnent rem ssion proceedings my be entertained in all
of the cases and, as noted, are presently proceeding. If the
surety is dissatisfied wth the result of any such
applications, appellate review is available in any particul ar
case pursuant to the Peace-Hyers standards applied in the
context of this situation. Such review will, we hope, be
upon a nore anple and precise record than has been here
provi ded by the parties on this appeal.

Af firnmed.



