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The opinion of the Court was delivered by
COLEMAN, J.

The issue raised in this appeal is whether the police had
probabl e cause to arrest defendant for defiant trespass and,
i f probabl e cause existed, whether the police should be
permtted to conduct a full body search incident to an arrest
for a petty disorderly persons offense. The trial court found
that the State failed to establish probable cause and
suppressed the evidence seized from defendant. On | eave
granted the Appellate Division affirmed, holding that there
was no probable cause to arrest defendant for trespassing and,
even i f probabl e cause existed to arrest him he presunptively
was entitled to be rel eased on issuance of a sumons. State

v. Dangerfield, 339 N.J. Super. 229, 238, 240 (App. Div.

2001). We hold that there was no probable cause to arrest
def endant for trespassing. W also hold that although our
court rules do not restrict the statutory authority of the
police to arrest for mnor offenses committed in their

presence, the search of defendant incident to the arrest was

i nproper.

The facts in this case were devel oped at a hearing on a



notion filed pursuant to Rule 3:5-7 to suppress evidence

sei zed from defendant:s person. The State and the defense
present ed contradi ctory evidence of the confrontation | eading
to the arrest of defendant and the search of his person. The
following is a summary of that conflicting evidence.

On Novenber 2, 1999 at approximtely 6:40 p.m, Detective
Raynmond Chapparo, Jr. and his partner Detective Money of the
Long Branch Police Departnment were dressed in plainclothes and
driving south on Liberty Street in an unmarked car. They were
targeting Grant Court and Garfield Court Federal Housing
Conpl exes for trespassing and drug violations. The detectives
got out of their vehicle after they observed a person sitting
on a bicycle between two buildings in Gant Court while it was
raining. As he approached the buil dings, Detective Chapparo,
who was fam liar with defendant, recogni zed defendant as the
person on the bicycle. \When Detective Chapparo was within
fifteen or twenty feet of defendant, defendant began to ride
away. Detective Chapparo chased him grabbed his arm and
stopped himwithin fifteen to twenty feet. Upon sei zing
def endant, Detective Chapparo asked him his reason for being
in Gant Court and why he had tried to flee. Wen defendant
responded that he was Adoi ng nothing, @ Detective Chapparo

pl aced hi m under arrest for trespassing. A search of



def endant:s person reveal ed two bags of cocaine in his front
| eft pocket. Subsequently, defendant was indicted for
possessi on of cocaine, a violation of N.J.S. A 2C:35-10a(1).
The State relies on rel evant background information to
support its probable cause claim Detective Chapparo had had
two prior encounters with defendant. The first occurred
approxi mately one and a half to two years earlier when
Detecti ve Chapparo stopped defendant in Garfield Court.
Det ective Chapparo term nated his questioning of defendant
when he produced an identification card issued by the Housing
Aut hority to support his assertion that he was one of its
enpl oyees. The detective |later |earned from Dave Brown,
Director of the Housing Authority at the tinme, that defendant
had been but no | onger was a Housing Authority enpl oyee.
The second encounter occurred when Detective Chapparo
st opped defendant as he was |l eaving Gant Court after visiting
a friend. VWhen confronted with the information obtained from
Dave Brown, defendant insisted that he worked for Randy
Phillips, the Director of the Grant Court conplex and produced
an identification card. Detective Chapparo released him
again. Subsequently, Phillips infornmed Detective Chapparo
t hat defendant did not work for the conplex. Finally, when on

anot her occasi on Detective Chapparo arrested defendant on



unspeci fied charges several nonths prior to Novenmber 2, 1999,
he was enpl oyed by Monnmouth University.

The Grant Court and Garfield Court Federal Housing
Conpl exes are plagued by drug activity. The Grant Court
conpl ex consists of eight to ten buildings, each containing
ten apartnments. Garfield Court has twenty buildings with ten
to fifteen apartments in each building and is | ocated across
the street from G ant Court. At the end of each buil ding,
clearly visible signs warn agai nst trespassing. Despite those
efforts, controlled dangerous substances are used on the
prem ses by individuals who tend to Ahang out@ in the

conpl exes, and drugs also are sold fromdifferent apartnents.

There were established procedures for apprehendi ng
trespassers within the housing conplexes. Wen an individual
is stopped inside one of the conplexes, police officers are
instructed to ask his or her purpose for being there. |If the
i ndi vidual stated that he or she was visiting a resident, the
officers would try to confirmthat explanation by taking the
visitor to the apartnment in question or having headquarters
call the resident to confirmthat the resident was famliar
with the visitor. For that purpose, nmanagenent had provi ded

the officers with a list of all tenants in the conmplexes. |If



the visitor provided the name of sonmeone on the list, he or
she usually was rel eased. |If a nane was not provided, the
police would go to the specific apartnment with the visitor.
| f the resident did not know the visitor, or the visitor had
ot herwi se lied, he or she would be arrested for trespassing.
Def endant and two other wi tnesses testified on his behalf
and they described the encounter differently. Defendant
testified that he had gone to the conplex to visit his young
son Billy, who lived with his nother at 23 Grant Court.
Billy-s grandnother also lived in the conplex but in the
bui | di ng across from where def endant was seated on his
bi cycle. Defendant testified that before the police arrived
he had been in the conplex for approximately fifteen m nutes
playing with his son on a wal kway between the two buil di ngs
where the childss nother and grandnmother lived. Hi s son went
to his grandnot her:s house when it began to rain. He said
there were two other individuals in the vicinity: a woman,
wi th whom def endant was tal king, and another man. As
Det ecti ves Chapparo and Mooney approached to talk to the man,
def endant started to | eave because AChapparo always |iked to
hassl e ne sonetimes. Sonetimes he kids. Sonetines he doesn:t.
But you know, | just doesnst [sic] want to have anything to do

with it.@



Def endant testified that as he rode away on his bicycle,
Detective Chapparo ran up to him grabbed himby the shoul der
and told himto conme back. Def endant insisted that Detective
Chapparo never asked himwhy he was in the housing conplex or
informed himthat he was under arrest, but imediately
searched his pockets and found the cocaine. Defendant also
testified that Detective Chapparo had seen himin the area
Amany tinmes.@ Further, if Detective Chapparo had asked him
what he was doing there on Novenber 2, 1999, defendant would
have told himthat he was visiting his son and his son:s
gr andnot her .

In addition to his own testinony, defendant produced two
addi ti onal witnesses. The nmother of his son, Tracy Fann,
testified that she and her son lived in Grant Court on
Novenmber 2, 1999 when defendant was arrested for trespass.

She testified that until defendant:s arrest he had visited his
son alnost daily. Fann testified that she informed the police
t hat defendant was the father of her son and that defendant
Avisited quite frequently.@ She stated that the police had
never informed her that defendant was not welcome in the

conpl ex. She also stated that on prior occasions she had
observed the police pass defendant as he approached her

apartment wi t hout stopping defendant for trespassing.



Al t hough she coul d not specifically renmenmber his visit on
Novenber 2, 1999, she testified that her son cane hone that
day and told her that his father had gi ven hi m noney.

Randol ph Phillips, Director of Managenent for the Long
Branch Housing Authority, testified that he had known
def endant for six or seven years. He confirnmed that he knew
Fann lived in Gant Court in Novenmber 1999 and that he had no
reason to think defendant was not welconme there. Further,
al t hough Phillips had spoken to the police about keeping
certain individuals out of the conplex, he never sought to
keep def endant out of the conpl ex. Phillips also stated that
def endant used to clean the adm nistrative office for the
Housi ng Authority. However, at the tine of his arrest
def endant was no | onger enployed by the Housing Authority, but
was working for Phillips personally in Phillips:s hone, which
was | ocated a short distance fromthe conpl exes.

The trial court found credible the testinmony of Detective
Chapparo, Fann and Phillips and concluded that defendant was
not a trespasser because he had been visiting his son and
believed that he was wel cone. The court found that defendant
fit within the statutory defense to the trespass statute
because he Areasonably believed that the owner of the

structure, or other person enpowered to |icense access



t hereto, would have |licensed himto enter or remain, @ and that
there was no basis for his arrest and search. N.J.S A 2C: 18-
3d(3). Accordingly, the court suppressed the evidence seized
during the search.

The State filed a notion for reconsideration, arguing
that the arrest for defiant trespass was based on probable
cause. The court rejected that argunent, stating that
al though it found Chapparo to be credible, that did not
necessarily nean that his arrest was based on probabl e cause.

The court concluded that probable cause did not exist and
t hat defendant was arrested by Detective Chapparo based on
not hing nmore than a hunch.

The State was granted | eave to appeal the interlocutory
order suppressing the evidence. The Appellate Division
affirmed the suppression order in a published opinion. State

v. Dangerfield, 339 N.J. Super. 229, 236 (2001). W granted

the Statess nmotion for |eave to appeal. 169 N.J. 597 (2001).

1.
The State, through the Monnouth County Prosecutor, argues
that there was probabl e cause for defendant:s arrest and that
the search of defendant was incident to his arrest as a petty

di sorderly person for being a defiant trespasser under



N.J.S. A 2C:18-3b. The Attorney General, as am cus curi ae,

argues that an arrest for offenses under the New Jersey Code
of Crim nal Justice provides a constitutionally valid basis to
search incident to that arrest. The Public Defender, and the
Associ ation of Crimnal Defense Lawers of New Jersey as

anm cus curiae, argue that no probable cause existed to arrest

def endant and, even if it existed, our State Constitution
should be interpreted to limt the authority of police
officers to arrest for disorderly and petty disorderly persons
of fenses and to restrict searches conducted incident to those

arrests.

A
The starting point for a determ nation of whether

def endant:s arrest for defiant trespass was proper is the
Fourth Amendnment of the United States Constitution and Article
|, paragraph 7 of the New Jersey Constitution. Both protect
citizens agai nst unreasonabl e police searches and sei zures by

requiring warrants issued on probabl e cause MAunless [the
search] falls within one of the few well-delineated exceptions

to the warrant requirenent.:f State v. Maryland, 167 N.J. 471,

482 (2001) (quoting Schneckloth v. Bustanmonte, 412 U.S. 218,

219, 93 S. Ct. 2041, 2043, 36 L. Ed. 2d 854, 858 (1973)). Any

10



warrantl ess search is prima facie invalid unless the search

falls within one of the exceptions that the United States

Suprenme Court has recognized. State v. Hill, 115 N.J. 169,

173-74 (1989). The present case involves the search incident
to a lawful arrest exception articulated in Chinel v.

California, 395 U.S. 752, 89 S. C. 2034, 23 L. Ed. 2d 685

(1969). That exception, however, requires that there be
probabl e cause to arrest. The first critical issue,
therefore, is whether there was probable cause to arrest
def endant .

APr obabl e cause exists if at the time of the police action
there is >a well grounded suspicion that a crinme has been or is

being commtted.:) State v. Sullivan, 169 N.J. 204, 211 (2001)

(quoting State v. Waltz, 61 N.J. 83, 87 (1972)) (internal

guotation marks omtted). It requires nothing nore than Aa
practical, common-sense deci sion whether, given all the
circunmstances . . . there is a fair probability that
contraband or evidence of a crine will be found in a

particul ar place.:f State v. Deneter, 124 N.J. 374, 380-81

(1991) (quoting lllinois v. Gates, 462 U.S. 213, 238, 103 S.

Ct. 2317, 2322, 76 L. Ed. 2d 527, 548 (1983)); State v.

Novenbrino, 105 N.J. 95, 117-18 (1987). The flexible,

practical totality of the circumstances standard has been

11



adopt ed because probable cause is a Afluid concept_turning on
t he assessnent of probabilities in particular factual
contexts not readily, or even usefully, reduced to a neat set

of legal rules.=f Schneider v. Sinonini, 163 N.J. 336, 361

(2000) (quoting Illinois v. Gates, supra, 462 U S. at 232, 103

S. C. at 2329, 76 L. Ed. 2d at 544), cert. denied, 531 U.S.

1146, 121 S. Ct. 1083, 148 L. Ed. 2d 959 (2001). Finally, the
reasonabl eness of Detective Chapparo:zs actions nust be
considered in |ight of Athe specific reasonable inferences

which he is entitled to draw fromthe facts in light of his

experience.i Terry v. Chio, 392 U S. 1, 27, 88 S. Ct. 1868,

1883, 20 L. Ed. 2d 889, 909 (1968).

As an appellate court, we are required to give Adeference
to those findings of the trial [court that] are substantially
i nfluenced by [its] opportunity to hear and see the w tnesses
and to have the > eel: of the case, which a review ng court

cannot enjoy.=:) State v. Locurto, 157 N.J. 463, 471 (1999)

(quoting State v. Johnson, 42 N.J. 146, 161 (1964)); accord

State v. Sinpon, 161 N.J. 416, 445 (1999); In re Taylor, 158

N.J. 644, 660 (1999). Thus, we defer to the trial court:s
finding that Detective Chapparo:s version of the confrontation
was credi ble and that nost of the testinony presented by Fann

and Phillips also was credible.

12



Based on the totality of the circunmstances, the facts in
this case fail to establish that probable cause existed to
arrest defendant. The facts known to Detective Chapparo do
not support a well-grounded suspicion that defendant was Anot
licensed or privileged . . . to enter[] or remain[]@ at the
Grant Court Conplex, the critical elenments of defiant trespass
under N.J.S. A 2C:.18-3b, or otherwi se was engaged in crim nal
activity. More specifically, there was nothing to suggest
t hat defendant was trespassing, the petty disorderly persons
of fense for which he was arrested. Detective Chapparo had
seen defendant inside both Gant Court and Garfield Court
before, and on both of those occasions defendant had a valid
reason for being there. In their first encounter, defendant
was a Housing Authority enpl oyee; on the second occasi on,
def endant was visiting a friend. Both explanations were
legitimate and | awful, as evidenced by Detective Chapparo:-s
al | owi ng defendant to proceed.

Furthernmore, after making his initial inquiry, Detective
Chapparo arrested defendant w thout foll ow ng established
police procedures for determ ni ng whet her defendant was
lawfully on the prem ses. For exanple, pointing out the Ano
trespassi ng@ signs may have encouraged defendant to explain

that he was playing with his son a few m nutes earlier.

13



Def endant never was asked whether he knew or was visiting
anyone at the conplex. Such questioning was part of the

est abl i shed practice and procedure for approachi ng suspected
trespassers. Those procedures required the detective first to
ask an individual the reason he or she was in the conplex, and
then to confirmthe story by either checking a tenant |ist or
by taking the individual to a specific apartnent for
confirmation. Although defendant rode away on his bicycle
after observing the detectives, flight al one does not create
reasonabl e suspicion for a stop, |let alone probabl e cause.

State v. Tucker, 136 N.J. 158, 169 (1994). There sinmply was

no reasonable articul able suspicion to which the flight could

add weight. State v. Citarella, 154 N.J. 272, 281 (1998).

Accordingly, we agree with the Appellate Division that Athere
was no reasonabl e suspicion for [defendant:s] stop and no
probabl e cause for his arrest [and therefore] no justification

for the ensuing search.@ Dangerfield, supra, 339 N.J. Super.

at 238.

B
The Appellate Division also held that Adefendant was
presunptively entitled to be rel eased upon the issuance of a

sunmons, rather than being arrested.§ 1d. at 240. In

14



reliance on State v. Pierce, 136 N.J. 184 (1994) and State v.

Hurtado, 219 N.J. Super. 12 (App. Div. 1987), rev:d on dissent,

113 N.J. 1 (1988), the court noted that the mpdern view favors
the i ssuance of citations and sunmonses over custodial arrests
for m nor offenses. The court reasoned that even if there had
been probable cause to arrest, Rule 3:3-1 provides that a
summons shoul d be issued, rather than a warrant, unless
certain exceptions apply. Among the exceptions or reasons for
all owi ng the issuance of a warrant rather than a sunmons are
Areason[s] to believe that the defendant is dangerous to self,
ot her persons, or property,@ Rule 3:3-1(c)(3), situations
wher e At he defendant:=s identity or address is not known and a
warrant is necessary to subject the defendant to the
jurisdiction of the court,@ Rule 3:3-1(c)(5), and where Athere
is reason to believe that the defendant will not appear in
response to a summons. @ Rule 3:3-1(c)(6). Because none of

t hose exceptions applied in this case, the court concl uded

t hat defendant shoul d have been i ssued a summons.

Dangerfield, supra, 339 N.J. Super. at 241. Had def endant

recei ved a summons there would have been no basis for a
sear ch.
The Appellate Division also concluded that even if a

warrant was issued and bail was required, a full body search

15



shoul d not have occurred until after defendant had a
reasonabl e opportunity to post bail. Thus, the court
di sagreed with the reasoni ng of another Appellate Division

panel in State v. Vonderfecht, 284 N.J. Super. 555, 560 (App.

Div. 1995), that held that a police officer could arrest an
i ndi vidual for a disorderly or petty disorderly persons
of fense and thereafter carry out an inventory search at the

police station. The court in Dangerfield noted that

Vonderfecht did not address the rel evant court rul es and

relied on cases with facts different fromthe facts in the

present case. Dangerfield, supra, 339 N.J. Super. at 242-43.

The State, through the Monnouth County Prosecutor, argues
that the Appellate Division erroneously distinguished between
non- cust odi al and custodial arrests. The State maintains that
N.J.S. A. 40A: 14-152 authorized Detective Chapparo to arrest
def endant as a Adi sorderly person, @ which includes petty

di sorderly persons, State v. Vonderfecht, supra, 284 N.J.

Super. at 558, and because Rule 3:4-1 required the detective
to take a person arrested without a warrant to the police
station, he was permtted to search defendant:s person for
safety reasons incident to that arrest. The Attorney General,

as am cus curiae, argues that the Appellate Division

16



i nproperly has narrowed the arrest and search powers of the
police with respect to offenses under the New Jersey Code of
Crimnal Justice. He also argues that the court bel ow has
msinterpreted Rule 3:3-1 and Rule 3:4-1 as they relate to
post-arrest procedures for warrantl ess arrests. He maintains
that those two rules were intended only to provide guidelines
for the issuance of summons and arrest warrants, not to

di m nish | aw enforcenent:s authority to arrest or search

i ncident to arrest.

We agree that neither Pierce nor Rule 3:3-1 supports the
concl usi on that defendant should have been issued a sunmons
and not arrested. This Court:=s decision in Pierce addressed
whet her New Jersey shoul d adopt a bright-1ine autonobile
search exception to the warrant requirenment articulated in New

York v. Belton, 453 U.S. 454, 101 S. Ct. 2860, 69 L. Ed. 2d

768 (1981). Pierce dealt with a notor vehicle statute,
N.J.S. A 39:5-25, that authorizes arrests or issuance of a
summons for certain traffic offenses commtted in the presence
of the arresting officer w thout Asuggest[ing] whether arrest
or summons i s appropriatef in respect of a specific violation.

State v. Pierce, supra, 136 N.J. at 190-91. For that reason,

the Pierce Court |ooked to Aother sources of law [for]

standards that should inform police officers in the exercise

17



of their statutory [discretionary] authority.@ 1d. at 191.
The Court exam ned Rule 3:3-1 and concluded that Al a]bsent a
conplaint alleging comm ssion of one of the offenses

desi gnated by the Code of Crim nal Justice (Code), the Rule
prescri bes [when] a court should issue a summons rather than

an arrest warrant.@ |Ilbid. Pierce acknow edged that Asim | ar

standards are contained in Rule 3:4-1 to guide officers who
have made warrantl ess arrests in determ ning whether to apply
to the court for a sumons or an arrest warrant in respect of
the arrested person.@ 1d. at 192.

In this case, N.J.S.A 40A:14-152 authorizes rmnuni ci pal
police officers to arrest any Adi sorderly person@ who commts
such an offense in the presence of the arresting officer.

Al t hough Section 152 does not specifically include the power
to i ssue a summons, we consider that power to be ancillary to
an officer:=s discretionary authority to determ ne, under the
prevailing circumstances and as outlined in Rule 3:3-1(c),
whet her an arrest or a summons i s appropriate. AW do not
mean di scretion whether or no[t] the |law should be enforced
but discretion as to the steps to be taken toward that end.(

State v. Orecchio, 27 N.J. Super. 484, 492 (App. Div. 1953),

aff=d, 16 N.J. 125 (1954); State v. Secula, 153 N.J. Super.

539, 544 (App. Div. 1977). Nonethel ess, because the statute

18



focuses on arrest, we conclude that neither Pierce nor Rule
3:3-1 is controlling here. Accordingly, we do not disturb the
authority of the police to arrest for disorderly and petty

di sorderly persons offenses that occurred in their presence.
Any limtation of the power of arrest for Code of fenses shoul d
come fromthe Legislature.

That said, a contenporaneous search incident to an arrest
exception to the warrant requirenment is not limtless in terns
of purpose or scope. The purpose of such a search is (1) to
protect the arresting officer fromany potential danger and
(2) to prevent the destruction or conceal nent of evidence.

The protective search for weapons is restricted to a Terry

frisk. Chinel v. California, supra, 395 U.S. at 762-63, 89 S.

Ct. at 2040, 23 L. Ed. 2d at = . The scope of that search is
restricted to the person of the arrestee and the area within
his or her immedi ate control, nmeaning Athe area fromw thin
whi ch he nmi ght gain possession of a weapon or destructible
evidence. @ 1d. at 763, 89 S. C. at 2040, 23 L. Ed. 2d at

A cont enpor aneous search incident to a lawful arrest is
permtted to renove fromthe arresteess reach things that m ght
be used to assault an officer or effect an escape as well as
to prevent the destruction of evidence of the crime for which

t he i ndividual has been arrested. Because def endant was
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arrested as a defiant trespasser, there was no reasonable
basis to believe that he could have been in possession of, or
was conceal i ng, evidence of that offense. It is beyond

di spute that the State Police and nunicipal police officers
have the power to arrest a suspect for defiant trespass.
N.J.S. A 53:2-1; N J.S A 40A: 14-152. G ven that the Court
has declined to limt the power of arrest for mnor offenses
under the Code, the critical question is whether the scope of
a search of the arrestee:ss person incident to an arrest for a
m nor of fense under the Code should be nore restrictive under
the New Jersey Constitution than that pernitted under the
Fourth Amendnent .

Under the Chinel standard, the nature of the offense for
whi ch probabl e cause existed to permt the arrest and the
surroundi ng circunstances, rather than the seriousness of the
of fense, significantly influence the decision whether the
arrestee may possess evidence of the crinme for which he or she
has been arrested. AW recognize that this Court has the
power to afford citizens of this State greater protection
agai nst unreasonabl e searches and sei zures than my be
required by the Supreme Court:=s prevailing interpretation of

the Fourth Amendnent.(i State v. Bruzzese, 94 N.J. 210, 216

(1983), cert. denied, 465 U.S. 1030, 104 S. Ct. 1295, 79 L.

20



Ed. 695 (1984); see State v. Novenbrino, supra, 105 N.J. at

144-45; State v. Glnmore, 103 N.J. 508, 522 (1986); State v.

Hunt, 91 N.J. 338, 344-46 (1982); State v. Alston, 88 N.J.

211, 225 (1981); State v. Johnson, 68 N.J. 349, 353 (1975).

CGenerally, we have not afforded greater protection regarding
the scope of a search incident to a |awful arrest under our
State Constitution than that provided in Chinel:s

interpretation of the Fourth Amendnent. State v. Pierce,

supra, 136 N.J. at 214-15; State v. Henry, 133 N.J. 104, 118-

19, cert. denied, 510 U. S. 984, 114 S. Ct. 486, 126 L. Ed. 2d

436 (1993); State v. Welsh, 84 N.J. 346, 353-56 (1980); State

v. Patino, 83 N.J. 1, 8-9 (1980); State v. Doyle, 42 N.J. 334,

344 (1964); State v. Bradley, 291 N.J. Super. 501, 509-11

(App. Div. 1996). Nonetheless, unlike the Supreme Court:s
hol di ngs permtting a full-body search of persons arrested for

m nor traffic offenses, see, e.g., Atwater v. City of Lago

Vista, 532 U.S. 318, 345-55, 121 S. Ct. 1536, 1553-57, 149 L.
Ed. 2d 549 (2001) (holding that Fourth Amendnent does not
forbid warrantl ess arrest for fine-only offense of not wearing
seatbelt nor search incident to that arrest at police

station); New York v. Belton, supra, 453 U.S. at 460, 101 S.

Ct. at 2864, 69 L. Ed. 2d at (hol ding that police may

arrest for fine-only offense of mnor traffic violation and

21



conduct contenporaneous search of notor vehicl ess passenger
conpartnent, its occupants and cl osed containers as incident

to lawful arrest); United States v. Robinson, 414 U.S. 218,

236, 94 S. Ct. 467, 477, 38 L. Ed. 2d 427, _ (1973) (holding
that after arrest of defendant for driving while on revoked
list, search of arrestee:s person is reasonabl e under Fourth
Amendnent), we have interpreted some provisions of the Mtor
Vehicl e Code to hold that the police may not undertake full -

bl owmn searches of a nmotor vehicle or its occupants based on
cont enpor aneous arrests for mnor notor vehicle violations.

State v. Pierce, supra, 136 N.J. at 209-10. But, as Pierce

observed, our restrictive approach concerning arrests for
m nor traffic offenses is not applicable to Code offenses.
Moreover, we inply no nodification here of our holding in

Pierce, supra, 136 N.J. at 513-14, that recognizes “the right

of a police officer, following a valid custodial arrest for a
notor vehicle violation or for a crimnal offense, to conduct
a search of the person of the arrestee solely on the basis of
the lawful arrest.”

Once defendant was arrested, our court rules outline the
post-arrest procedure for warrantless arrests. Rule 3:4-
1(a) (1) provides: AA law enforcenent officer shall take a

person who was arrested without a warrant to a police station
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where a conplaint shall be prepared imediately.@ (Enmphasis
added). That rule was pronul gated by this Court pursuant to
Article VI, * 2, paragraph 3 of the New Jersey Constitution.

See Wnberry v. Salisbury, 5 N.J. 240, 247-48, cert. denied,

340 U.S. 877, 71 S. Ct. 123, 95 L. Ed. 2d 638 (1950). A[T]he
Court:=s authority to engage in rule making includes the
excl usive power to establish or nmodify Court Rul es through

judicial decisions.i State v. Clark, 162 N.J. 201, 205

(2000). We now modify Rule 3:4-1(a)(1) and hold that if,
after making a non-pretexual warrantless arrest for a

di sorderly or petty disorderly persons offense under the Code,
the officer, in the exercise of his or her discretion, w shes
to issue a sunmons pursuant to Rule 3:3-1(b)(2) on being
satisfied that Rule 3:3-1(c) does not require the issuance of
a warrant, he or she need not transport the arrestee to a
police station to prepare a conpl ai nt-sunmons cont enpl ated by
Rule 3:4-1(a)(1). Accordingly, we refer the matter to the
Crimnal Practice Commttee to draft an appropriate anmendnent
to Rule 3:4-1(a)(1l) that is consistent with this opinion. The
Crimnal Practice Commttee, if deenmed necessary, may refer
the matter to the Municipal Court Practice Comrittee to draft
appropriate changes to Part VII Rules that may be required by

t hi s opinion.
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Because probabl e cause to arrest defendant was | acking,
the search incidental to that arrest was invalid. Therefore,
we need not resolve in this appeal whether any linmtations are
appropriate on the right of police officers to search an
arrestee in connection with a valid arrest for the petty
di sorderly persons offense of defiant trespass. W also infer
that the Rule nodification authorized by this opinion wll
di m ni sh the frequency of custodial arrests for such an
of fense and therefore reduce as well the frequency of searches
related to such arrests. As the Appellate Division observed,
in this typical defiant trespass case “there is no evidence or
instrumentality of the offense” that would have justified a

search of defendant. Dangerfield, supra, 339 N.J. Super. at

242, 771 A.2d 642. Moreover, we also agree that there is
“nothing in the record to support a [Terry] frisk of defendant

for weapons.” |d. at 243. See State v. Valentine, 134 N.J.

536, 551-52, 636 A.2d 505 (1994); State v. Thomas, 110 N.J.

673, 680-01, 542 A.2d 912 (1988). Under the Fourth Amendnent,
a pat-down or frisk is “permssible if the police officer
possesses a reasonabl e belief based on ‘specific and

articul able facts which, taken together with the rational
inferences fromthose facts, reasonably warrant’ the officer[]

in believing that the suspect is dangerous and the suspect may
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gain i medi ate control of weapons.” Mchigan v. Long, 463

U.S. 1032, 1049, 103 S. Ct. 3469, 3481, 77 L. Ed. 2d 1201,

1220 (1983) (quoting Terry v. OChio, supra, 392 U.S. at 21, 88

S. C. at 1880, 20 L. Ed. 2d at 906). No such facts were

presented in this record.

[l
The disposition of the Appellate Division is nodified
insofar as it holds that a petty disorderly persons of fense
under the Code should be treated differently than other Code
of fenses regarding the arrest power of the police. On that

i ssue, we agree with the decision in Vonderfecht. W also

nodi fy the Appellate Divisions alternative holding that a
police officer is required to issue a sunmons in |lieu of
maki ng a warrantl ess arrest for sone m nor offenses under the
Code. In all other respects, we affirmthe judgnment under
revi ew.

Modi fi ed and affirnmed.

CHI EF JUSTI CE PORI TZ and JUSTI CES STEIN, LONG, VERNI ERO
LaVECCHI A, and ZAZZALlI join in JUSTI CE COLEMAN s opi ni on.

25



