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LaVECCHIA, J., writing for a unanimous Court.

The issue in this criminal appeal is whether weapons seized as a result of a search conducted pursuant to a
defective ex parte domestic violence temporary restraining order may be used in defendant’s subsequent criminal
prosecution for possession of illegal firearms.

Defendant, Thomas Cassidy, was involved in a year-long romantic relationship with Natalie DeGennaro.
According to DeGennaro, their relationship was volatile and Cassidy had become verbally and physically abusive
with her on several occasions. When she attempted to break off the relationship in November 1995, Cassidy threw
DeGennaro into a door. Subsequent attempts to end the relationship also failed. DeGennaro finally ended the
relationship after another physical assault. Specifically, on February 15, 1996, Cassidy and a friend visited
DeGennaro at her place of employment. When DeGennaro asked Cassidy to leave, he refused and responded by
placing his hand over her mouth and nose, and pushing her against a wall. When she tried to loosen his grip on her,
Cassidy grabbed DeGennaro by the neck and shoved her against the wall again. As a result, DeGennaro suffered
physical and emotional injuries requiring medical treatment.

One month later, at the urging of her co-workers, DeGennaro reported the February 15" incident to the police. In
addition to describing the events of that day, DeGennaro told Officer Casey of the Newton Police Department that
Cassidy had attempted to telephone her on several subsequent occasions and had repeatedly told her since the
February incident that if couldn’t have her, then no one could. Based on DeGennaro’s report to him, as well as his
belief that she appeared genuinely fearful for her life, Officer Casey informed DeGennaro that she could seek a
domestic violence restraining order. While taking DeGennaro’s statement, Officer Casey also learned that Cassidy
had several shotguns and pistols in his bedroom at his parents’ Stillwater home where he resided. A written
statement incorporating that information was completed and signed by DeGennaro to support the complaint against
Cassidy.

Officer Casey telephoned the municipal court judge to seek a temporary restraining order (TRO) on an ex parte
basis. Although the judge spoke with both Casey and DeGennaro, he did not swear-in or administer an oath to either
individual. The judge also did not tape or otherwise record the substance of his conversation with Casey and
DeGennaro. Nevertheless, he determined that probable cause existed for the issuance of an ex parte TRO. He
instructed Officer Casey to complete the pre-prepared form order for a TRO and authorized the police to search for
and seize weapons. The judge authorized execution of the TRO that night (March 14, 1996) and simultaneously
issued a domestic violence complaint against Cassidy.

Officer Casey and a Stillwater police officer went to Cassidy’s home that evening to execute the TRO. After
being awakened, Cassidy led the officers to a safe in which he stored the firearms. The officers retrieved thirty-five
firearms from the safe, some of which were illegally possessed. The following day, Cassidy voluntarily turned over
several large magazines not seized the evening before.

Based on the February 15, 1996, choking incident, Cassidy was subsequently charged with simple assault. He
was convicted on February 4, 1997. Approximately one month later, the domestic violence complaint against him
was amended to include that incident and, based on Cassidy’s assault conviction, a final restraining order (FRO) was
entered. When Cassidy’s conviction was later reversed on appeal, the FRO was dissolved.
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While the domestic violence charges were proceeding, Cassidy was indicted on five counts of third-degree
unlawful possession of an assault firearm and six counts of fourth-degree unlawful possession of large capacity
magazines. He moved to suppress the firearm evidence obtained as a result of the March 14, 1996, execution of the
TRO. The motion court concluded that the TRO was invalid because it was based on unsworn telephonic testimony,
but nevertheless found the search to be valid because of the presence of exigent circumstances. Therefore, the court
denied the suppression motion. Following a two-day trial, Cassidy was convicted on most of the charges and was
subsequently sentenced to concurrent terms of probation.

The Appellate Division affirmed the convictions in an unpublished opinion. Although the panel recognized the
defective nature of the process related to the issuance of the TRO and accompanying search warrant, it reasoned that
the purpose of the search was not to discover evidence of criminal wrongdoing, but rather was undertaken in
furtherance of the Domestic Violence Act’s intent to provide maximum protection to domestic violence victims. In
that setting, the panel concluded that the Act required only a standard of reasonableness for the search and that that
standard was met in this case. In any event, the Appellate Division determined that the search was justified under
the emergency-aid exception to the warrant requirement.

The Supreme Court granted Cassidy’s petition for certification.

HELD: Weapons seized as a result of a search conducted pursuant to a defective ex parte domestic violence
temporary restraining order may not be used in defendant’s subsequent criminal prosecution for possession of illegal
firearms where the search did not fall within any of the recognized exceptions to the warrant requirement.

1. To further the purpose of authorizing maximum protection to victims of domestic violence, the Prevention of
Domestic Violence Act permits the issuance of an emergency TRO on an ex parte basis, based on the sworn
testimony or complaint of an applicant who is not physically present, pursuant to court rules. The Act expressly
incorporates compliance with the court rules governing applications made by telephonic or other electronic means of
communication. The procedural requirements for a telephonic search warrant are fundamental to the substantive
validity of the warrant and a telephonic authorization will be deemed the functional equivalent of a written warrant
only when all of the procedural safeguards to assure the underlying reliability of the judge’s decision to authorize the
search have been met. (pp. 8-10)

2. Although the warrant to search Cassidy’s home arose in the context of a domestic violence restraining order, for
all intents and purposes, it is a telephonic warrant and for purposes of a criminal prosecution, must be judged by
those standards. Because the evidence in this case was seized pursuant to a defectively authorized warrant, it must
be regarded as the equivalent of a warrantless search and can produce admissible evidence only if one of the
exceptions to the warrant requirement applies. (pp. 10-11)

3. The predominant exception to the warrant requirement that courts have recognized is for “exigent circumstances,”
which coupled with the existence of probable cause, will excuse a police officer’s failure to have secured a written
warrant prior to search for criminal wrongdoing. (pp. 11-13)

4. Warrantless searches also have been permitted under the emergency aid exception to the warrant requirement,
assuming the existence of an emergency as viewed objectively; a search not motivated by a desire to find evidence;
and a nexus between the search and the emergency. (pp. 13-14)

5. The facts in this case do not establish exigency such that a warrant was not needed. There was no assertion to
support a reasonable belief that evidence was about to be destroyed and although Cassidy was believed to possess
firearms, there was no allegation that he had attempted or threatened to use them, and no allegation to support an

immediate threat. (pp. 14-15)

6. There was no live emergency in this case to support the application of the emergency aid exception to the warrant
requirement. Although there was a reasonable basis to believe that relief in the form of restraints was necessary to
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provide DeGennaro with the assurance of protection, the situation was not volatile at that moment and there was no
objectively apparent need to take immediate action at the Cassidy home. The proceeding before the issuing court
below did not comply with the requirements for the proper issuance of a TRO under the Act and the emergency aid
exception to the warrant requirement may not be used now to remedy the technical and substantive deficiencies of
the warrant that authorized the search of Cassidy’s home. (pp. 15-18)

7. Cassidy’s alleged consent to the turning over of his magazines suffers from the taint of the illegal search and
seizure, notwithstanding that he consulted with an attorney prior to consenting. (pp. 18-19)

Judgment of the Appellate Division is REVERSED and the defendant’s convictions are VACATED.

CHIEF JUSTICE PORITZ and JUSTICES LONG, VERNIERO, ZAZZALI, ALBIN, and WALLACE join in
JUSTICE LaVECCHIA’s opinion.



SUPREME COURT OF NEW JERSEY
A-43 Septenber Term 2002

STATE OF NEW JERSEY,
Pl aintiff-Respondent,
V.

THOVAS A. CASSI DY,

Def endant - Appel | ant .

Argued Novenber 3, 2003 - Decided March 30, 2004

On certification to the Superior Court,
Appel | ate Divi si on.

Edward J. Zohn argued the cause for
appel | ant .

Kristen M Harberg, Deputy Attorney Ceneral
argued the cause for respondent (Peter C
Harvey, Attorney General of New Jersey,
attorney).

JUSTI CE LaVECCHI A delivered the opinion of the Court.
This crimnal appeal has as its backdrop the Prevention of
Donestic Violence Act, N.J.S. A 2C 25-17 to -33 (the Act), which

aut hori zes the issuance of ex parte restraining orders with an

acconpanyi ng warrant to search for weapons. Defendant Thonmas



Cassi dy appeals the failure to suppress evidence seized fromhis
home pursuant to a defective ex parte donmestic violence
tenporary restraining order (TRO. The State concedes the
invalidity of the ex parte TRO that issued, and thus, the
guestion is whether weapons seized as a result of the search nay
be used in defendant’s subsequent crim nal prosecution for
possession of illegal firearns.

| .

Briefly, the facts are as follows. Defendant was invol ved
inaromantic relationship with Natalie DeGennaro from
approxi mately February 1995 to February 1996. The two net while
bot h worked at Newton Menorial Hospital -- he as a security
guard and she as an x-ray technician. Their rel ationship was
vol atile. According to DeGennaro, on mnultiple occasions
def endant was verbal ly and physically abusive. Wen, in
Novenber 1995, she tried to break off the relationship,
defendant threw her into a door at the hospital. Two further
attenpts to end the relationship were frustrated by defendant’s
i nsi stence that DeCGennaro “couldn’t |eave him”

DeGennaro finally ended the relationship after yet another
physi cal assault. On February 15, 1996, defendant and a friend
came to the hospital to see her while she was on duty. To
DeCGennaro, both appeared intoxicated. Defendant refused to

| eave when DeGennaro asked that he do so. Instead, he responded



by placing his hand over her nouth and nose, and pushi ng her
against a wall. \When she tried to | oosen his grip on her,
def endant grabbed her by the neck and shoved her against the
wal | again. As a result, DeGennaro suffered physical and
enpotional injuries requiring nedical treatnent.

One nonth |later, at the urging of her co-workers, DeCennaro
reported the February 15th incident to the police. On March 13,
1996, at about 11:00 p.m, she called the Newton Police
departnent from her place of work. O ficer Neil Casey was
di spatched to the hospital to speak to her. DeGennaro descri bed
to hi mhow def endant had choked her and how she had fought to
break free of his hold. She also told Casey that since February
15t h, defendant fromtinme to tine had called the hospital’s
security officers to inquire whether she was on duty. During
t hat same period defendant repeatedly asked her to resune their
romantic relationship and told her that “if he can’'t have her,
nobody’s going to have her.” The last of such tel ephone calls
had occurred several nights before the evening of DeCGennaro’s
March 13th report to the police. Al so, defendant’s | ast
t el ephone call to co-enployees to determ ne whet her she was
wor ki ng had occurred two days before, although on that occasion
he neither went to the hospital nor attenpted to speak to her.

According to Oficer Casey, DeGennaro was agitated and

nervous during her conversation with him As DeCennaro



descri bed defendant’s actions, she becane nore and nore upset.
He al so noted that she appeared genuinely fearful for her life
because of defendant’s statenent that “if he can’t have her,
nobody’s going to have her.” Casey informed DeGennaro that she
coul d seek a donestic violence restraining order. Accordingly,
DeGennaro agreed to return with Casey to police headquarters to
make such an application. There, in taking a statenent from
DeGennaro, Casey |earned that defendant had several shotguns and
pistols in his bedroomat his parents’ Stillwater home where he
resided. According to DeGennaro, sone weapons were stored in a
safe, and others were kept under defendant’s mattress. A
witten statenent incorporating that information was conpl eted
and signed by DeGennaro to support the conplaint agai nst
def endant .

O ficer Casey tel ephoned the nmunicipal court judge to seek
a TRO on an ex parte basis. During that tel ephone application,
t he judge spoke to both Casey and DeGennaro. However, the judge
did not swear-in either individual nor did he adm nister an oath
to either. The judge also did not tape or otherw se record the
substance of his conversation with Casey and DeGennar o.
Nonet hel ess, the record reveals that the judge determ ned that
probabl e cause existed for issuance of an ex parte TRO He
instructed Casey to fill out the pre-prepared formorder for a

TRO and aut horized the police to search for and seize weapons.



W note that the warrant portion of the TRO, conpleted by Casey
at the judge’ s instruction, contains a check-off at the |ine
that directs defendant to turn over all weapons and permts to
carry firearns. At that line, Oficer Casey added | anguage
speci fying the weapons as shotguns, pistols, and rifles. The
record is uncl ear whether the judge specifically instructed
Casey to add that |anguage. Finally, the judge authorized
execution of the TRO that night between 12:00 p.m and 1:00 a. m
on March 14, 1996. Si nul t aneously, the judge issued a donestic
vi ol ence conpl ai nt agai nst def endant.

O ficer Casey enlisted the assistance of the Stillwater
Townshi p police to serve the TRO on defendant and to seize his
weapons. The officer and Patrol man Schetting arrived at
defendant’ s residence at approximtely 12:50 a.m Defendant’s
father answered the door. They explained that a TRO had been
i ssued agai nst defendant, restraining himfromany contact with
DeGennaro, and further that they were required to seize
def endant’ s weapons. After being awakened, defendant spoke with
the officers and allowed themto follow himto a backroom where
he kept a safe. Thirty-five firearns were retrieved fromthe

safe.! The officers also observed several |arge nmagazines in the

! The State Police Firearns Investigation Unit inspected the
weapons and determined that five of the weapons were possessed
illegally: (1) a Colt AR-15; (2) an Uzi nine millimeter; (3) an
AK-47; (4) a Mbdel M 1A; and (5) a sem -automatic firing gun



safe, but did not seize them They explained that they believed
that the requirements of the TRO woul d be satisfied by renova
of the weapons. The officers also searched under defendant’s
bed and inside a footlocker, but neither |ocation yielded any
weapons. The next day, at O ficer Schetting s request,
def endant agreed to turn over the nagazi nes not taken the
previ ous night.
Def endant was charged subsequently with the crim nal
of fense of sinple assault based on the February 15, 1996,
choking incident. He was convicted on February 4, 1997.
Approxi mately one nmonth | ater, the donestic violence conplaint
agai nst himwas anmended to include that incident and, based on
defendant’ s assault conviction, a final restraining order (FRO
was entered. \Wen defendant’s conviction was |ater reversed on
appeal , the FRO was di ssol ved by order dated June 13, 2000.
Wi |l e the donestic violence proceedi ngs were unfol di ng,
def endant was indicted on five counts of third-degree unl awf ul
possessi on of an assault firearm contrary to N.J.S A 2C: 39-5f,
and six counts of fourth-degree unlawful possession of a |arge
capacity magazine, contrary to N.J.S. A 2C 39-3j. Defendant
nmoved to suppress the firearm evi dence obtained as a result of
the March 14, 1996, execution of the TRO. The notion court
concl uded that the TRO was invalid because it was based on

unsworn tel ephonic testinony. Nonetheless, the court found the



search to be valid because of the presence of exigent

ci rcunst ances and, therefore, denied suppression. The court
further commented that permtting a search and sei zure on
serving a donestic violence restraining order was consi stent
with the public policy intentions of the Act, and, noreover,

t hat defendant had consented to the seizure of the magazi nes.
Following a two-day trial, a jury convicted defendant of four
counts of third-degree unlawful possession of a firearm and six
counts of fourth-degree possession of a |arge capacity nagazi ne.
He was sentenced to concurrent three-year terns of probation on
all of the firearm convictions, and concurrent two-year terns of
probati on on each of the nmagazi ne convictions.

The Appellate Division affirmed the convictions in an
unpubl i shed deci sion. Although the court recognized the
defective nature of the process related to the issuance of the
TRO and acconpanyi ng search warrant, it reasoned that the
pur pose of the search was not to di scover evidence of crimna
wr ongdoi ng. Rather, the search was undertaken in furtherance of
the Act’s intent to provide maxi num protection to donestic
violence victins. 1In that setting, the court concluded that the
Act requires only a standard of reasonabl eness for the search.
That standard is net when the ex parte donestic violence TRO and
aut hori zed search further the protective purposes underlying the

Act. The court determned that that standard was net in this



case and that, in any event, the search was justified under the
energency-aid exception to the warrant requirenent.

W granted defendant’s petition for certification, 175 N.J.
80 (2002), and now reverse.

.

In enacting the Prevention of Donmestic Violence Act, the
Legi slature found and decl ared that donestic violence is nore
than an individual problem it is an offense against society.
N.J.S. A 2C 25-18. The legislative findings recogni ze that
donmestic violence affects thousands of persons of all ages, sex,
soci al and econom c backgrounds, and ethnic origins. 1lbid. To
assure the safety of victinms of donestic violence and that of
the public, the Legislature declared its intention to authorize

t he maxi mum protection permssible under law. 1bid. Moreover,

the Legislature stated its intent that relief be avail able
pronptly. 1bid.

Toward that end, the Act permts a donestic violence victim
to apply for an energency TRO on an ex parte basis. NJ.S A
2C. 25-28f (“A nunicipal court judge or a judge of the Famly
Part of the Chancery Division . . . may enter an ex parte order
when necessary to protect the Iife, health or well-being of a
victimon whose behalf the relief is sought”). The Act
aut hori zes such tenporary relief to “include forbidding the

defendant fromreturning to the scene of the donestic violence,



forbi ddi ng the defendant to possess any firearm or other weapon

, ordering the search for and seizure of any such weapon
at any location where the judge has reasonabl e cause to believe
t he weapon is | ocated and any other appropriate relief.”
N.J.S.A 2C 25-28j.

A TRO may be issued notw thstanding that the applicant is
not physically present before the court, based “upon sworn
testimony or conplaint of an applicant who is not physically
present, pursuant to court rules.” NJ.S A 2C 25-28h. In such
ci rcunst ances, the judge nust be “satisfied that exigent
circunstances exist sufficient to excuse the failure of the
applicant to appear personally and that sufficient grounds for

granting the application have been shown.” 1bid. Thus, the Act

expressly incorporates conpliance with the court rules governing
applications made by tel ephonic or other el ectronic neans of
communi cation. See Rule 5:7A(Db).

As we explained in State v. Valencia, 93 N.J. 126, 139

(1983), the procedural requirenments for a tel ephonic search
warrant are fundanental to the substantive validity of the
warrant. Only when “all of the procedural safeguards that we
have outlined to assure the underlying reliability of the
judge’ s decision to authorize the search have been net,” wll

t el ephoni ¢ authori zati on be deenmed “the functional equival ent of

awitten warrant.” Ibid. Stated differently, we do not accord



appel l ate deference to a judge s deterninations upon the

i ssuance of a tel ephonic warrant when those determ nations | ack
t he assurances of trustworthiness that we insist upon in the
deci sional process. |1d. at 138. The “warrant” sinply is

i nvalid.

Here, although the warrant to search defendant’s hone arose
in the context of a donestic violence restraining order, for al
intents and purposes it is a telephonic warrant and for purposes
of a crimnal prosecution nust be judged by those standards. As
noted, the State has conceded that the Rule 5:7A requirenments
for ex parte issuance of a TRO and warrant to search defendant’s
home were not satisfied.? Accordingly, because we are confronted
with the use in a crimnal prosecution of evidence seized
pursuant to a defectively authorized search warrant, we regard

that search as the equivalent of a warrantless search.® It can

2 The nunicipal judge in this case did not take “contenporaneous
record of the sworn oral testinony,” nor did he take any “long
hand notes summari zi ng what [was] said.” Additionally, as

al ready noted, there is no evidence that DeGennaro was ever
sworn in or took an oath when she conmuni cated her “testinony.”

*It goes without saying that although failure to neet the
techni cal and substantive requirenments for a restraining order
results in an invalid order, the order nonethel ess has | ega
effect until vacated. See Walker v. Cty of Birm ngham 388
US 307, 87 S. . 1824, 18 L. Ed. 2d 1210 (1967); State v.
Roberts, 212 N. J. Super. 476 (App. Div. 1986) (holding that

def endant nust obey court order even if order is |ater vacated
for lack of jurisdiction); State v. Masculin, 355 N J. Super.
250, 258 (Ch. Div. 2002) (holding that defendant nay not ignore
procedurally defective tenporary restraining order). Thus, even

10



produce adm ssible evidence only if one of the exceptions to the
warrant requirenment applies.

[l

A

The Fourth Amendnent to the United States Constitution and

Article |, paragraph 7 of the New Jersey Constitution require
that police officers obtain a warrant “before searching a
person’s property, unless the search ‘falls within one of the
recogni zed exceptions to the warrant requirenent.’” State v.

DelLuca, 168 N.J. 626, 631 (2001) (quoting State v. Cooke, 163

N. J. 657, 664 (2000)). A warrantless search of a person’s hone
“must be subjected to particularly careful scrutiny,” State v.
Bolte, 115 N.J. 579 (1989), because “physical entry of the hone
is the chief evil against which the wording of the Fourth

Amendrent is direct[ed].” State v. Hutchins, 116 N. J. 457, 463

(1989) (quoting United States v. United States Dist. Court, 407

U.S. 297, 313, 92 S. &. 2125, 2134, 32 L. Ed. 2d 752, 764

(1972)).

if an ex parte donmestic violence TROis issued pursuant to a

fl awed process, the person intended to be protected nust receive
the benefits of the order. A defendant nmust conply with the
TRO s restraints and any search and sei zure order contai ned
therein, if only to challenge the validity of its respective
parts in an appropriate forumlater. |In respect of the
restraints, a defendant may obtain relief fromthe TRO under an
expedi ted process set forth in the Act. See N J.S A 2C 25-28i
(aut hori zing i mredi at e appeal for de novo hearing on chall enge
to TRO) .

11



The predom nant exception that courts have recognized is

for “exigent circunstances.” Hutchins, supra 116 N.J. at 463

(citing Vale v. Louisiana, 399 U. S 30, 90 S. &. 1969, 26 L.

Ed. 2d 409 (1970)). Under that exception to the warrant

requi renent, exigent circunstances, coupled with the existence
of probable cause, wll excuse a police officer’s failure to
have secured a witten warrant prior to a search for crimna

wrongdoi ng. See State v. Bruzzesse, 94 N. J. 210, 217-18 (1983);

Val enci a, supra, 93 N.J. at 136. The doctrine |acks neatly

defined contours. See, e.g., State v. Nishina, 175 N J. 502,

516-17 (2003); Cooke, supra, 163 N.J. at 676. However,

ci rcunst ances have been found to be exigent when they “preclude
expenditure of the time necessary to obtain a warrant because of
a probability that the suspect or the object of the search wll

di sappear, or both.” State v. Smth, 129 N.J. Super. 430, 435

(App. Div.), certif. denied, 66 N. J. 327 (1974). C(Qbviously, in

assessing for such exigency, courts nust conduct a fact-
sensitive and objective anal ysis, which has been described as

i ncl udi ng

[t] he degree of urgency and the anount of
time necessary to obtain a warrant; the
reasonabl e belief that the evidence was
about to be |ost, destroyed, or renoved from
the scene; the severity or seriousness of
the offense involved; the possibility that a
suspect is armed or dangerous; and the

12



strength or weakness of the underlying
probabl e cause determ nati on.

[ DeLuca, supra, 168 N. J. at 632-33.]

Courts also have permtted a warrantl ess search of a
person’s hone by the police under an energency aid exception to

the warrant requirement.* See State v. Garland, 270 N. J. Super.

31, 44 (App. Div. 1994). That exception contains three
requirenents:

(1) the existence of an energency as viewed
objectively (2) a search not notivated by a
desire to find evidence and (3) a nexus

bet ween the search and the energency.

[State v. Scott, 231 N.J. Super. 258, 275
(App. Div. 1989) (Ashbey, J.A. D., concurring
and dissenting)(citations omtted), rev'd on
di ssent, 118 N.J. 406 (1990).]

In Scott, Judge Ashbey determ ned that the energency aid
exception applied in a situation where the victimcalled the
police to renove the defendant pursuant to a restraining order.

231 N.J. Super. at 275. Judge Ashbey found that the victinms

statenents that she feared for the inmediate safety of herself

* The requirement of a warrant has been excused al so under a
“conmuni ty caretaker doctrine,” State v. Garbin, 325 N.J. Super

521, 525 (App. Div. 1999), in which police are engaged in
““functions, [which are] totally divorced fromthe detection

i nvestigation, or acquisition of evidence relating to the
violation of a statute.”” State v. Navarro, 310 N.J. Super.
104, 108 (App. Div. 1998) (quoting Cady v. Donbrowski, 413 U. S
433, 441, 93 S. O. 2523, 2528, 37 L. Ed. 2d 706, 715 (1973)).
The parties do not assert its applicability in this matter.

13



and her one-year-old child, coupled with the respondi ng
of ficer's personal know edge of defendant’s nental instability,
were sufficient to trigger the energency aid exception. 1d. at
269-70.

Accordingly, an energency situation has been deened to
exi st “[w] hen policenen, firemen, or other public officers are
confronted with evidence which would | ead a prudent and
reasonable official to see a need to act on that information,

even if ultimtely found erroneous.” State v. Castro, 238 N.J.

Super. 482, 488 (App. Div. 1990) (citing Wayne v. United States,

318 F.2d 205, 212 (D.C. Cir. 1963), cert. denied, 375 U.S. 860,

84 S. . 125, 11 L. Ed. 2d 86 (1963)). GCenerally, courts have
recogni zed that the right of police officers “to enter and
investigate in an enmergency w thout the acconpanying intent to
either search or arrest is inherent in the very nature of their
duties as police officers, and derives fromthe comon | aw.”

State v. Scott, supra, 231 N.J. Super. at 274 (citations

omtted).
B
The Appellate D vision determ ned that the enmergency aid
exception applied in these circunstances and not the
exception for exigency approved by the trial court. W

concl ude that neither exception applies.

14



W deal with exigency first. Here, there was no
assertion to support a reasonable belief that evidence was
about to be |lost or destroyed. Although defendant was
believed to possess firearns, there was no allegation that he
had attenpted or threatened to use them and certainly no
all egation to support an imedi ate threat. The incident of
donmestic violence, in and of itself a serious offense, had
occurred a nonth before the search. Although the tine
el apsed m ght not necessarily reduce the risk to the safety
of a domestic violence victim as the Appellate Division
noted, it does undercut the claimof exigency nade by
DeGennaro from her work place when she had not heard from
def endant in days. Defendant had not appeared at the
hospital that night nor had he contacted anyone to inquire
whet her DeGennaro was working. According to her statenent,
the last tine defendant had done either had been days before.
Sinmply put, the facts do not establish exigency such that a

warrant was not needed. See Deluca, supra, 168 N. J. at 632-

33.°
As for the enmergency aid exception, it is undisputed
that the police entry into the Cassidy hone was not notivated

by a desire to find evidence of a crinme. The officers were

®* Havi ng concluded that the State has not nmet the first prong of
the test for the exigency exception to the warrant requirenent,
we need not address the probabl e-cause prong.

15



there to serve the TRO and to search for and renove
presumably | awful weapons fromthe hone. Thus, this matter
turns on whether there was an energency that night, and if
so, whether the police entry into the Cassidy honme was
related directly to the energency. In respect of the first
prong, the test is whether the evidence would have |led a
“prudent and reasonable officer” to perceive an inmediate
need to take action in order to prevent death or to protect
agai nst serious injury to persons or property. 3 Wayne

LaFave, Search & Seizure 8§ 6.6(a) at 391 (1996). Stated

differently, the question is would the officers “have been
derelict in their duty had they acted otherwise.” 1d. at
392.

Unl i ke other cases in which the energency exception has
been applied, the Cassidy honme was not the scene of domestic
vi ol ence that night; there was no active altercation with
def endant underway when the police arrived at that |ocation.
DeCGennaro had not seen defendant in weeks, nor had he nade
contact with her for days. The last incident of physica
vi ol ence had occurred a nonth previous to her report of the
matter to the police. Although there was a reasonabl e basis
to believe that relief in the formof restraints was

necessary to provide DeGennaro with the assurance of

protection, the situation was not volatile at that nonent as
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in Scott, supra, nor was the need to take i medi ate action at

t he Cassidy home objectively apparent.

We concl ude that application of the enmergency aid
exception here would require an expansion of that doctrine.
Were we to do so, that exception would elimnate the need to
conply with the Act and its nechanisns for the protection of
bot h donestic violence victins and those agai nst whom
conplaints are alleged. To the extent that the Act provides
greater protections, conpliance with its procedural and
substantive requirenents is even nore inportant.

The Act recognizes that, in certain circunstances, renoval
of weapons will be necessary to protect a victim Wen an
of ficer has “probable cause” to believe an act of donestic
vi ol ence has been commtted, the officer may “question persons

present to determ ne whether there are weapons on the prem ses”

and seize any weapon that the officer reasonably believes would
expose the victimto harm N J.S A 2C 25-21d (enphasi s added).
That | anguage appears to contenpl ate that the questioning and
removal of weapons will occur in the context of a response to
the scene of an ongoing, or recent, act of donestic violence.
Hence it would be nore akin to the “live” emergency with which

the police were confronted in Scott, supra. In this case there

was no |ive energency.
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W do not nean to suggest, however, that a |ive energency
is the only context in which a seizure of weapons may be ordered
pursuant to the Act. The need for conpliance with the Act’s
mechani sns for proper issuance of an ex parte TRO becones even
nore essential when the circunstances of the TRO application
| ack an obvi ous tenporal connection to the violence. The record
of the ex parte proceeding nust disclose a proper basis for a
finding of exigency for the tel ephonic application, probable
cause to believe that the of fense of donestic violence has
occurred, and a reason to permt a search for weapons in a
| ocation renoved fromthe place where the donestic viol ence
al l egedly occurred. Again, the proceeding before the issuing
court below did not conply with those requirenents and the
energency aid exception may not be used now to renedy the
techni cal and substantive deficiencies of the warrant that
aut hori zed the search of defendant’s honme during the early
norni ng hours of March 14, 1996. W adhere to the principle
that regards “searches and seizures inside a home without a

warrant a[s] presunptively unreasonable.” Hutchins, supra, 116

N.J. at 463 (quoting Payton v. New York, 445 U.S. 573, 586, 100

S. . 1371, 1380, 63 L. Ed. 639, 651 (1980)).
Finally, we view the alleged consent given by defendant to
the turning over of his magazines to suffer fromthe taint of

the illegal search and seizure, notw thstanding that he
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consulted with an attorney prior to consenting. See Wng Sun v.

United States, 371 U. S. 471, 485, 83 S. Ct. 407, 416, 9 L. Ed.

2d 441, 453-54 (1963); State v. Rodriguez, 172 N J. 117, 132

(2002). In any case, that approach encourages full and pronpt
cooperation with the letter and spirit of domestic violence
TROs, notw thstandi ng that a defendant nust have an appropriate
opportunity to challenge the use of such evidence in a |later
crimnal prosecution unrelated to the donestic abuse charges.
I V.

The judgnent of the Appellate Division is reversed and

def endant’s convictions are vacat ed.

CH EF JUSTI CE PORI TZ and JUSTI CES LONG VERN ERO, ZAZZALI ,
ABLI N, and WALLACE join in JUSTICE LaVECCH A s opi ni on.
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