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Def endant Rudy Bellany and co-defendant WIlIliam G een were
i ndi cted on charges of possessing nore than five ounces of cocaine
with intent to distribute, N.J.S.A 2C 35-5a(1) and 5b(1) (count
one), as well as sinple possession of cocaine, N.J.S. A 2C 35-

10a(1l) (count two). The day before their joint trial was to begin



Green entered a guilty plea, without benefit of a plea agreenent,
and subsequently testified against defendant in the two-day trial
that i medi ately foll owed. The jury found defendant guilty on both
counts. For purposes of sentencing count two was nerged i nto count
one. Defendant was sentenced to thirteen years inprisonment with
a four and one-hal f-year parole disqualifier. Appropriate fines,
fees and penalties were i nposed, as well as a suspension of driving
privil eges.
On appeal defendant raises the follow ng issues:

PO NT 1 THE COURT ERRED I N FAI LI NG TO GRANT
DEFENDANT" S REQUEST FOR AN
ADJOURNMENT  TO | NVESTI GATE THE
EXI STENCE AND POSSI BLE TESTI MONY OF
AN ALLEGED UNI NDI CTED | NDI VI DUAL
WHOM THE DEFENDANT WAS CHARGED AS AN
ACCOWVPLI CE

PO NT 2 STATEMENTS MADE BY THE PROSECUTOR
DURI NG CLOSI NG ARGUMENTS RESULTED I N
SUBSTANTI AL PREJUDI CE TO DEFENDANT" S
FUNDAMENTAL RI GHT TO HAVE THE JURY
FAI RLY ASSESS THE CASE AGAI NST HI M

PO NT 3 DEFENDANT WAS DENIED A FAIR TRI AL
DUE TO | MPROPER JURY | NSTRUCTI ONS

A THE JUDGE COW TTED REVERSI BLE
ERROR BY | NSTRUCTI NG THE JURY THAT
THEY COULD FI ND THE DEFENDANT GUI LTY
AS AN ACCOWPLI CE TO EDDI E W LLI AMS

B. THE COURT FAILED TO ADEQUATELY
I NSTRUCT THE JUROCRS THAT THE
DEFENDANT MUST BE FOUND NOT GUILTY
| F THEY FI ND REASONABLE DOUBT AS TO
H S MENTAL STATE

C. THE COURT FAILED TO ADEQUATELY
RESPOND TO THE JURY  QUESTI ON
REGARDI NG THE DEFENDANT'S PRI OR
RECORD AND I N DO NG SO DEPRI VED THE
JURY W TH ADEQUATE | NSTRUCTI ONS, AND
PREVENTED THE DEFENDANT FROM



RECEI VI NG A FAIR TRI AL
PO NT 4 SENTENCE | MPOSED WAS MANI FESTLY
EXCESSI VE

W find nerit in defendant's contention that in |ight of
Geen's version of the facts revealed for the first tine
i medi ately prior to trial, the trial judge should have granted a
short adjournnment as defendant requested.

For purposes of this issue the relevant evidence is as
fol |l ows. On June 1, 1996, at about 6:00 p.m, defendant was
driving his car on Route 80 with G een as a passenger when they
were stopped by the State Police because the vehicle shifted | anes
wi t hout signaling and at one point drifted onto the shoul der of the
road. Once stopped, defendant exited the driver's seat and engaged
inacolloguy with the trooper. Geen was apparently asleep in the
front passenger seat. Because defendant was extrenely nervous the
trooper called for assistance. Upon arrival of the second trooper,
Green woke up and was questioned about where he and defendant had
been. Def endant was asked a simlar question and the answer he
gave differed sonewhat fromthat given by G een although both nen
acknow edged they were returning fromNew York City. Defendant was
asked for perm ssion to search the car and he gave it by signing
the appropriate form Geen was asked to step out of the car and
after he did so the troopers found a brown bag wapped w th duct
tape on the front passenger side of the vehicle. At the tine the
bag was discovered its |location was such that it would have been

observabl e by the driver. I nside the bag was a substance |ater



determined to be slightly wunder eight ounces of cocaine.
Defendant's position at all relevant tinmes, including when he
testified at trial, was that he had been unaware of the package and
the drugs it contained.

Wien Green entered his guilty plea just before the start of
defendant's trial, his factual basis, for the first tinme, mentioned
an Eddie WIllians as the prime nover behind the drug transaction.
G een claimed WIlians solicited and hired defendant and hinself to
travel to New York and pick up drugs for WIllianms. According to
G een, he and defendant followed WIlians into New York to a
specific location in Manhattan where defendant and WIIlianms went
into a store. Geen went to sleep but neverthel ess saw def endant
and WIllians conme out of the store with a package. Defendant got
back into the car and put the package between his |l egs. The next
time Geen saw that package it was under his seat and a trooper was
asking himquestions. Geen said he and defendant both knew t hey
were going to pick up drugs that would | ater be distributed.

Prior to Green's statenents in support of his guilty plea, the
State was unaware of Eddie WIIlians or any invol venent he may have
had in the drug transaction. Defendant also clained not to know
any Eddie WIllians and not to have known of Geen's version of
events until wuttered as part of the plea. Def ense counsel
requested an adjournnent of the trial scheduled to start the next
day or alternatively that WIllianms not be nentioned in Geen's
testinmony. The requests were denied apparently on the basis that

def endant knew or should have known about the existence of Eddie



WIllians. The judge stated:

So therefore he [defendant] would know better

if anything than the State so I'mnot going to

grand [sic] a continuance on this because he

had plenty of tine to find this out, to talk

with the co-defendant [Green] and the co-

defendant said the three were together and

they followed him So because of that |I'mnot

going to delay this trial one day | onger.
Trial began the next day. Geen testified for the State, providing
the version of events he had given the day before, but adding
certain enbellishnments such as he and defendant going to WIIlians'
house before | eaving for New York in order to get part of the noney
WIllianms had prom sed them Geen's testinmony wove Wllianms into
every aspect of the drug transaction fromthe initial plan to the
pick up in New York City. When defendant took the stand he
testified, anobng other things, that he had no know edge of the
drugs, did not know an Eddie WIlianms and had not spoken to anyone
naned Eddie WIIians.

The prosecutor's closing argunents contained statenents
concerning guilt as an acconplice. At the prosecutor's request and
over objection of the defendant, the court charged that defendant
could be found guilty as an acconplice of Eddie WIllians. After
the jury began deliberations it requested a recharge on the | aw of
acconplice liability.

We are persuaded that the failure to grant defendant a short
adj ournment of trial under the circunstances here presented

constituted an abuse of discretion. That is to say, we believe

that conpelling defendant to go to trial with virtually no



opportunity to investigate the existence or actions of Eddie
WIlliams had the very real potential of denying defendant a fair
trial. Contrary to the State's position, we believe the "WIIians'
conponent™ was not only inportant to the State's case but it could
have been pivotal in the eyes of the jury. G een's version of
events, if credited, totally vitiated defendant's clains of
i gnorance and i nnocence. It is one thing to have two nen pi cked up
with a brown taped bag and have each deny know edge of its
exi stence or at least of its elicit contents. It is quite another
thing to lay out a plan engineered by a third party that is
conpleted wth defendant's full know edge and conmplicity.
Def endant' s chances of having his version of events believed by the
jury dimnished on a direct line with the ascendancy of Geen's
credibility. Defendant's inability to attack Geen's testinony
concerning WIlians, except by an wundifferentiated denial,
i nproperly prejudiced his right to defend hinsel f.

These circunstances do not fall squarely within the |etter of
our crimnal rules of discovery, but the goal of those rules is the
essence of the present problem "The rules of discovery as well as
the rul es of evidence are designed to acconplish fairness.” State

v. Kearney, 109 N.J. Super. 502, 505 (Law Div. 1970). A defendant

isentitled to knowthe State's case agai nst hi mw t hin reasonabl e
time to permt the preparation of a defense. R_ 3:13-3. |ndeed,
"[t] he principal purpose of our discovery rules is to assure the
parties every legitimte avenue of inquiry prior to trial to

enhance the search for the truth." State v. Burnett, 198 N.J




Super. 53, 58 (App. Div. 1984), certif. denied, 101 N.J. 269

(1985).

We do not doubt the State's bona fides in asserting that Eddie
WIllianms was unknown to it until revealed by Geen at his guilty
plea. From defendant's point of view, though, his problem was
exactly the sane, i.e., he was going to trial against material
facts extrenmely detrinmental to him wth no opportunity to
investigate. It cannot be assunmed that WIllians either existed or
if he did exist that he played the role G een described. A short
adj our nment m ght have produced WIIlianms, who m ght have testified
favorably to defendant, or if WIIlianms were not |ocated, defendant
may have been able to contend he existed only in Geen's
imagination. It is no answer at all to say defendant woul d have
been convicted anyway. He is entitled to a fair opportunity to
present his best defense and to engender a reasonabl e doubt as to

his guilt. Thus in State v. Wllianms (John), 214 N.J. Super. 12,

22 (App. Div. 1986), we held that the trial court should have
granted a short recess of trial to allow the State to explore
certain evidence favorabl e t o def endant rat her than havi ng excl uded
it fromtrial because defendant had not revealed it to the State

until the day of trial. Mre recently, in State v. Dimtrov, 325

N.J. Super. 506 (App. Div. 1999), certif. denied, N. J.

(2000), defendant produced a last mnute exculpatory wtness
previ ously unknown to the prosecution and we held that the proper
course woul d have been to grant a short adjournnment, there a week,

to allowthe prosecutor to neet defendant's proofs. The preclusion



of the proffered w tness was inproper.

In the present case there was a request to preclude testinony
concerning Wllians that was denied. From defendant's point of
view WIllians becanme as nuch of a witness against him as if
Wlliams were testifying in person. It can be argued that the
testinmony concerning WIllianms elicited through Geen was nore
damaging than if WIllians had testified in person because of
defendant’'s inability to cross-examne Wllianms. Geen's testinony
before the jury was | adened with references to WIIians.

Contrary to the State's contention, a proffer by defendant was
not essential when the request was pre-trial and the purpose of the
adj our nment was obvi ous. A defendant's right to discovery does not
necessarily turn on an appraisal of the beneficial value of the

mat eri al sought to be discovered. State v. Polito, 146 N.J. Super.

552, 556 (App. Div. 1997). Qur opinion in State v. Mtaram, 306

N.J. Super. 6, 13-15 (App. Div. 1997), certif. denied, 153 N.J. 50

(1998) (juvenile's third request for postponenent of a waiver
hearing so that he m ght secure additional expert testinony was
properly denied), is factually distinguishable. The present case

is nore analogous to the facts in State v. Mddleton, 299 N.J.

Super. 22 (App. Div. 1997), where a belated anmendnent of an
i ndi ctment changed the date of the offense and defendant was
claiming an alibi. In that circunstance the failure to grant a
conti nuance was a m staken exercise of discretion. "It is
fundanental that a defendant may not be deprived of a defense or

t he opportunity to prepare and present one by reason of the State's



| ate anendment of the indictnent." 1d. at 34.

As defendant correctly points out, he has a constitutiona
right to conpul sory process to subpoena wi tnesses. He also has a
concomtant right to have a reasonable period of tinme to effect
service of process and obtain conpliance therewth. State v.

Rodri quez, 254 N.J. Super. 339, 345 (App. Div. 1992) (citing State

v. King, 164 N.J. Super. 330, 337 (App. Div. 1978), certif. deni ed,

81 N.J. 54 (1979) and State v. Smith, 66 N.J. Super. 465, 468 (App.

Div. 1961), aff'd, 36 NJ. 307 (1962)). These rights becone
meani ngl ess if defendant has no tine prior totrial withinwhichto
investigate the witness's existence and probable testinony. The
granting of an adjournment is within the discretion of the trial

judge, Smith, supra, 66 N. J. Super. at 468, but when bal ancing a

short delay in the start of trial against defendant's legitimte
ability to present a viable defense, particularly on facts such as
these, we believe the integrity of the crimnal process nust

prevail over the adm nistrative disruption. Mddleton, supra, 299

N.J. Super. at 33.

In light of our decision on this issue we need not reach
defendant’'s remai ning contentions, none of which would result in
acquittal if successful.

Rever sed and r emanded.



