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The Opinion of the Court was delivered by
BISCHQFF, J A D

The sole 1ssue presented by this appeal 15 whether a
defenaant, convicted of cwerating a motor vehicle while under the
influence of intoxicating liquor, who 1s sentenced pursuant to
the recert amendrments of W o 5 A 39 4-50 (L 1977, ¢ 29, §1),
cffective _n Yay of 1977, can be sentenced as a sccond or subsequent
cffender zased on a prior convwction for mmpairred operat:ion

under % J 8 A 19 4-50(b)

b L iIrises doooncc the 1966 amencrent to ] S A
3% 4-50 (0 THAB, ¢ 1«l, 41 arstrrgar hed between operatirg “a rotor
vehicle while under the 1nfialnc o f rtogicating Ly o r te J € i,
39 1-.0{al] urd overating @ motor vehicle while the ability to do s
‘15 ampaired by the consumntiun of alechol™ [N J S A 39 4-50(L) )

The 1277 ameidment deleted all reference to the separate
offense of impaired operation and treats all violaticns of the
statute as "opcrating a motor vehicle while under the 1nfluence
of 1rtoxicating liquor * * » © [W IS A 3% 4-50, as amended,
1 1977, ¢ 29, §1 )

Defendant was arrested on March L8, 1977 and charged with

“driving while drunk" in violation of N J S A 39 4-50 He entered
a plea of guilty on May 26, 1977 and consented to be sentenced
under the statute in effect at that time L 1977, ¢ 2%, §7
Defendant had been convicted in 1973 of operating a nrotor
vehicle while his ability to do so was impaired contrary to
NJSA 3% 4-50(b) and he was accordingly sentenced in municipal
court as a second ocffender He appealed to the county court,

1
where he was agaln sentenced for a second violation of the statute

N IS5 A 39 4-50, as amended by L 1977, C 29, provides that
* * ¥Except as hereinafter provided, for a second viclation, he shall pe
subject to a fine of not less than $500 00 nor more than $1,000 00, or
imprisonte it for a term of no more than 90 days, or both, and shall for-
feit his raight to orerate a4 motor vehicle over the highways of this State

for a jeri1od of not less than 1 year nor more than 3 y€ars upon convaction
L Y

A person who bas been convicted of a previous violation of this section
need not b¢ charged as a second or subsequent offender in the complaint malde
against haim in order to render bim liable to the punishment imposed L tals
sectinn on a second or subtsecuert offender, but :if the second offence

ococurs 1o or more years after the {irst conviction the court shall treat

the cenviction as a first offense, and 1f a third or sutsegquent offense
occurs 10 or more years after the first conviction, the court shall treat
the conviction as a second offense



Lefendant again appeals conrending that a convictlon (23

cnerscing whiae lizs dability to do G0 waEs impalred under the

ctatute 4s re existed prior to bhe 1370

——

'

w8 not such a convictlron as makes the LeCONy oY UG ol it

77 anendment 1§7J 5 A 39

3-50 (B

affe-der” providion operative under the statute as 1 ngw @Xlsls

yues that his prioor vorvictian was not for

violation "of this serfiop” Lut of o Statife whicil has s1NCE beer

repualed and relies on the casc of State v Davis, 9% 4 1 Suger

LT o 1967)

Lo

Thiig ardlfrent 1§ without mer)t In State v Davig, Supaa,
otate v bavig g

defendant was convicted of drunken dr:ving and was Sentencla as

4 secord offender because he had previously been convicted wf diurk

driving .5 Pennsylwvdnla, though he natt no prier convictions 1N

Mew Jerse: on appeal to the county ¢ourt, the second cffender

convict.on was revorsed and defendant was sentenced as a first

offender

Tae court there held that an the absence of an express

stateme~t in the Statute Tt the contrar;, "a corviction under the

iaws of another State can have no effect by way of penals, bhoyond

the State in whach the -udgment ;g rendered "

by

The limios o

Here,

buth convactions 2f fefondan: Culbercson are for wralations of the

statutes of this State

Defsrndant alno argques that the case of State v Sturd,

114 5 -

guger il tApn Div ), cercif den €1 N J 157 {(1972), ra guthority
fur his contentiron that he 1s Lut a fivst wffender under the bres.rt
gt abatoe

i~ 4tarn, dafendant was convictsd of operating a notor vehloele
while “.g ab.lotvy was impacired due to rhe ennsumption of dlcohol an

vigplatiar © P D AU He was ueltirced wnder the 1506

™
L

Amendr tr sn 4 seconc Liténwer pocause of a L%6H coreactior
for ojuratirg while under the anflasnoe AL othe time of Lhe 1563

convaicrion, N 0 5 A 19 4-50 dird not oistlngulsh between "omergting
while undey t1ne anfluence” and opcrating while the ability to do so

wellate oavision affirmed the senyenlcing

was "imeaired

28

ot defi-ndant as a sevond affender and L3:

Both offenses 1nvolive ithe same wind of comdugt and

are iirected against essentially the same evil

That evil 15 ihe operation of a metor vehicle by
ane affecread in <uch a slegree that 1t may affect
the safecy of others as well as that of the opera-
tor hamself iiriving under the influence invelves
more sprigus SONEENUBLCLS than dTAVEDY while 1mpaired,
tut the offenses differ mainly 1h dedree {Indeed,
as our Suprene Court has recognized, the impairment
affense prescrrbﬁé under (b) 18 a lesser 1ncluded
offense of driving wander the influence State vy
Maguk, 5T @3 1. 12 (19701 ) T

* * & gipce the earlier oEfense of driving under the
snfiucnce includes the lesser cffense of driving
whine impairred and thus contains 4ll the élements

of the lesser offense, woe concluyde than the two
offenses must Lo considered the same fur purposes of
the invocation of the second or subséquent offense
penalty for iMpalrmert The salutéry purpose of
that suction would appesar to establish a detervent
and proeventative sahctlion Lo he employed against
those whase continued d.svegard of the safety or

the welfare of other members af the puvlic s
mapifested by a second canvictlaaon nf the same mature
>or ok the av Be-v3 )

re v Sturr,

Defendant areses ThIC on Hlura the Secord convicricn was for a

lesscr inoluded offense, while here +he first convioticn g for 4

tesser oftense not now ncluded n elther the nratute or an his

convrotion end tnat, thoerefore, the {irst convict o caunot he vsed for
second offender condideratians

e disagroee The 1977 amendment 0 the sitatute provides that



the same elements of proof formerly necessary to establish opera-
ticn while impaired, now establish a violataion of the statute and
const.tate operation while under the 1nfluence of alcohol

Defendant further argues that the 1977 ame-dment to the
statute :ncludes provisions for alcohol education and a rehabilitation
program, thus indicating a legislative intent that the statute 1s
remedial 1n nature and that the newly added provisions should be
liberally construed and the penal provisions stractly construed

State v Meainken, 10 N J 348, 352 (1952) While this 15 a correct

statement of the law, 1t has nc application to the second or
subsequent cffender provision As was 1ndicated in State v Sturnh,
supra, the purpose of the subsequent cffender provision 1s to establish
a deterrent and preventative sancticn Further, the wording of

the current subsection "b" provides that the rehabilitation program is
"in additicn te any other requirements provided by law * * *
(Emphasi1s supplied.) The intent of the current statute 1s not,

as argued by defendant, to reduce the 1mportance of punishment for
violators of our drinking-driving laws Rather, :t provides for the
treatment and rehab:ilitation of the offender in addition to the
punitive aspects which have always been a part of this law State

v _Philiips, et al, N J Super {Law Div 1977), Slip

Opinicr ».6-7

Vereover, prior convicticns for operating under the 1nfluence
or operati~g while the ability to do so 15 impaired arc beoth for
vioclatic~s of the same statute We see no reason for trealing a
convict.on of either one any differertly for second or subsequent
cffender ourposes

Defendant concedes that increased penalties for subsequent

offenses Jdo not present -y LX J0St farto |roklems We agqrec
Sec State v Hugent, 152 “_ 1 Super 557 (Municipal Ct 19773,

and State v Phillips, ¢t al, supra

We hold that a convict_on under the statute [N J % A 39
4-50]1 as 1t existed pricr to t.e 1977 armendment, whether 1t he
under section (a) or (b}, may be considered a pricr cffense for

second or subsequent offender purposes under the statute as Lt now

eX15ts

Affirmed



