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PRI OR HI STORY: [*1]

ON WRI T OF CERTI ORARI TO THE SUPREME COURT OF CALI FORNI A
People v. Gles, 40 Cal. 4th 833, 55 Cal. Rptr. 3d 133, 152 P.3d 433, 2007 Cal
LEXI S 1913 (2007)

DI SPCsSI Tl ON: Vacat ed and r emanded.

SYLLABUS

At petitioner Gles' nurder trial, the court allowed prosecutors to introduce
statenments that the murder victimhad nade to a police officer responding to a
donestic violence call. Gles was convicted. Wiile his appeal was pending, this
Court held that the Sixth Amendnment's Confrontation C ause gives defendants the
right to cross-exani ne witnesses who give testinony agai nst them except in
cases where an exception to the confrontation right was recognized at the
founding. Crawford v. Washington, 541 U S. 36, 53-54, 124 S. C. 1354, 158 L
Ed. 2d 177. The State Court of Appeal concluded that the Confrontati on C ause
permtted the trial court to admit into evidence the unconfronted testinony of
the murder victimunder a doctrine of forfeiture by wongdoing. It concl uded
that Gles had forfeited his right to confront the victins testinmony because it
found Gles had conmmitted the nurder for which he was on trial--an intentiona
crimnal act that made the victimunavailable to testify. The State Suprene
Court affirmed on the sanme ground.

Hel d: The California Suprene Court's theory of forfeiture by wongdoing is
not [*2] an exception to the Sixth Armendnent's confrontation requirenment
because it was not an exception established at the founding. Pp. 3-20; 22-24.

(a) Common-1law courts allowed the introduction of statenments by an absent
wi t ness who was "detained" or "kept away" by "neans or procurenment” of the
defendant. Cases and treatises indicate that this rule applied only when the
def endant engaged i n conduct designed to prevent the witness fromtestifying.
Pp. 4-7.
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(b) The manner in which this forfeiture rule was applied nakes plain that
unconfronted testi nony would not be admitted without a showi ng that the
def endant intended to prevent a witness fromtestifying. In cases where the
evi dence suggested that the defendant wongfully caused the absence of a
Wi t ness, but had not done so to prevent the witness fromtestifying,
unconfronted testinony was excluded unless it fell within the separate
conmon- | aw exception to the confrontation requirenent for statenents nade by
speakers who were both on the brink of death and aware that they were dying. Pp
7-11.

(c) Not only was California' s proposed exception to the confrontation right
plainly not an "exceptio[n] established at the tine of the founding," Crawford,
supra, at 54, 124 S. . 1354, 158 L. Ed. 2d 177; [*3] it is not established in
American jurisprudence since the founding. No case before 1985 applied
forfeiture to admt statenments outside the context of conduct designed to
prevent a witness fromtestifying. The view that the exception applies only when
t he defendant intends to make a witness unavail able is also supported by nodern
authorities, such as Federal Rule of Evidence 804(b)(6), which "codifies the
forfeiture doctrine,” Davis v. Washington, 547 U S. 813, 833, 126 S. C. 2266,
165 L. Ed. 2d 224. Pp. 11-14.

(d) The dissent's contention that no testinony would cone in at common | aw
under a forfeiture theory unless it was confronted is not supported by the
cases. In any event, if the dissent's theory were true, it would not support a
broader forfeiture exception but would elimnate the forfeiture exception
entirely. Previously confronted testinony by an unavail able witness is al ways
adm ssi bl e, wrongful procurenent or not. See Crawford, supra, at 68, 124 S. C
1354, 158 L. Ed. 2d 177. Pp. 15-20.

(e) Acts of donestic violence are often intended to di ssuade a victimfrom
resorting to outside help. A defendant's prior abuse, or threats of abuse,
i ntended to dissuade a victimfromresorting to outside help would be highly
relevant to determining the intent [*4] of a defendant's subsequent act causing
the witness's absence, as woul d evidence of ongoing crimnal proceedi ngs at
whi ch the victi mwould have been expected to testify. Here, the state courts did
not consider Gles' intent, which they found irrel evant under their
interpretation of the forfeiture doctrine. They are free to consider intent on
remand. Pp. 23-24.

40 Cal. 4th 833, 55 Cal. Rptr. 3d 133, 152 P. 3d 433, vacated and renanded.

JUDGES: SCALIA, J., delivered the opinion of the Court, except as to Part

I1-D-2. ROBERTS, C. J., and THOWAS and ALITO JJ., joined that opinion in full,
and SOUTER and G NSBURG JJ., joined as to all but Part Il1-D-2. THOMAS, J., and
ALITO J., filed concurring opinions. SOUTER, J., filed an opinion concurring in
part, in which G NSBURG J., joined. BREYER, J., filed a dissenting opinion, in
whi ch STEVENS and KENNEDY, JJ., | oined.

OPI Nl ON BY: SCALI A

OPI NI ON
JUSTI CE SCALI A delivered the opinion of the Court, except as to Part I1-D 2.

We consider whether a defendant forfeits his Sixth Amendment right to
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confront a witness agai nst himwhen a judge deternines that a wongful act by
t he def endant nade the w tness unavailable to testify at trial

On Septenber 29, 2002, petitioner Dwayne G les shot his ex-girlfriend, [*5]
Brenda Avie, outside the garage of his grandnother's house. No witness saw the
shooting, but Gles' niece heard what transpired frominside the house. She
heard G |l es and Avie speaking in conversational tones. Avie then yelled "G anny"
several tines and a series of gunshots sounded. G les' niece and grandnother ran
outside and saw G |l es standing near Avie with a gun in his hand. Avie, who had
not been carrying a weapon, had been shot six times. One wound was consi stent
with Avie's holding her hand up at the tinme she was shot, another was consi stent
with her having turned to her side, and a third was consistent wi th her having
been shot while Ilying on the ground. Gles fled the scene after the shooting. He
was apprehended by police about two weeks later and charged wi th nurder

At trial, Gles testified that he had acted in self-defense. Gles described
Avie as jealous, and said he knew that she had once shot a man, that he had seen
her threaten people with a knife, and that she had vandalized his hone and car
on prior occasions. He said that on the day of the shooting, Avie came to his
grandnot her's house and threatened to kill himand his new girlfriend, who had
been at the house earlier. [*6] He said that Avie had also threatened to kil
his new girlfriend when Gles and Avie spoke on the phone earlier that day.
Gles testified that after Avie threatened himat the house, he went into the
garage and retrieved a gun, took the safety off, and started wal king toward the
back door of the house. He said that Avie charged at him and that he was afraid
she had sonething in her hand. According to Gles, he closed his eyes and fired
several shots, but did not intend to kill Avie.

Prosecutors sought to introduce statements that Avie had nade to a police
of ficer responding to a donestic-violence report about three weeks before the
shooting. Avie, who was crying when she spoke, told the officer that Gles had
accused her of having an affair, and that after the two began to argue, G les
grabbed her by the shirt, lifted her off the floor, and began to choke her
According to Avie, when she broke free and fell to the floor, Gles punched her
in the face and head, and after she broke free again, he opened a folding knife,
held it about three feet away fromher, and threatened to kill her if he found
her cheating on him Over G les' objection, the trial court admtted these
statenments into [*7] evidence under a provision of California |law that permts
admi ssion of out-of-court statements describing the infliction or threat of
physical injury on a declarant when the declarant is unavailable to testify at
trial and the prior statements are deenmed trustworthy. Cal. Evid. Code Ann. 8§
1370 (West Supp. 2008).

A jury convicted Gles of first-degree nurder. He appeal ed. Wile his appea
was pending, this Court decided in Crawford v. Washi ngton, 541 U. S. 36, 53-54,
124 S. . 1354, 158 L. Ed. 2d 177 (2004), that the Confrontation C ause
requires that a defendant have the opportunity to confront the w tnesses who
gi ve testinony agai nst him except in cases where an exception to the
confrontation right was recognized at the time of the founding. The California
Court of Appeal held that the admi ssion of Avie's unconfronted statements at
Gles' trial did not violate the Confrontation Cl ause as construed by Crawford
because Crawford recogni zed a doctrine of forfeiture by wongdoing. 123 Cal
App. 4th 475, 19 Cal.Rptr. 3d 843, 847 (2004) (officially depublished). It
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concluded that Gles had forfeited his right to confront Avie because he had
committed the nmurder for which he was on trial, and because his intentiona
crimnal act nmade Avie unavailable [*8] to testify. The California Suprene
Court affirmed on the same ground. 40 Cal. 4th 833, 837, 55 Cal. Rptr. 3d 133,
152 P. 3d 433, 435 (2007). We granted certiorari. 552 U S. , 128 S. C. 976,
169 L. Ed. 2d 800 (2008).

The Sixth Anendment provides that "[i]n all crimnal prosecutions, the
accused shall enjoy the right . . . to be confronted with the w tnesses agai nst
him" The Amendnent contenplates that a witness who nakes testinonial statenents
adm tted agai nst a defendant will ordinarily be present at trial for
cross-exam nation, and that if the witness is unavailable, his prior testinmony
will be introduced only if the defendant had a prior opportunity to
cross-exanmine him Crawford, 541 U.S., at 68, 124 S. C. 1354, 158 L. Ed. 2d
177. The State does not dispute here, and we accept wi thout deciding, that
Avie's statenments accusing Gles of assault were testinonial. But it maintains
(as did the California Suprene Court) that the Sixth Anendment did not prohibit
prosecutors fromintroducing the statements because an exception to the
confrontati on guarantee permts the use of a witness's unconfronted testinony if
a judge finds, as the judge did in this case, that the defendant conmitted a
wrongful act that rendered the witness unavailable to testify at trial. W held
in Ctawmford [*9] that the Confrontation Clause is "nbst naturally read as a
reference to the right of confrontation at common law, adnitting only those
exceptions established at the time of the founding." Id., at 54, 124 S. C
1354, 158 L. Ed. 2d 177. W therefore ask whether the theory of forfeiture by
wrongdoi ng accepted by the California Suprenme Court is a founding-era exception
to the confrontation right.

A

We have previously acknow edged that two forns of testinopnial statenments were
admtted at comon | aw even t hough they were unconfronted. See id., at 56, n. 6,
62, 124 S. C. 1354, 158 L. Ed. 2d 177. The first of these were declarations
nmade by a speaker who was both on the brink of death and aware that he was
dyi ng. See, e.g., King v. Wodcock, 1 Leach 500, 501-504, 168 Eng. Rep. 352,
353-354 (1789); State v. Moody, 3 N. C. 31 (Super. L. & Eq. 1798); United States
v. Veitch, 28 F. Cas. 367, 367-368, 1 Cranch C.C. 115, F. Cas. No. 16614 ( No.

16, 614) (CC DC 1803); King v. Conmmonwealth, 4 Va. 78, 80-81 (Gen. Ct. 1817).
Avie did not nake the unconfronted statements adnmitted at Gles' trial when she
was dying, so her statenents do not fall within this historic exception

A second conmon-| aw doctrine, which we will refer to as forfeiture by
wrongdoi ng, permtted the introduction of statenents of a witness who [*10] was
"detai ned" or "kept away" by the "means or procurenent" of the defendant. See,
e.g., Lord Morley's Case, 6 How. St. Tr. 769, 771 (H L. 1666) ("detained");
Harrison's Case, 12 How. St. Tr. 833, 851 (H L. 1692) ("nade himkeep away");
Queen v. Scaife, 117 Q B. 238, 242, 117 Eng. Rep. 1271, 1273 (K. B. 1851)

("kept away"); see also 2 W Hawkins, Pleas of the Crown 425 (4th ed. 1762)
(hereinafter Hawki ns) (sane); T. Peake, Conpendi um of the Law of Evidence 62 (2d
ed. 1804) ("sent" away); 1 G G lbert, Law of Evidence 214 (1791) ("detained and
kept back from appearing by the neans and procurenent of the prisoner"). The
doctrine has roots in the 1666 decision in Lord Mirley's Case, at which judges
concl uded that a witness's having been "detained by the means or procurenent of
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the prisoner," provided a basis to read testinony previously given at a
coroner's inquest. 6 How. St. Tr., at 770-771. Courts and commentators al so
concl uded that wrongful procurenent of a witness's absence was anong the grounds
for adm ssion of statenents nmde at bail and committal hearings conducted under
the Marian statutes, which directed justices of the peace to take the statenments
of felony suspects and [*11] the persons bringing the suspects before the

magi strate, and to certify those statenents to the court, Crawford, supra, at
43-44, 124 S. C. 1354, 158 L. Ed. 2d 177; J. Langbein, Prosecuting Crine in the
Renai ssance 10-12, 16-20 (1974). See 2 Hawkins 429. This class of confronted
statenents was al so adnissible if the witness who nade them was dead or unable
to travel. Ibid.

The terms used to define the scope of the forfeiture rule suggest that the
exception applied only when the defendant engaged in conduct designed to prevent
the witness fromtestifying. The rule required the witness to have been "kept
back" or "detai ned" by "means or procurenment” of the defendant. Although there
are definitions of "procure" and "procurenent” that would nmerely require that a
def endant have caused the witness's absence, other definitions would linmt the
causality to one that was designed to bring about the result "procured." See 2
N. Webster, An Anerican Dictionary of the English Language (1828) (defining
"procure" as "to contrive and effect" (enphasis added)); ibid. (defining
"procure” as "to get; to gain; to obtain; as by request, loan, effort, |abor or
purchase"); 12 Oxford English Dictionary 559 (2d ed. 1989) (def. 1(3)) (defining
[*12] "procure" as "[t]o contrive or devise with care (an action or proceeding);
to endeavour to cause or bring about (mpstly sonmething evil) to or for a
person”). Simlarly, while the term"nmeans" could sweep in all cases in which a
def endant caused a witness to fail to appear, it can also connote that a
defendant forfeits confrontation rights when he uses an internediary for the
pur pose of making a wi tness absent. See 9 id., at 516 ("[A] person who
i ntercedes for another or uses influence in order to bring about a desired
result”); N Webster, An Anerican Dictionary of the English Language 822 (1869)
("That through which, or by the help of which, an end is attained").

Cases and treatises of the tinme indicate that a purpose-based definition of
these terns governed. A number of themsaid that prior testinmony was adm ssible
when a witness was kept away by the defendant's "nmeans and contrivance." See 1
J. Chitty, A Practical Treatise on the Crimnal Law 81 (1816) ("kept away by the
nmeans and contrivance of the prisoner"); S. Phillipps, A Treatise on the Law of
Evi dence 165 (1814) ("kept out of the way by the neans and contrivance of the
prisoner"); Drayton v. Wlls, 10 S. C L. 409, 411 (S. C 1819) [*13] ("kept
away by the contrivance of the opposite party"). This phrase requires that the
def endant have schenmed to bring about the absence fromtrial that he
"contrived." Contrivance is commonly defined as the act of "inventing, devising
or planning," 1 Wbster, supra, at 47, "ingeniously endeavoring the
acconpl i shment of anything,” "the bringing to pass by planning, schem ng, or
stratagem" or "[a]daption of neans to an end; design, intention," 3 Oxford
English Dictionary, supra, at 850. 1

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -1 The

di ssent asserts that a defendant could have "contrived, i.e., devised or planned
. to murder a victin' without the purpose of keeping the victimaway from
trial. See post, at 12 (opinion of BREYER, J.). But that would not be contriving
to keep the witness away. The dissent further suggests that these authorities
are irrelevant because "the rel evant phrase" in Lord Mrley's Case itself is

"' by means or procurenent of the defendant and neans "nay, or may not, refer
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to an absence that the defendant desired, as conpared to an absence that the

def endant caused." Post, at 12-13 (enphasis added). But the authorities we cited
resolve this anmbiguity in favor of purpose by substituting for the "neans [*14]
or procurenment” of Lord Morley's Case either "contrivance" or "neans and
contrivance." (Enmphasis added.)- - - - - - - - - - - - End Footnotes- - - - - -

An 1858 treatise nmade the purpose requirement nore explicit still, stating
that the forfeiture rule applied when a witness "had been kept out of the way by
the prisoner, or by sone one on the prisoner's behalf, in order to prevent him
from gi ving evidence against him" E. Powell, The Practice of the Law of
Evi dence 166 (1st ed. 1858) (enphasis added). The w ongful - procurenent exception
was invoked in a manner consistent with this definition. W are aware of no case
in which the exception was invoked al though the defendant had not engaged in
conduct designed to prevent a witness fromtestifying, such as offering a bribe.

B

The manner in which the rule was applied nmakes plain that unconfronted
testinmony would not be admtted without a showi ng that the defendant intended to
prevent a witness fromtestifying. In cases where the evi dence suggested that
t he def endant had caused a person to be absent, but had not done so to prevent
the person fromtestifying--as in the typical nurder case involving accusatori al
statements by the victim-the testi nbny was excluded unless it was confronted
[*15] or fell within the dying-declaration exception. Prosecutors do not appear
to have even argued that the judge could admt the unconfronted statenents
because the defendant conmitted the nurder for which he was on trial

Consi der King v. Wodcock. WIIliam Wodcock was accused of killing his wife,
Silvia, who had been beaten and | eft near death. A Magistrate took Silvia
Whodcock' s account of the crine, under oath, and she di ed about 48 hours |ater
The judge stated that "[g]reat as a crime of this nature nust al ways appear to
be, yet the inquiry into it nust proceed upon the rules of evidence." 1 Leach
at 500, 168 Eng. Rep., at 352. Aside fromtestinony given at trial in the
presence of the prisoner, the judge said, there were "two ot her species which
are admitted by law. The one is the dying declaration of a person who has
received a fatal blow, the other is the exam nation of a prisoner, and the
depositions of the witnesses who nay be produced agai nst hini taken under the
Mari an bail and conmittal statutes. Id., at 501, 168 Eng. Rep., at 352-353
(footnote omtted). Silvia Wodcock's statenment could not be admtted pursuant
to the Marian statutes because it was unconfronted--the defendant [*16] had not
been brought before the exam ning Magistrate and "the prisoner therefore had no
opportunity of contradicting the facts it contains.” Id., at 502, 168 Eng. Rep.
at 353. Thus, the statenents were adnissible only if the w tness "apprehended
that she was in such a state of nortality as would inevitably oblige her soon to
answer before her Maker for the truth or fal sehood of her assertions.” Id., at
503, 168 Eng. Rep., at 353-354 (footnote omitted). Depending on the account one
credits, the court either instructed the jury to consider the statenents only if
Whodcock was "in fact under the apprehension of death,” id., at 504, 168 Eng.
Rep., at 354, or determined for itself that Wodcock was "quietly resigned and
submitting to her fate" and adnmtted her statenments into evidence, 1 E East,

Pl eas of the Crown 356 (1803).

King v. Dingler, 2 Leach 561, 168 Eng. Rep. 383 (1791), applied the sane test
to exclude unconfronted statenents by a nmurder victim George Dingler was
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charged with killing his wife Jane, who suffered multiple stab wounds that |eft
her in the hospital for 12 days before she died. The day after the stabbing, a
Magi strate took Jane Dingler's deposition--as in Wodcock, [*17] under

oat h--"of the facts and circunstances which had attended the outrage committed
upon her." 2 Leach, at 561, 168 Eng. Rep., at 383. Ceorge Dingler's attorney
argued that the statements did not qualify as dying declarati ons and were not
adm ssi bl e Mari an exani nati ons because they were not taken in the presence of
the prisoner, with the result that the defendant did not "have, as he is
entitled to have, the benefit of cross-exami nation." Id., at 562, 168 Eng. Rep.
at 384. The prosecutor agreed, but argued the deposition should still be
admtted because "it was the best evidence that the nature of the case would
afford." Id., at 563, 168 Eng. Rep., at 384. Relying on Wodcock, the court
"refused to receive the examination into evidence." Id., at 563, 168 Eng. Rep.
at 384.

Many ot her cases excluded victins' statements when there was insufficient
evi dence that the witness was aware he was about to die. See Thomas John's Case,
1 East 357, 358 (P. C 1790); Welbourn's Case, 1 East 358, 360 (P. C 1792);
United States v. Wods, 28 F. Cas. 762, 763, F. Cas. No. 16760, 4 D.C. 484 (No.
16, 760) (CC DC 1834); Lewis v. State, 17 Mss. 115, 120, 1 Morr. St. Cas. 392
(1847); Montgonery v. State, 11 Onhio 424, 425-426 (1842); Nelson v. State, 26
Tenn. 542, 543 (1847); [*18] Smith v. State, 28 Tenn. 9, 23 (1848). Courts in
all these cases did not even consider adnmitting the statements on the ground
that the defendant's crime was to blame for the witness's absence--even when the
evi dence establishing that was overwhel m ng. The reporter in Wodcock went out
of his way to comment on the strength of the case agai nst the defendant: "The
evi dence, independent of the information or declarations of the deceased, was of
a very pressing and urgent nature against the prisoner."” 1 Leach, at 501, 168
Eng. Rep., at 352.

Similarly, in Snmith v. State, supra, the evidence that the defendant had
caused the victims death included, but was not limted to, the defendant's
havi ng obtai ned arsenic froma |ocal doctor a few days before his w fe becane
violently ill; the defendant's paranour testifying at trial that the defendant
admtted to poisoning his wife; the defendant's having asked a physician
"whet her the presence of arsenic could be discovered in the human stomach a
nonth after death"; and, the answer to that inquiry apparently not having been
sati sfactory, the defendant's having tried to hire a person to burn down the
buil ding containing his wife's body. Id., at 10-11. [*19] If the State's
readi ng of conmon | aw were correct, the dying declarations in these cases and
others Iike themwoul d have been adni ssi bl e.

Judges and prosecutors also failed to invoke forfeiture as a sufficient basis
to admt unconfronted statenents in the cases that did apply the
dyi ng- decl arati ons exception. This failure, too, is striking. At a nurder trial
presenting evidence that the defendant was responsible for the victinls death
woul d have been no nore difficult than putting on the governnent's case in
chief. Yet prosecutors did not attenpt to obtain adm ssion of dying declarations
on w ongful - procurenent - of - absence grounds before going to the often
consi derabl e trouble of putting on evidence to show that the crine victimhad
not believed he could recover. See, e.g., King v. Conmonwealth, 4 Va., at 80-81
(three witnesses called to testify on the point); G bson v. Conmonwealth, 4 Va.
111, 116-117 (CGen. C. 1817) (testinony elicited fromdoctor and w tness);
Ant hony v. State, 19 Tenn. 265, 278-279 (1838) (doctor questioned about expected
fatality of victims wound and about victims deneanor).
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The State of fers another explanation for the above cases. It argues that when
a defendant [*20] committed some act of wongdoing that rendered a w tness
unavail able, he forfeited his right to object to the witness's testinony on
confrontation grounds, but not on hearsay grounds. See Brief for Respondent
23-24. No case or treatise that we have found, however, suggested that a
def endant who committed wongdoing forfeited his confrontation rights but not
his hearsay rights. And the distinction would have been a surprising one,
because courts prior to the foundi ng excluded hearsay evidence in |arge part
because it was unconfronted. See, e.g., 2 Hawkins 606 (6th ed. 1787); 2 M
Bacon, A New Abridgnent of the Law 313 (1736). As the plurality said in Dutton
v. Evans, 400 U.S. 74, 86, 91 S. C. 210, 27 L. Ed. 2d 213 (1970), "[i]t seens
apparent that the Sixth Anendnent's Confrontation C ause and the evidentiary
hearsay rule stemfromthe sane roots."

The State and the dissent note that common-law authorities justified the
wr ongf ul - procurenent rule by invoking the nmaxi mthat a defendant should not be
pernmitted to benefit fromhis own wong. See, e.g., G Glbert, Law of Evidence
140-141 (1756) (if a witness was "detai ned and kept back from appearing by the
means and procurenment™ testinony woul d be read because a defendant [*21] "shal
never be admitted to shelter hinself by such evil Practices on the Wtness, that
being to give him Advantage of his own Wong"). But as the evidence anmply shows,
the "wong" and the "evil Practices" to which these statenents referred was
conduct designed to prevent a witness fromtestifying. The absence of a
forfeiture rule covering this sort of conduct would create an intol erable
incentive for defendants to bribe, intimdate, or even kill w tnesses agai nst
them There is nothing mysterious about courts' refusal to carry the rationale
further. The notion that judges may strip the defendant of a right that the
Constitution deens essential to a fair trial, on the basis of a prior judicial
assessment that the defendant is guilty as charged, does not sit well with the
right to trial by jury. It is akin, one might say, to "dispensing with jury
trial because a defendant is obviously guilty.” Crawford, 541 U. S, at 62, 124
S. . 1354, 158 L. Ed. 2d 177.

C

Not only was the State's proposed exception to the right of confrontation
plainly not an "exceptio[n] established at the tine of the founding," id., at
54, 124 S. . 1354, 158 L. Ed. 2d 177; it is not established in American
jurisprudence since the founding. American courts never--prior to 1985--invoked
[*22] forfeiture outside the context of deliberate wi tness tanpering.

This Court first addressed forfeiture in Reynolds v. United States, 98 U. S
145, 25 L. Ed. 244 (1879), where, after hearing testinony that suggested the
def endant had kept his wife away from home so that she could not be subpoenaed
to testify, the trial court permitted the governnent to introduce testinony of
the defendant's wife fromthe defendant's prior trial. See id., at 148-150, 25
L. Ed. 244. On appeal, the Court held that adm ssion of the statements did not
violate the right of the defendant to confront witnesses at trial, because when
a witness is absent by the defendant's "wongful procurenent,” the defendant "is
in no condition to assert that his constitutional rights have been violated" if
“"their evidence is supplied in sone |awful way." 1d., at 158, 25 L. Ed. 244.
Reynol ds i nvoked broad forfeiture principles to explain its holding. The
deci sion stated, for exanple, that "[t]he Constitution does not guarantee an
accused person against the legitinate consequences of his own wongful acts,"”
ibid., and that the wongful -procurenent rule "has its foundation" in the
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principle that no one should be pernmitted to take advantage of his wong, and is
"the outgrowmh [*23] of a maxi m based on the principles of common honesty, ™"
id., at 159, 25 L. Ed. 244.

Reynol ds relied on these maxinms (as the common-law authorities had done) to
be sure. But it relied on them (as the common-|law authoriti es had done) to admt
prior testinmony in a case where the defendant had engaged i n wongful conduct
designed to prevent a witness's testinmony. The Court's opinion indicated that it
was adopting the common-law rule. It cited | eading conmon-|aw cases--Lord
Morl ey's Case, Harrison's Case, and Scaife--described itself as "content w th"
the "l ong-established usage" of the forfeiture principle, and adnitted prior
confronted statenents under circunstances where admissibility was open to no
doubt under Lord Mrley's Case. Reynolds, supra, at 158-159.

If the State's rule had an historical pedigree in the comon |aw or even in
the 1879 decision in Reynolds, one would have expected it to be routinely
i nvoked in nmurder prosecutions |ike the one here, in which the victinms prior
statenents incul pated the defendant. It was never invoked in this way. The
earliest case identified by the litigants and anici curiae which adnitted
unconfronted statenents on a forfeiture theory w thout evidence that the [*24]
def endant had acted with the purpose of preventing the witness fromtestifying
was decided in 1985. United States v. Rouco, 765 F.2d 983 (CAll).

In 1997, this Court approved a Federal Rule of Evidence, entitled "Forfeiture
by wrongdoi ng," which applies only when the defendant "engaged or acquiesced in
wr ongdoi ng that was intended to, and did, procure the unavailability of the
declarant as a witness." Fed. Rule of Evid. 804(b)(6). W have described this as
arule "which codifies the forfeiture doctrine." Davis v. Washington, 547 U S.
813, 833, 126 S. C. 2266, 165 L. Ed. 2d 224 (2006). Every comentator we are
aware of has concluded the requirenent of intent "neans that the exception
applies only if the defendant has in mind the particular purpose of nmking the
wi tness unavailable.” 5 C Mieller & L. Kirkpatrick, Federal Evidence § 8:134,

p. 235 (3d ed. 2007); 5 J. Weinstein & M Berger, Winstein' s Federal Evidence §
804.03[7][b], p. 804-32 (J. McLaughlin ed., 2d ed. 2008); 2 S. Brown, MCorm ck

on Evidence 176 (6th ed. 2006). 2 The comentators come out this way because the
di ssent's claimthat know edge is sufficient to show intent is enphatically not

the nodern view. See 1 W LaFave, Substantive Crinminal Law § 5.2, [*25] p. 340

(2d ed. 2003).

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -2 Only a
single state evidentiary code appears to contain a forfeiture rule broader than
our holding in this case (and in Crawford) allow. Seven of the 12 States that
recogni ze wrongdoi ng as grounds for forfeiting objection to out-of-court
statements duplicate the | anguage of the federal forfeiture provision that

requi res purpose, see Del. Rule Evid. 804(b)(6) (2001); Ky. Rule Evid. 804(b)(5)
(2004); N. D. Rule Evid. 804(b)(6) (2007); Pa. Rule Evid. 804(b)(6) (2005); WVt.
Rul e BEvid. 804(b)(6) (2004); see also Tenn. Rule Evid. 804(b)(6) (2003)
(identical except that it excludes nention of acqui escence); Mch. Rule Evid.
804(b) (6) (2008) (substitutes "engaged in or encouraged” for "engaged or

acqui esced in"). Two others require "purpose" by their terms. Chio Rule Evid.
804(B)(6) (2008); Cal. Evid. Code Ann. 8§ 1350 (West Supp. 2008). Two of the
three remaining forfeiture provisions require the defendant to have "procured"
the unavailability of a witness, Haw. Rule 804(b)(7) (2007); Md. Cs. & Jud
Proc. Code Ann. § 10-901 (Lexis 2006)--which, as we have discussed, is a term
traditionally used in the forfeiture context to require intent. Maryland's rule
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has thus been [*26] described as "requir[ing] that the judge nust find that
[the] wongdoing or m sconduct was undertaken with the intent of naking the

wi tness unavailable to testify." 6A L. MLain, Maryland Evidence, State and
Federal & 804(6):1, p. 230 (West Supp. 2007-2008). These rules cast nore than a
little doubt on the dissent's assertion that the historic forfeiture rule
creates intolerable problens of proof. The lone forfeiture excepti on whose text
reaches nore broadly than the rule we adopt is an O egon rule adopted in 2005.
See 2005 Ore. Laws p. 1232, Ch. 458 (S. B. 287).- - - - - - - - - - - - End
Footnotes- - - - - - - - - - - - - -

In sum our interpretation of the comon-law forfeiture rule is supported by
(1) the nost natural reading of the | anguage used at common | aw;, (2) the absence
of comon-| aw cases admitting prior statenents on a forfeiture theory when the
def endant had not engaged in conduct designed to prevent a witness from
testifying; (3) the conmon |aw s uniform exclusion of unconfronted incul patory
testinmony by rmurder victins (except testinmony given with awareness of inpending
death) in the innunerable cases in which the defendant was on trial for killing
the victim but was not shown to have done so for the purpose of preventing
testinmony; [*27] (4) a subsequent history in which the dissent's broad
forfeiture theory has not been applied. The first two and the last are highly
persuasive; the third is in our view concl usive.

D
1

The di ssent evades the force of that third point by clainmng that no
testimony would conme in at comon | aw based on a forfeiture theory unless it was
confronted. It explains the exclusion of nmurder victinms' testinony by arguing
t hat wongful procurenment was understood to be a basis for adnission of Marian
deposi tions--which the defendant woul d have had the opportunity to confront--but
not for the admi ssion of unconfronted testinony. See post, at 15.

That explanation is not supported by the cases. In Harrison's Case, the
| eadi ng English case finding wongful procurenent, the witness's statenents were
admtted without regard to confrontation. An agent of the defendant had
attenpted to bribe a witness, who | ater disappeared under mnysterious
ci rcunst ances. The prosecutor contended that he had been "spirited, or w thdrawn
fromus, by a gentleman that said he cane to [the witness] fromthe prisoner
and desired himto be kind to the prisoner." 12 How St. Tr., at 851. The court
allowed the witness's prior statenents [*28] before the coroner to be read,
id., at 852, although there was no reason to think the defendant woul d have been
present at the prior exam nation. 3

- ------- - - - - - - Footnotes - - - - - - - - - - - - - - -3 Wongful
procurenent was al so described as grounds for admitting unconfronted testinmony
in Fenwi ck's Case, 13 How. St. Tr. 537 (H C. 1696), a parlianmentary attai nder
proceedi ng. Al though many speakers argued for adm ssion of unconfronted
testimony sinply because Parlianment was not bound by the rul es of evidence for
fel ony cases, see Crawford v. Washington, 541 U S. 36, 46, 124 S. C. 1354, 158
L. Ed. 2d 177 (2004), it was al so argued that witness tanpering could be a basis
for adm tting unconfronted statenents even in conmon-law felony trials: "[Where
persons do stand upon their |ives, accused for crinmes, if it appears to the
court that the prisoner hath, by fraudul ent and indirect neans, procured a
person that hath given information against himto a proper nmagistrate, to
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wi t hdraw hi nsel f, so that he cannot give evidence as regularly as they used to
do; in that case his information hath been read; which, | suppose, w th hunble
submission, is this case . . . ." 13 How. St. Tr., at 594 (remarks of Lovel).
The di ssent responds that in nost circunstances in which a witness [*29] had
given informati on agai nst a defendant before "'a proper magistrate,'" the

testi mony woul d have been confronted. Post, at 20. Perhaps so, but the speaker
was arguing that the w ongful - procurenent exception applied in "this
case"--Fenwi ck's Case, in which the testinony was unconfronted, see 13 How. St
Tr., at 591-592.- - - - - - - - - - - - End Footnotes- - - - - - - - - - - - - -

The reasoning of the comon-law authorities reinforces the conclusion that
t he wrongful -procurenent rule did not depend on prior confrontation. The judge
in Harrison's Case, after being told that "M . Harrison's agents or friends
have, since the |ast sessions, nade or conveyed away a young man that was a
princi pal evidence against him" declared that if this were proved, "it will no
way conduce to M. Harrison's advantage." 1d., at 835-836. Simlarly, a |eading
treatise's justification of the use of statements fromcoroner's inquests when a
wi t ness was "detai ned and kept back from appearing by the neans and procurenment”
of the defendant was that the defendant "shall never be admitted to shelter
hi nsel f by such evil Practices on the Wtness, that being to give him Advant age
of his owmn Wong." G G lbert, Law of Evidence 140 (1756). But if the defendant
could keep out [*30] unconfronted prior testinony of a wongfully detained
wi tness he would profit from"such evil Practices."

Wil e American courts understood the admissibility of statements made at
prior proceedings (including coroner's inquests like the one in Harrison's Case)
to turn on prior opportunity for cross-examnation as a general matter, see
Crawford, 541 U S., at 47, n. 2, 124 S. C. 1354, 158 L. Ed. 2d 177, no such
limt was applied or expressed in early wongful -procurenent cases. In Rex v.
Barber, 1 Root 76 (Conn. Super. C. 1775), "[o]ne Wite, who had testified
before the justice and before the grand-jury agai nst Barber, and m nutes taken
of his testinbny, was sent away by one Bullock, a friend of Barber's, and by his
instigation; so that he could not be had to testify before the petit-jury. The
court admitted witnesses to relate what Wiite had before testified." Two | eading
evidentiary treatises and a Del aware case reporter cite that case for the
proposition that grand jury statenents were admtted on a w ongful - procurenent
theory. See Phillipps, Treatise on Evidence, at 200, n. (a); T. Peake,
Conpendi um of the Law of Evidence 91, n. (m (Anmerican ed. 1824); State v.

Lewis, 1 Del. Cas. 608, 609, n. 1 (C. Quarter Sess. 1818). [*31] (O course
the standard practice since approxinmately the 17th century has been to conduct
grand jury proceedings in secret, without confrontation, in part so that the

def endant does not learn the State's case in advance. S. Beale, W Bryson, J.

Fel man, & M Elston, G and Jury Law and Practice 8 5.2 (2d ed. 2005); see also 8
J. Wgnore Evidence § 2360, pp. 728-735 (J. MNaughton rev. 1961)). 4

------------- - Footnotes - - - - - - - - - - - - - - -4 Three
commentators witing nore than a century after the Barber decision, said,

wi t hout expl anation, that they understood the case to have adnmitted only
confronted testinony at a prelimnary exanination. W Best, The Principles of

t he Law of Evidence 473, n. (e) (American ed. 1883); J. Stephen, A Digest of the
Law of Evidence 161 (1902); 2 J. Bishop, New Crininal Procedure § 1197, p. 1024
(2d ed. 1913). W know of no basis for that understanding. The report of the
case does not limt the admtted testinobny to statenents that were confronted.-
------- - - - - End Footnotes- - - - - - - - - - - - - -
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The Georgia Suprene Court's articulation of the forfeiture rule simlarly
suggests that it understood forfeiture to be a basis for admtting unconfronted
testimony. The court wote that Lord Morley's Case established that if a witness
"who had been examined [*32] by the Crown, and was then absent, was detai ned by
t he nmeans or procurement of the prisoner,” "then the exam nation should be read"
into evidence. Wllians v. State, 19 Ga. 402, 403 (1856). Its rule for all cases
in which the witness "had been exani ned by the Crown" carried no confrontation
[imt, and indeed, the court adopted the rule fromLord Mrley's Case which
i nvol ved not Marian exam nations carrying a confrontation requirenent, but
coroner's inquests that |acked one.

The | eadi ng Arerican case on forfeiture of the confrontation right by
wrongf ul procurenent was our 1879 decision in Reynolds. That case does not set
forth prior confrontation as a requirenent for the doctrine's application, and
begins its historical analysis with a full description of the rule set forth in
Lord Morley's Case, which itself contained no indication that the admtted
testimony nmust have been previously confronted. It followed that description
with a citation of Harrison's Case--which, like Lord Morley's Case, applied
wrongf ul procurenent to coroner's inquests, not confronted Marian
exam nations--saying that the rule in those cases "seens to have been recogni zed
as the law of England ever since." 98 U S., at 158, 25 L. Ed. 244. [*33] The
opi nion's description of the forfeiture rule is |ikew se unconditioned by any
requi renent of prior confrontation

"The Constitution gives the accused the right to a trial at which
he shoul d be confronted with the witnesses against him but if a
wi tness is absent by his own wongful procurenent, he cannot conplain
if conpetent evidence is admitted to supply the place of that which he
kept away. . . . [The Constitution] grants himthe privilege of being
confronted with the witnesses against him but if he voluntarily keeps
the witnesses away, he cannot insist on his privilege. If, therefore,
when absent by his procurenment, their evidence is supplied in sone
awful way, he is in no condition to assert that his constitutiona
rights have been violated." |bid.

There is no mention in this paragraph of a need for prior confrontation, even
though if the Court believed such a limt applied, the phrase "their evidence is
supplied" would nore naturally have read "their previously confronted evi dence
is supplied.” Crawford reaffirmed this understanding by citing Reynolds for a
forfeiture exception to the confrontation right. 541 U S., at 54, 124 S. O
1354, 158 L. Ed. 2d 177. And what Reynolds and Crawford described as the | aw
[*34] becane a seening holding of this Court in Davis, which, after finding an
absent witness's unconfronted statenments introduced at trial to have been
testinmonial, and after observing that "one who obtains the absence of a wtness
by wrongdoing forfeits the constitutional right to confrontation," 547 U S., at
833, 126 S. Ct. 2266, 165 L. Ed. 2d 224, renmanded with the instruction that
"[t]lhe Indiana courts may (if they are asked) determ ne on remand whet her

a claimof forfeiture is properly raised and, if so, whether it is neritorious,"
id. at 834, 126 S. . 2266, 165 L. Ed. 2d 224.

Al t hough the case law is sparse, in light of these decisions and the absence
of even a single case declining to adnmit unconfronted statenents of an absent
wi t ness on wrongful - procurement grounds when the defendant sought to prevent the
witness fromtestifying, we are not persuaded to displace the understandi ng of
our prior cases that wongful procurement permits the adm ssion of prior
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unconfronted testinony.

But the parsing of cases aside, the npst obvious problemw th the dissent's
theory that the forfeiture rule applied only to confronted testinony is that it
amounts to self-immlation. If it were true, it would destroy not only our case
for a narrow forfeiture rule, but [*35] the dissent's case for a broader one as
well. Prior confronted statenments by wi tnesses who are unavail able are
admi ssi bl e whet her or not the defendant was responsible for their
unavailability. Id., at 68, 124 S. C. 1354, 158 L. Ed. 2d 177. If the
forfeiture doctrine did not admt unconfronted prior testinony at conmon | aw,
the conclusion nmust be, not that the forfeiture doctrine requires no specific
intent in order to render unconfronted testinony avail able, but that
unconfronted testinmony is subject to no forfeiture doctrine at all. 5

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -5 The

di ssent attenpts to reconcile its approach with Crawford by saying the

wr ongf ul - procur enent cases used | anguage "broad enough" to reach every case in
whi ch a defendant commtted wongful acts that caused the absence of a victim
and that there was therefore an "'exception" "established at the tine of the

founding,'" post, at 3, reaching all such m sconduct. But an exception to what?
The di ssent contends that it was not an exception to confrontation. Wre that
true, it would be the end of the Crawford inquiry.- - - - - - - - - - - - End
Footnotes- - - - - - - - - - - - - -

2

Havi ng destroyed its own case, the dissent issues a thinly veiled invitation
to overrule Crawford and adopt an approach not ruch different fromthe regi me of
Chio v. Roberts, 448 U.S. 56, 100 S. C. 2531, 65 L. Ed. 2d 597 (1980), [*36]
under which the Court would create the exceptions that it thinks consistent with
the policies underlying the confrontati on guarantee, regardl ess of how that
guarantee was historically understood. The "basi c purposes and objectives" of
forfeiture doctrine, it says, require that a defendant who wongfully caused the
absence of a witness be deprived of his confrontation rights, whether or not
there was any such rule applicable at conmmon | aw. Post, at 4.

If we were to reason fromthe "basic purposes and objectives" of the
forfeiture doctrine, we are not at all sure we would come to the dissent's
favored result. The conmon-law forfeiture rule was ained at renoving the
ot herwi se powerful incentive for defendants to intimdate, bribe, and kill the
Wi t nesses against them-in other words, it is grounded in "the ability of courts
to protect the integrity of their proceedings." Davis, 547 U S., at 834, 126 S
Q. 2266, 165 L. Ed. 2d 224. The boundaries of the doctrine seemto us
intelligently fixed so as to avoid a principle repugnant to our constitutiona
systemof trial by jury: that those nmurder defendants whomthe judge considers
guilty (after less than a full trial, mnd you, and of course before the jury
has pronounced guilt) [*37] should be deprived of fair-trial rights, lest they
benefit fromtheir judge-determ ned wong. 6

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -6 The

di ssent identifies one circunstance--and only one--in which a court may
determ ne the outcome of a case before it goes to the jury: A judge may
determ ne the existence of a conspiracy in order to make incrimnating
statenments of co-conspirators adm ssible agai nst the defendant under Federa
Rul e of Evidence 801(d)(2)(E). Bourjaily v. United States, 483 U.S. 171, 107 S.
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Q. 2775, 97 L. Ed. 2d 144 (1987), held that adm ssion of the evidence did not
violate the Confrontati on C ause because it "falls within a firmy rooted

hear say exception"--the test under Chio v. Roberts, 448 U S. 56, 66, 100 S. C
2531, 65 L. Ed. 2d 597 (1980), the case that Crawford overruled. In fact it did
not violate the Confrontation Clause for the quite different reason that it was
not (as an incrimnating statement in furtherance of the conspiracy would
probably never be) testinonial. The co-conspirator hearsay rul e does not pertain
to a constitutional right and is in fact quite unusual

We do not say, of course, that a judge can never be allowed to inquire into
guilt of the charged offense in order to make a preliminary evidentiary ruling.
That must sonetinmes be done under the [*38] forfeiture rule that we
adopt - -when, for exanple, the defendant is on trial for nurdering a witness in
order to prevent his testinony. But the exception to ordinary practice that we
support is (1) needed to protect the integrity of court proceedings, (2) based
upon | ongstandi ng precedent, and (3) much | ess expansive than the exception
proposed by the dissent.- - - - - - - - - - - - End Footnotes- - - - - - - - - -

Since it is nbst certainly not the normthat trial rights can be "forfeited"
on the basis of a prior judicial determ nation of guilt, the dissent nmust go far
afield to argue even by analogy for its forfeiture rule. See post, at 5
(di scussing common-1 aw doctrine that prohibits the murderer fromcollecting
i nsurance on the life of his victim or an inheritance fromthe victims
estate); post, at 6 (noting that nmany crininal statutes punish a defendant
regardl ess of his purpose). These anal ogi es support propositions of which we
have no doubt: States may allocate property rights as they see fit, and a
mur derer can and shoul d be puni shed, w thout regard to his purpose, after a fair
trial. But a legislature may not "punish" a defendant for his evil acts by
stripping himof the right to have his guilt in a crimnal proceedi ng determ ned
[*39] by a jury, and on the basis of evidence the Constitution deens reliable
and admi ssi bl e.

The larger problemw th the dissent's argument, however, is that the
guarantee of confrontation is no guarantee at all if it is subject to whatever
exceptions courts fromtine to tine consider "fair." It is not the role of
courts to extrapolate fromthe words of the Sixth Anendnent to the val ues behind
it, and then to enforce its guarantees only to the extent they serve (in the
courts' views) those underlying values. The Sixth Anendnment seeks fairness
i ndeed- - but seeks it through very specific means (one of which is confrontation)
that were the trial rights of Englishnen. It "does not suggest any open-ended
exceptions fromthe confrontation requirenment to be devel oped by the courts."”
Crawford, supra, at 54, 124 S. Ct. 1354, 158 L. Ed. 2d 177. 7

------------- - Footnotes - - - - - - - - - - - - - - -7 The

di ssent also inplies that we should not adhere to Crawford because the
confrontation guarantee linits the evidence a State may introduce without
limting the evidence a defendant nay introduce. See post, at 9. That is true.
Just as it is true that the State cannot decline to provide testinmony harnful to
its case or conplain of the lack of a speedy trial. The asymetrical nature of
the Constitution's [*40] crimnal-trial guarantees is not an anomaly, but the
intentional conferring of privileges designed to prevent crimnal conviction of
the innocent. The State is at no risk of that.- - - - - - - - - - - - End
Footnotes- - - - - - - - - - - - - -
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E

The di ssent closes by pointing out that a forfeiture rule which ignores
Crawford woul d be particularly hel pful to wonmen in abusive rel ationshi ps--or at
| east particularly hel pful in punishing their abusers. Not as hel pful as the
di ssent suggests, since only testinonial statenents are excluded by the
Confrontation Clause. Statenents to friends and nei ghbors about abuse and
intimdation, and statenents to physicians in the course of receiving treatnent
woul d be excluded, if at all, only by hearsay rules, which are free to adopt the
di ssent's version of forfeiture by wongdoing. In any event, we are puzzled by
the dissent's decision to devote its peroration to donestic abuse cases. |s the
suggestion that we shoul d have one Confrontation C ause (the one the Franers
adopted and Crawford described) for all other crines, but a special, inprovised,
Confrontation Cause for those crinmes that are frequently directed agai nst
worren? Donestic violence is an intol erable of fense that |egislatures nmay choose
to conbat through [*41] many neans--fromincreasing crimnal penalties to
addi ng resources for investigation and prosecution to fundi ng awareness and
prevention canpai gns. But for that serious crinme, as for others, abridging the
constitutional rights of crimnal defendants is not in the State's arsenal

The donestic-viol ence context is, however, relevant for a separate reason
Acts of domestic violence often are intended to dissuade a victimfromresorting
to outside help, and include conduct designed to prevent testinony to police
of ficers or cooperation in crimnal prosecutions. Were such an abusive
rel ationship culmnates in nmurder, the evidence may support a finding that the
crime expressed the intent to isolate the victimand to stop her fromreporting
abuse to the authorities or cooperating with a crimnal prosecution--rendering
her prior statenents admi ssible under the forfeiture doctrine. Earlier abuse, or
threats of abuse, intended to dissuade the victimfromresorting to outside help
woul d be highly relevant to this inquiry, as woul d evidence of ongoing crimnmna
proceedi ngs at which the victi mwuld have been expected to testify. This is
not, as the dissent charges, post, at 25, nothing nore than [*42]

"knowl edge-based intent." (Enphasis deleted.)

The state courts in this case did not consider the intent of the defendant
because they found that irrelevant to application of the forfeiture doctrine.
This view of the aw was error, but the court is free to consider evidence of
the defendant's intent on renmand

* k%

We decline to approve an exception to the Confrontation C ause unheard of at
the tine of the founding or for 200 years thereafter. The judgnment of the
California Suprene Court is vacated, and the case is renmanded for further
proceedi ngs not inconsistent with this opinion

It is so ordered.
CONCUR BY: THOWAS; ALI TGO SOQUTER (I n Part)
CONCUR

JUSTI CE THOVAS, concurri ng.

| wite separately to note that | adhere to ny view that statenments |ike
those nade by the victimin this case do not inplicate the Confrontation C ause.
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The contested evidence is indistinguishable fromthe statenents nmade during
police questioning in response to the report of donmestic violence in Hammon v.

I ndi ana, decided with Davis v. Washington, 547 U S. 813, 126 S. . 2266, 165 L
Ed. 2d 224 (2006). There, as here, the police questioning was not "a fornmalized
di al ogue”; it was not "sufficiently formal to resenble the Marian exam nations”
because "the statenents were [*43] neither Mrandi zed nor custodial, nor
acconpani ed by any simlar indicia of fornality"; and "there is no suggestion
that the prosecution attenpted to offer [Ms. Avie's] hearsay evidence at tria
in order to evade confrontation." See id., at 840, 126 S. . 2266, 165 L. Ed.
2d 224 (THOVAS, J., concurring in judgnent in part and dissenting in part).

Nonet hel ess, in this case respondent does not argue that the contested
evi dence is nontestinonial, ante, at 3; the court bel ow noted "no dispute” on
the issue, 40 Cal. 4th 833, 841, 55 Cal. Rptr. 3d 133, 152 P. 3d 433, 438
(2007); and it is outside the scope of the question presented, Brief for
Petitioner i. Because the Court's opinion accurately reflects our Confrontation
Cl ause jurisprudence where the applicability of that Clause is not at issue,
join the Court in vacating the decision bel ow

JUSTI CE ALI TO concurring.

| join the Court's opinion, but | wite separately to nmake clear that, I|ike
JUSTI CE THOVAS, | am not convinced that the out-of-court statement at issue here
fell within the Confrontation Clause in the first place. The dissent's
di spl easure with the result in this case is understandable, but | suggest that
the real problem concerns the scope of the confrontation right. The
Confrontation Cause [*44] does not apply to out-of-court statenents unless it
can be said that they are the equival ent of statenents nmde at trial by
"witnesses." U S Const., Andt. 6. It is not at all clear that Ms. Avie's
statement falls within that category. But the question whether Ms. Avie's
statement falls within the scope of the Clause is not before us, and assum ng
for the sake of argument that the statement falls within the Cl ause, | agree
with the Court's analysis of the doctrine of forfeiture by wongdoi ng.

JUSTI CE SOQUTER, with whom JUSTI CE G NSBURG j oi ns, concurring in part.

| am convinced that the Court's historical analysis is sound and | join al
but Part 11-D-2 of the opinion. As the Court denonstrates, the confrontation
right as understood at the Framing and ratification of the Sixth Armendnent was
subj ect to exception on equitable grounds for an absent w tness's prior
rel evant, testinonial statenent, when the defendant brought about the absence
with intent to prevent testinmony. It was, and is, reasonable to place the risk
of untruth in an unconfronted, out-of-court statement on a defendant who meant
to preclude the testing that confrontation provides. The inportance of that
intent in assessing [*45] the fairness of placing the risk on the defendant is
nost obvi ous when a defendant is prosecuted for the very act that causes the
wi tness's absence, hom cide being the extrenme exanmple. If the victims prior
statenment were adni ssible solely because the defendant kept the w tness out of
court by committing hom cide, admissibility of the victims statement to prove
guilt would turn on finding the defendant guilty of the hom cidal act causing
t he absence; evidence that the defendant killed would cone in because the
def endant probably killed. The only thing saving adnissibility and liability
determ nati ons from question begging would be (in a jury case) the distinct
functions of judge and jury: judges would find by a preponderance of evidence
that the defendant killed (and so would adnit the testinonial statement), while
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the jury could so find only on proof beyond a reasonabl e doubt. Equity denmands
somet hing nore than this near circularity before the right to confrontation is
forfeited, and nore is supplied by showing intent to prevent the w tness from
testifying. Cf. Davis v. Washington, 547 U S. 813, 833, 126 S. Ct. 2266, 165 L
Ed. 2d 224 (2006).

It is this rationale for the limt on the forfeiture exception rather than
[*46] a dispositive exanple fromthe historical record that persuades ne that
the Court's conclusion is the right one in this case. The contrast between the
Court's and JUSTI CE BREYER s careful exam nations of the historical record tells
nme that the early cases on the exception were not calibrated finely enough to
answer the narrow question here. The historical record as reveal ed by the
exchange sinply does not focus on what should be required for forfeiture when
the crime charged occurred in an abusive relationship or was its cul mnating
act; today's understandi ng of domestic abuse had no apparent significance at the
time of the Framing, and there is no early exanple of the forfeiture rule
operating in that circunstance.

Examining the early cases and conmentary, however, reveals two things that
count in favor of the Court's understanding of forfeiture when the evidence
shows donestic abuse. The first is the substantial indication that the Sixth
Amendnent was nmeant to require some degree of intent to thwart the judicial
process before thinking it reasonable to hold the confrontation right forfeited;
otherwi se the right would in practical ternms boil down to a measure of reliable
hearsay, a [*47] viewrejected in Crawford v. Washington, 541 U S. 36, 124 S
Ct. 1354, 158 L. Ed. 2d 177 (2004). The second is the absence fromthe early
material of any reason to doubt that the el enent of intention would normally be
satisfied by the intent inferred on the part of the donmestic abuser in the
cl assi ¢ abusive relationship, which is nmeant to isolate the victimfrom outside
hel p, including the aid of |aw enforcenment and the judicial process. If the
evi dence for admissibility shows a continuing relationship of this sort, it
woul d make no sense to suggest that the oppressing defendant mracul ously
abandoned the dynam cs of abuse the instant before he killed his victim say in
a fit of anger. The Court's conclusion in Part Il1-E thus fits the rationale that
equity requires and the historical record supports.

DI SSENT BY: BREYER

DI SSENT

JUSTI CE BREYER, with whom JUSTI CE STEVENS and JUSTI CE KENNEDY j oi n,
di ssenti ng.

In Crawford v. Washington, 541 U S. 36, 124 S. C. 1354, 158 L. Ed. 2d 177
(2004), we held that the Sixth Amendnent's Confrontation C ause bars adm ssion
agai nst a crimnal defendant of an un-cross-examnm ned "testinonial" statenent
that an unavail abl e witness previously nmade out of court. Id., at 68, 124 S. C
1354, 158 L. Ed. 2d 177. We simultaneously recognized an exception: that the
def endant, by his own "wongdoing," [*48] can forfeit "on essentially equitable
grounds" his Confrontation Clause right. 1d., at 62, 124 S. C. 1354, 158 L. Ed.
2d 177. In Davis v. Washington, 547 U S. 813, 126 S. C. 2266, 165 L. Ed. 2d 224
(2006), we again recognized this exception, stating that "one who obtains the
absence of a witness by wongdoing forfeits the constitutional right to
confrontation.” Id., at 833, 126 S. C. 2266, 165 L. Ed. 2d 224.
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This case involves a witness who, crying as she spoke, told a police officer
how her former boyfriend (now, the defendant) had choked her, "opened a folding
knife," and "threatened to kill her." Ante, at 2 (opinion of the Court). Three
weeks | ater, the defendant did kill her. At his nurder trial, the defendant
testified that he had acted in self-defense. To support that assertion, he
described the victimas jealous, vindictive, aggressive, and violent. To rebut
t he defendant's claimof self-defense and i npeach his testinony, the State
i ntroduced into evidence the witness' earlier uncross-exan ned statements (as
state hearsay law permits it to do) to help rebut the defendant's cl ai m of
sel f-defense. It is inportant to underscore that this case is prem sed on the
assunption, not challenged here, that the witness' statenments are testinonia
for purposes of the Confrontation Clause. Wth [*49] that understanding, we ask
whet her the defendant, through his wongdoing, has forfeited his Confrontation
Cl ause right. The Court concludes that he may not have forfeited that right. In
ny view, however, he has.

Li ke the majority, | believe it inportant to recognize the relevant history
and | start where the majority starts, with Lord Murley's Case, 6 How. St. Tr
769 (H L. 1666). In that case, the judges of the House of Lords wote that a
coroner's out-of-court "exam nations" of w tnesses "might be read" in court if
"the witnesses . . . were dead or unable to travel." Id., at 770. Additionally,
t hey agreed, an exam nation "m ght be read" if the "w tness who had been
exam ned by the coroner, and was then absent, was detai ned by the neans or

procurenent of the prisoner." Id., at 770-771 (enphasis added). Later cases
repeated this rule and followed it, admitting depositions where, e.g., "there
ha[ d] been evidence given of ill practice to take [the witness] out of the way,"

Harrison's Case, 12 How. St. Tr. 833, 868 (H L. 1692), where "the prisoner
ha[d], by [*50] fraudulent and indirect neans, procured a person that hath
given information against himto a proper nagistrate, to wthdraw hinmself," Lord
Fenwi ck's Case, 13 How. St. Tr. 537, 594 (H C. 1696), where the prisoner "had
resorted to a contrivance to keep the witness out of the way," Queen v. Scaife,
17 Ad. E. 238, 242, 117 Eng. Rep. 1271, 1273 (Q B. 1851), and so forth

Ni net eent h-century Anerican case |aw on the subject said approxi mately the
sanme thing. See Reynolds v. United States, 98 U S. 145, 158, 25 L. Ed. 244
(1879). For exanple, an 1819 South Carolina case held that a w tness' prior
formal examination could be adnitted because "the wi tness had been kept away by
the contrivance of the opposite party." Drayton v. Wells, 10 S. C L. 409, 411
An 1856 Ceorgia case, relying on Lord Mirley's Case, held that a simlar
"exam nation should be read" if the witness "was detained by nmeans or
procurenent of the prisoner.” Wllians v. State, 19 Ga. 402. And in 1878, this
Court held that "if a witness is absent by [the defendant's] . . . own wongfu
procurenent, he cannot conplain" about the admi ssion of the wtness' prior
testinmoni al statenment. Reynolds, supra, at 158, 25 L. Ed. 244.

Reynol ds stated that, "if [the defendant] [*51] voluntarily keeps the
W t nesses away, he cannot insist on" the "privilege of being confronted with the
Wi t nesses against him" in part because of Lord Mrley's Case and in part
because the rule of forfeiture "has its foundation in the maxi mthat no one
shall be permtted to take advantage of his own wong . . . a maxi mbased on the
principles of common honesty." 98 U S., at 158-159, 25 L. Ed. 244.

These sources nake clear that "forfeiture by wongdoing" satisfies Crawford's
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requi renent that the Confrontation C ause be "read as a reference to the right
of confrontation at common | aw' and that "any exception"” must be "established at
the time of the founding." 541 U S., at 54, 124 S. . 1354, 158 L. Ed. 2d 177.
The renmai ni ng question concerns the precise netes and bounds of the forfeiture
by wrongdoi ng exception. W ask how to apply that exception in the present case.

There are several strong reasons for concluding that the forfeiture by
wr ongdoi ng exception applies here--reasons rooted in conmon-|aw history,
establ i shed principles of crimnal |aw and evidence, and the need for a rule
that can be applied without creating great practical difficulties and
evi dentiary anonalies.

First, the |l anguage that courts have used in setting forth [*52] the
exception is broad enough to cover the wongdoing at issue in the present case
(rmurder) and nuch el se besides. A witness whom a defendant nurders is kept from
testifying "by the neans . . . of the prisoner" i.e., the defendant, Lord
Morl ey's Case, supra, at 771; nmurder is indeed an "ill practice," that leads to
the witness' absence, Harrison's Case, supra, at 868; one can fairly call a
nmurder a "contrivance to keep the witness out of the way", Queen v. Scaife,
supra, at 242, 117 Eng. Rep., at 1273; murder, if not a "fraudul ent and indirect
nmeans” of keeping the witness fromtestifying, is a far worse, direct one,

Fenwi ck's Case, supra, at 594; and when a witness is "absent" due to mnurder, the
killer likely brought about that absence by his "own wongful procurenent,"”
Reynol ds, supra, at 158, 25 L. Ed. 244. Al of the relevant English and Anmerican
cases use approxinmately simlar |anguage. See, e.g., 1 G G lbert, Law of

Evi dence 214-215 (1791) (exam nations are "to be read on the Trial" where it can
be proved that the witness is "kept back from appearing by the means and
procurenent of the prisoner"). And | have found no case that uses |anguage that
woul d not bring a nurder and a subsequent trial [*53] for nmurder withinits
scope.

Second, an exam nation of the forfeiture rule's basic purposes and objectives
i ndicates that the rule applies here. At the tine of the founding, a |eading
treatise witer described the forfeiture rule as designed to assure that the
prisoner "shall never be admitted to shelter hinself by such evil Practices on
the Wtness, that being to give himAdvantage of his own Wong." Id., at
214-215. This Court's own | eadi ng case expl ained the exception as finding its
"foundation in the maximthat no one shall be permtted to take advantage of his
own wong." Reynolds, supra, at 159, 25 L. Ed. 244. What nore "evil practice,"”
what greater "wong," than to nurder the witness? And what greater evidentiary
"advant age" coul d one derive fromthat wong than thereby to prevent the w tness
fromtestifying, e.g., preventing the witness fromdescribing a history of
physi cal abuse that is not consistent with the defendant's claimthat he killed
her in self-defense?

Third, related areas of the |law notivated by simlar equitable principles
treat forfeiture or its equivalent simlarly. The common |aw, for exanple,
prohibits a life insurance beneficiary who nmurders an insured fromrecovering
under [*54] the policy. See, e.g., New York Mut. Life Ins. Co. v. Armstrong,
117 U.S. 591, 600, 6 S. C. 877, 29 L. Ed. 997 (1886) ("It would be a reproach
to the jurisprudence of the country, if one could recover insurance noney
payabl e on the death of a party whose |life he had feloniously taken"). And it
forbids recovery when the beneficiary "feloniously kills the insured,
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irrespective of the purpose.” National Life Ins. Co. v. Hood's Adnir, 264 Ky.
516, 518, 94 S.W2d 1022, 1023 (Ct. App. 1936) (enphasis added) ("no difference
of opinion anbng the courts” on the matter). Similarly, a beneficiary of a will
who nurders the testator cannot inherit under the will. See 1 W Page, WIlls §
17.19, pp. 999-1001 (2003). And this is so "whether the crime was conmtted for
that very purpose or with sonme other felonious design." Van Al styne v. Tuffy,
103 M sc. 455, 459, 169 N. Y. S. 173, 175 (1918); see also 1 Page, supra, 8§
17.19, at 1002 ("[T]his conmon | aw doctrine applies alike whether the devisee is
guilty of nurder, or of manslaughter” (footnote omtted)); see generally H Hart
& A. Sacks, The Legal Process: Basic Problens in the Making and Application of
Law 76-94 (W Eskridge & P. Frickey eds. 1994) (discussing so-called "slayer's
[*55] rules"); Wade, Acquisition of Property by WIlfully Killing Another--A
Statutory Solution, 49 Harv. L. Rev. 715, 716 (1936) ("[I]t must be recognized
that . . . the adoption of some neans to prevent a slayer from acquiring
property as the result of the death of a nan whom he has killed is desirable").

Fourth, under the circunstances presented by this case, there is no
difficulty denonstrating the defendant's intent. This is because the defendant
here knew that nurdering his ex-girlfriend would keep her fromtestifying; and
that know edge is sufficient to show the intent that |law ordinarily denmands. As
this Court put the natter nore than a century ago: A "'man who perforns an act
which it is known will produce a particular result is fromour combn experience
presuned to have anticipated that result and to have intended it.'" Allen v.
United States, 164 U. S. 492, 496, 17 S. C. 154, 41 L. Ed. 528 (1896); see
United States v. Aguilar, 515 U. S. 593, 613, 115 S. C. 2357, 132 L. Ed. 2d 520
(1995) (SCALIA, J., dissenting) ("[T]he jury is entitled to presune that a
person intends the natural and probabl e consequences of his acts"); see also G
Wlliams, Crimnal Law 8§ 18, p. 38 (2d ed. 1961) ("There is one situation where
a consequence is deened to be intended [*56] though it is not desired. This is
where it is foreseen as substantially certain"); ALlI, Mdel Penal Code §
2.02(2)(b)(ii) (1962) (a person acts "knowi ngly" if "the element involves a
result of his conduct" and "he is aware that it is practically certain that his
conduct will cause such a result"); Restatenent (Second) of Torts 8§ 8A (1977)
("The word "intent' is used throughout . . . to denote that the actor desires to
cause consequences of his act, or that he believes that the consequences are
substantially certain to result fromit").

Wth a few crimnal |aw exceptions not here relevant, the | aw hol ds an
i ndi vi dual responsible for consequences known likely to follow just as if that
i ndi vi dual had intended to achieve them A defendant, in a crimnal or a civil

case, for exanple, cannot escape crimnal or civil liability for murdering an
airline passenger by claimng that his purpose in blowi ng up the airplane was to
kill only a single passenger for her life insurance, not the others on the same

flight. See 1 W LaFave, Substantive Crimnal Law 8§ 5.2(a), p. 341 (2003).

This principle applies here. Suppose that a husband, H, knows that after he
assaulted his wife, W she gave statenents [*57] to the police. Based on the
fact that Wgave statenents to the police, H also knows that it is possible he
will be tried for assault. If Hthen kills W H cannot avoid responsibility for
intentionally preventing Wfromtestifying, not even if H says he killed W
because he was angry with her and not to keep her away fromthe assault trial
O course, the trial here is not for assault; it is for murder. But | should
think that this fact, because of the nature of the crime, would count as a
stronger, not a weaker, reason for applying the forfeiture rule. Nor should it
matter that H, at the tinme of the nurder, nay have believed an assault tria
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nore likely to take place than a nurder trial, for Ws unavailability to testify
at any future trial was a certain consequence of the rmurder. And any reasonabl e
person woul d have known it. Cf. United States v. Falstaff Brewi ng Corp., 410

U S. 526, 570, n.22, 93 S. . 1096, 35 L. Ed. 2d 475 (1973) (Marshall, J.,
concurring in result) ("[P]erhaps the ol dest rule of evidence--that a man is
presuned to intend the natural and probabl e consequences of his acts--is based
on the comon |aw s preference for objectively neasurabl e data over subjective
statenments of opinion and intent").

The [*58] mpjority tries to overcone this elementary |egal |ogic by claimng
that the "forfeiture rule" applies, not where the defendant intends to prevent
the witness fromtestifying, but only where that is the defendant's purpose,
i.e., that the rule applies only where the defendant acts froma particul ar
notive, a desire to keep the witness fromtrial. See ante, at 5-6 (asserting
that the terns used to describe the scope of the forfeiture rule "suggest that
t he exception applied only when the defendant engaged in conduct designed to
prevent the witness fromtestifying" and that a "purpose-based definition
governed"). But the | aw does not often turn matters of responsibility upon
notive, rather than intent. See supra, at 5. And there is no reason to believe
that application of the rule of forfeiture constitutes an exception to this
general |egal principle.

Indeed, to turn application of the forfeiture rule upon proof of the
defendant's purpose (rather than intent), as the majority does, creates serious
practical evidentiary problens. Consider H who assaults W knows she has
conpl ained to the police, and then nurders her. H knows that Ww Il be unable to
testify against himat any future [*59] trial. But who knows whether H s
know edge played a major role, a mddling role, a minor role, or no role at all
in Hs decision to kill WP Wio knows precisely what passed through Hs nind at
the critical nmoment? See, e.g., State v. Ronero, 2007 NMSC 013, 156 P. 3d 694,
702-703, 141 NM 403 (finding it doubtful that evidence associated with the
nmurder woul d support a finding that the purpose of the nurder was to keep the
victims earlier statements to police fromthe jury).

Moreover, the majority's insistence upon a showi ng of purpose or notive
cannot be squared with the exception's basically ethical objective. If H by
killing W is able to keep Ws testinony out of court, then he has successfully
"take[ n] advantage of his own wong." Reynolds, 98 U S., at 159, 25 L. Ed. 244.
And he does so whether he killed her for the purpose of keeping her from

testifying, with certain know edge that she will not be able to testify, or with
a belief that rises to a reasonable | evel of probability. The inequity consists
of his being able to use the killing to keep out of court her statenents agai nst

him That inequity exists whether the defendant's state of mnd is purposeful
intentional (i.e., with know edge), or sinply [*60] probabilistic.

Fifth, the mgjority's approach both creates evidentiary anomalies and
aggravates existing evidentiary incongruities. Contrast (a) the defendant who
assaults his w fe and subsequently threatens her with harmif she testifies,
with (b) the defendant who assaults his w fe and subsequently nurders her in a
fit of rage. Under the majority's interpretation, the former (whose threats make
clear that his purpose was to prevent his wife fromtestifying) cannot benefit
fromhis wong, but the latter (who has comitted what is undoubtedly the
greater wong) can. This is anomalous, particularly in this context where an
equi tabl e rul e applies.
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Now consider a trial of Hfor the nmurder of Wat which H clainms self-defense.
As the facts of this very case denonstrate, H may be allowed to testify at
[ength and in dammi ng detail about Ws behavior--what she said as well as what
she did--both before and during the crine. See, e.g., Tr. 643-645 (Apr. 1,
2003). H may be able to introduce some of Ws statenents (as he renenbers then)
under hearsay exceptions for excited utterances or present sense inpressions or
to show states of mind (here the victinls statements were admitted through
petitioner's [*61] testinmony to show her state of mind). W who is dead, cannot
reply. This incongruity arises in part fromthe nature of hearsay and the
application of ordinary hearsay rules. But the nmajority would aggravate the
i ncongruity by prohibiting adm ssion of Ws out-of-court statenents to the
police (which contradict H s account), even when they too fall within a hearsay
exception, sinply because there is no evidence that H was focused on his future
trial when he killed her. There is no reason to do so.

Consider also that California' s hearsay rules authorize adm ssion of the
out-of -court statenent of an unavail abl e decl arant where the statenent describes
or explains the "infliction or threat of physical injury upon the declarant," if
the "statement” was "made at or near the tinme of the infliction or threat of
physical injury." Cal. Evid. Code Ann. 8 1370 (Supp. 2008). \Were a victins
statenment is not "testinonial," perhaps because she nade it to a nurse, the
statenment could conme into evidence under this rule. But where the statenent is
made formally to a police officer, the mgjority's rule would keep it out. Again
this incongruity arises in part because of pre-existing confrontation-rel ated
[*62] rules. See Davis, 547 U S., at 830, n. 5, 126 S. C. 2266, 165 L. Ed. 2d
224 ("[Flormality is indeed essential to testinonial utterance"). But, again
the majority woul d aggravate the incongruity by prohibiting adn ssion of Ws
out -of -court statements to the police sinply because there is no evidence that H
was focused on his future trial when he killed her. Again, there is no reason to
do so.

Sixth, to deny the majority's interpretation is not to deny defendants
evidentiary safeguards. It does, of course, in this particular area, deny
defendants the right always to cross-exam ne. But the hearsay rul e has al ways
contai ned exceptions that permit the adm ssion of evidence where the need is
significant and where alternative safeguards of reliability exist. Those
exceptions have evol ved over tinme, see 2 K Brown, MCorm ck on Evidence § 326
(2006) (discussion the devel opnment of the nodern hearsay rule); Fed. Rule Evid.
102 ("[T] hese rules shall be construed to secure . . . pronotion of growh and
devel opnent of the |aw of evidence"), often in a direction that pernits
adm ssion of hearsay only where adequate alternative assurance of reliability
exi sts, see, e.g., Rule 807 (the "Residual Exception"). Here, for exanple, the
[*63] presence in court of a witness who took the declarant's statenent permts
cross-exam nation of that witness as to just what the declarant said and as to
t he surroundi ng circumstances, while those circunstances thensel ves provide
sufficient guarantees of accuracy to warrant adm ssion under a State's hearsay
exception. See Cal. Evid. Code Ann. § 1370.

More inportantly, to apply the forfeiture exception here sinply lowers a
constitutional barrier to adm ssion of earlier testinonial statenents; it does
not require their adm ssion. State hearsay rules remain in place; and those
rules will determ ne when, whether, and how evidence of the kind at issue here
will come into evidence. A State, for exanple, may enact a forfeiture rule as
one of its hearsay exceptions, while sinultaneously reading into that rule
requirenents limting its application. See ante, at 13-14, n. 2. To lower the
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constitutional barrier to adnmssion is to allowthe States to do just that,
i.e., to apply their evidentiary rules with flexibility and to revise their
rul es as experience suggests woul d be advisable. The majority's rule, which
requi res exclusion, would deprive the States of this freedomand flexibility.

111
A

The [*64] mpjority tries to find support for its viewin 17th-, 18th-, and
19t h-century | aw of evidence. But a review of the cases set forth in Part |
supra, mekes clear that no case limts forfeiture to instances where the
defendant's purpose or notivation is to keep the witness away. See supra, at
2-3. To the contrary, this Court stated in Reynolds that the "Constitution does
not guarantee an accused person agai nst the |egitimate consequences of his own
wongful acts."” 98 U S., at 158, 25 L. Ed. 244 (enphasis added). The words
"l egiti mate consequences” do not nean "desired consequences” or refer to purpose
or notive; in fact, the words "l egitimte consequences" can enconpass i nmputed
consequences as well as intended consequences. And this Court's statenent in
Reynol ds that the rule "has its foundation in the maxi mthat no one shall be
permtted to take advantage of his own wong" suggests that forfeiture applies
where the defendant benefits froma wi tness' absence, regardl ess of the
defendant's specific purpose. Id., at 159, 25 L. Ed. 244.

Rather than limt forfeiture to i nstances where the defendant's act has
absence of the witness as its purpose, the relevant cases suggest that the
forfeiture rule would apply where the [*65] witness' absence was the known
consequence of the defendant's intentional wongful act. Lord Mrley' s Case and
numer ous ot hers upon which the forfeiture rule is based say that a Mrian
deposition (i.e., a deposition taken by a coroner or magi strate pursuant to the
Mari an bail and conmitment statutes) may be read to the jury if the witness who
was absent was detained "by means or procurenment of the prisoner." Lord Mrley's
Case, 6 How. St. Tr., at 771. The phrase "by nmeans of" focuses on what the
defendant did, not his nmotive for (or purpose in) doing it. In Diaz v. United
States, 223 U.S. 442, 32 S. C. 250, 56 L. Ed. 500 (1912), which followed
Reynol ds, this Court used the word "by" (the w tness was absent "by the w ongful
act of" the accused), a word that suggests causation, not notive or purpose.
Id., at 452, 32 S. . 250, 56 L. Ed. 500; see Eureka Lake & Yuba Canal Co. v.
Superior Court of Yuba Cty., 116 U. S. 410, 418, 6 S. . 429, 29 L. Ed. 671
(1886). And in Mdtes v. United States, 178 U S. 458, 473-474, 20 S. C. 993, 44
L. Ed. 1150 (1900), the Court spoke of absence "with the assent of" the
def endant, a phrase perfectly consistent with an absence that is a consequence
of , not the purpose of, what the assenting defendant hoped to acconplish.

Petitioner's argument that the word "procurenent” [*66] inplies purpose or
notive is unpersuasive. See Brief for Petitioner 26-28. Although a person may
"procure" a result purposefully, a person may also "procure" a result by causing
it, as the word "procure"” can, and at common | aw did, nean "cause,"” "bring
about," and "effect," all words that say nothing about notive or purpose. 2 N
Webster, An Anerican Dictionary of the English Language (1828); see also 2 C
Ri chardson, New Dictionary of the English Language 1514 (1839) (defining
"procure" to nmean "[t]o take care for; to take care or heed, . . . that any
thing be done; to urge or endeavor, to manage or contrive that it be done; to
acquire; to obtain"). The mpjority's simlar argunent about the word
"contrivance" fares no better. See ante, at 6 (citing, e.g., 1 J. Chitty, A
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Practical Treatise on the Crimnal Law 81 (1816) (hereinafter Chitty) ("kept
away by the neans and contrivance of the prisoner")). Even if a defendant had
contrived, i.e., devised or planned, to nmurder a victim thereby keeping her
away, it does not nean that he did so with the purpose of keeping her away in
m nd. Regardl ess, the rel evant phrase in Lord Mirley's Case is "by neans or
procurenent of" the defendant. 6 [*67] How. St. Tr., at 771 (enphasis added).
And, as | have expl ai ned, an absence "by means of" the defendant's actions may,
or may not, refer to an absence that the defendant desired, as compared to an
absence that the defendant caused.

The sole authority that expressly supports the majority's interpretation is
an 1858 treatise stating that depositions were adnissible if the witness "had
been kept out of the way by the prisoner, or by some one on the prisoner's
behal f, in order to prevent himfromgiving evidence against him" E Powell,
Practice of the Law of Evidence 166. This treatise was witten nearly 70 years
after the founding; it does not explain the basis for this conclusion; and,
above all, it concerns a conplete exception to the hearsay rule. Were there no
such limtation, all a nmurder victinis hearsay statenents, not sinply the
victims testinonial statenents, could be introduced into evidence. Here we deal
only with a constitutional bar to the admission of testinonial statements. And
an exception fromthe general constitutional bar does not autonatically admt
the evidence. Rather, it |leaves the State free to decide, via its own hearsay
rul es and hearsay exceptions, which such [*68] statements are sufficiently
reliable to admt.

B

G ven the absence of any evidence squarely requiring purpose rather than
intent, what is the majority to say? The majority first tries to draw support
fromthe absence of any nurder case in which the victinmls Mrian statenent was
read to the jury on the ground that the defendant had killed the victim See
ante, at 7-10. | know of no instance in which this Court has drawn a concl usion
about the neaning of a conmon-law rule solely fromthe absence of cases show ng
the contrary--at | east not where there are other plausible explanations for that
absence. And there are such expl anations here.

The npbst obvi ous reason why the majority cannot find an instance where a
court applied the rule of forfeiture at a nmurder trial is that many (perhaps
all) conmon-|aw courts thought the rule of forfeiture irrelevant in such cases.
In a nurder case, the relevant witness, the nmurder victim was dead; and
hi storical legal authorities tell us that, when a w tness was dead, the conmon
law adnmitted a Marian statenent. See, e.g., Lord Mrley's Case, supra, at 770-77
(Marian depositions "mght be read" if the witness was "dead or unable to
travel"); King v. Wodcock, [*69] 1 Leach 500, 502, 168 Eng. Rep. 352, 353
(1789) ("[I1]f the deponent should die between the tine of examination and the
trial of the prisoner, [the Marian deposition] may be substituted in the room of
that viva voce testinony which the deponent, if living, could al one have given,
and is adm tted of necessity as evidence of the fact"); J. Archbold, A Summary
of the Law Rel ative to Pleading and Evidence in Crimnal Cases 85 (1822) (where
a witness was "dead," "unable to travel," or "kept away by the neans or
procurenent of the prisoner," Marian depositions "may be given in evidence
agai nst the prisoner"). Because the Marian statenments of a deceased w tness were
admi ssible sinply by virtue of the witness' death, there would have been no need
to argue for their adm ssion pursuant to a forfeiture rule.
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Hi storical authorities also tell us that a Marian statenent could not be
admtted unless it was a proper Marian deposition, neaning that the statenent
was given in the presence of the defendant thereby providing an opportunity to
cross-exanmine the witness. And this was the case whether the w tness
unavail ability was due to death or the "means or procurenent” of the defendant.
See, e.g., ibid. [*70] (Were a witness was "dead," "unable to travel," or
"kept away by the nmeans or procurenent of the prisoner" depositions could be
read but they "nust have been taken in the presence of the prisoner, so that he
nm ght have had an opportunity of cross exam ning the w tness" (enphasis added));
2 W Hawkins, Pleas of the Crown 605-606 (6th ed. 1787) (hereinafter Hawkins);
Chitty, 78-80; 2 J. Bishop, New Crimnal Procedure 8§ 1194-1195, pp. 1020-1022
(2d ed. 1913) (hereinafter Bishop); Lord Fenw ck's Case, 13 Haw., at 602. Thus,
in a murder trial, where the witness was dead, either the Marian statenment was
proper and it came into evidence without the forfeiture exception; or it was
i mproper and the forfeiture exception could not have helped it cone in. Cf. King
v. Dingler, 2 Leach 561, 563, 168 Eng. Rep. 383, 384 (1791) (a top barrister of
the day argued successfully that "it is utterly inmpossible, unless the prisoner
had been present [at the Marian deposition], that depositions thus taken can be
read"). No wonder then that the nmgjority cannot find a nmurder case that refers
directly to the forfeiture exception. Common-|aw courts |ikely thought the
forfeiture exception irrelevant in such a [*71] case

The majority highlights two conmon-1 aw nurder cases that denonstrate this
poi nt--King v. Whodcock and King v. Dingler. See ante, at 7-9. As the ngjority
expl ains, in each of these two cases, the defendant stood accused of killing his
wife. In each case, the victimhad given an account of the crime prior to her
death. And in each case, the court refused to admt the statenents (statenents
that m ght have been admtted sinply by virtue of the fact that the w tness had
di ed) on the ground that they were not properly taken Marian statenents, i.e.,
not made in the presence of the defendant. Because adni ssion pursuant to the
forfeiture rule al so would have required the statenents to have been properly
taken, there woul d have been no reason to argue for their adm ssion on that
basis. Instead, in each case, the prosecution argued that the statenent be
admtted as a dying declaration. In Wodcock, depending on the account, the
court either instructed the jury to consider whether the statenents were nmade
"under the apprehension of death," or determined for itself that they were and
admtted theminto evidence. 1 Leach, at 504, 168 Eng. Rep., at 354; see 1 E
East, Pleas of the Crown 356 [*72] (1803) (reprinted 2004). In Dingler, because
the Crown admitted that the statenments were not nade "under apprehension of
i medi ate death,"” the statements were excluded. 2 Leach, at 563, 168 Eng. Rep.
at 384. The forfeiture rule thus had no place in Wodcock or Dingler, not
because of the state of nmind of the defendant when he conmitted his crine, but
because the victims testinbny was not a properly taken Marian statemnent.

The American nmurder cases to which the majority refers provide it no nore
support. See ante, at 9 (citing United States v. Wods, 28 F. Cas. 762, 763, F.
Cas. No. 16760, 4 D.C. 484 (CC DC 1834); Lewis v. State, 17 Mss. 115, 120, 1
Morr. St. Cas. 392 (1847); Montgonery v. State, 11 Chio 424, 425-426 (1842);

Nel son v. State, 26 Tenn. 542, 543 (1847); Smith v. State, 28 Tenn. 9, 23
(1848)). Like Wodcock and Dingler, these are dying declaration cases. Wile it
is true that none refers to the forfeiture exception, it is also true that none
of these cases involved a previously given proper Mrian deposition or its
equi val ent .

There are other explanations as well for the absence of authority to which
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the majority points. The defendant's state of mind only arises as an issue in
forfeiture cases where the witness has made [*73] prior statements agai nst the
def endant and where there is a possible nmotive for the killing other than to
prevent the witness fromtestifying. (Wwere that notive is certain, for exanple
where the defendant knows the w tness only because she has previously testified
against him the prior statenents would be admitted under the najority's purpose
rule and the question of intent would not cone up.) W can see from nodern cases
that this occurs alnost exclusively in the donestic violence context, where a
victimof the violence makes statenents to the police and where it is not
certai n whet her the defendant subsequently killed her to prevent her from
testifying, to retaliate against her for making statenents, or in the course of
anot her abusive incident. But 200 years ago, it m ght have been seen as futile
for wonen to hale their abusers before a Marian nagi strate where they woul d make
such a statement. See, e.g., State v. Rhodes, 61 N. C. 453, 459 (1868) (per
curiam) ("We will not inflict upon society the greater evil of raising the
curtai n upon donestic privacy, to punish the lesser evil of trifling violence").

| also recognize the possibility that there are too few old records avail abl e
[*74] for us to draw firm concl usions. Indeed, the "continuing confusion about
the very nature of the |aw of evidence at the end of the eighteenth century
underscores how prinmitive and undertheorized the subject then was." See J.
Langbein, The Origins of Adversary Crimnal Trial 248 (2003).

Regardl ess, the first explanation--that the forfeiture doctrine could not
have hel ped adnmit an inproperly taken Marian deposition--provides a sufficient
ground to conclude that the najority has found nothing in the common-|aw nurder
cases, donestic or foreign, that contradicts the traditional |egal principles
supporting application of the rule of forfeiture here. See Wllians, Crinina
Law & 18, at 39 (relying on sources at common |law for the proposition that the
accused "necessarily intends that which nust be the consequence of the act”
(internal quotation marks omitted)); LaFave, Substantive Criminal Law § 5.2(a),
at 341 ("the traditional viewis that a person who acts . . . intends a result
of his act . . . when he knows that that result is practically certain to foll ow
from his conduct, whatever his desire nay be as to that result").

The majority next points to a second |ine of common-|aw cases, cases [*75]
in which a court admitted a nurdered w tness'"dying declaration." But those
cases do not support the majority's conclusion. A dying declaration can cone
into evidence when it is "nade in extrenmty" under a sense of inpending death,
"when every hope of this world is gone: when every notive to fal sehood is
silenced, and the mnd is induced by the nost powerful considerations to speak
the truth." Wodcock, supra, at 502, 168 Eng. Rep., at 353; see King v.
Drummond, 1 Leach 337, 338, 168 Eng. Rep. 271, 272 (1784) ("[T]he mnd,

i npressed with the awful idea of approaching dissolution, acts under a sanction
equal Iy powerful with that which it is presuned to feel by a solem appeal to
God upon an oath"); see also Hawkins 619, n. 10; Mattox v. United States, 156
U S. 237, 243-244, 15 S. &. 337, 39 L. Ed. 409 (1895). The majority notes that
prosecutors did not attenpt to obtain admi ssion of dying declarations on
forfeiture grounds before trying to neet these strict "dying declaratio[n]"
requi renents. See ante, at 10. This failure, it believes, supports its
concl usi on that admi ssion pursuant to the forfeiture exception required a
showi ng that the defendant killed the witness with the purpose of securing the
absence of that [*76] witness at trial

There is a sinmpler explanation, however, for the fact that parties did not
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argue forfeiture in "dying declaration" cases. And it is the explanation | have
al ready nmentioned. The forfeiture exception permtted adm ssion only of a
properly taken Marian deposition. And where death was at issue, the forfeiture
exception was irrelevant. In other words, if the Marian deposition was proper
the rule of forfeiture was unnecessary; if the deposition was inproper, the rule
of forfeiture was powerless to help. That is why we find |l awers in "dying

decl arati on" cases arguing that the dying declaration was either a proper Marian
deposition (in which case it was admtted) or it was a "dying declaration” (in
which case it was admitted), or both. See, e.g., Dingler, supra, at 562, 168
Eng. Rep., at 383-384 (discussing the adnission of statenents either "as a
deposition taken pursuant to the [Marian] statutes"” or, in the alternative, "as
t he dying declaration of a party conscious of approaching dissolution"); King v.
Radbourne, 1 Leach 457, 46-461, 168 Eng. Rep. 330, 332 (1787) (sane); People v.
Restell, 3 H Il 289 (N Y. 1842) (sane); see also Chitty 79-81. Under these
circunmstances, [*77] there would have been little reason to add the word
"forfeiture."

For the sane reason, we can find "dying declarations" admitted in nurder
cases where no proper Marian deposition existed, see, e.g., King v. Wodcock, 1
Leach 500, 168 Eng. Rep. 352; 1 East, Pleas of the Crown, at 356, or in cases
i nvol ving, say, wills or paternity disputes, where Marian statenments were not at
all at issue, see 5 J. Wgnore, Evidence § 1431, p. 277, n. 2 (J. Chadbourn rev.
1974) (citing such cases fromthe 18th and 19th centuries). Cf. Langbein, supra,
at 245-246, nn. 291, 292 (at conmmon | aw, there existed both oath-based and
Cross-exam nati on-based rationales for the hearsay rule, with the latter only
becom ng domi nant around the turn of the 19th century (citing Gallanis, The R se
of Modern Evidence Law, 84 lowa L. Rev. 499, 516-550 (1999))).

The upshot is that the mpjority fails to achieve its basic objective. It
cannot show that the common | aw insisted upon a showing that a defendant's
purpose or notive in killing a victimwas to prevent the victimfromtestifying.
At the least its authority is consistent with my own view, that the prosecution
in such a case need show no nore than intent (based on [*78] know edge) to do
so. And the nost the majority night showis that the comopn | aw was not clear on
t he point.

v
A

The majority makes three argunents in response. First, it says that | am
wrong about unconfronted statements at comon |aw. According to the majority,
when courts found wongful procurenent, they admtted a defendant's statenents
wi t hout regard to whether they were confronted. See ante, at 15-19. That being
so, the majority's argunment goes, one must wonder why no one argued for
admi ssibility under the forfeiture rule in, say, Wodcock or Dingler. See ante,
at 7-11. The reason, the najority concludes, is that the forfeiture rule would
not have hel ped secure adm ssion of the (unconfronted) prior statenments in those
cases, because the forfeiture rule applied only where the defendant purposely
got rid of the witness. See ante, at 7. But the majority's house of cards has no
foundation; it is built on what is at npbst conmon-|aw silence on the subject.
The cases it cites tell us next to nothing about adm ssion of unconfronted
statenents.

Fenwi ck's Case, see ante, at 16 n. 3, for exanple, was a parlianentary
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attai nder proceeding; Parlianent voted to admt unconfronted statenments but

[*79] it is not clear what argunents for adm ssion Parlianent relied upon. See
generally 13 How. St. Tr. 537. Hence it is not clear that Parliament adnitted
unconfronted statenents pursuant to a forfeiture theory. In fact, the forfeiture
rule in a felony case was described in Fenwi ck's Case as applying where the

wi tness "hath given information agai nst [the defendant] to a proper nagistrate,"
id., at 594 (remarks of Lovel), i.e., a magistrate who nornmally would have had

t he def endant before himas well.

Harrison's Case, see ante, at 15-16, did admt an unconfronted statement, but
it was a statenent nade before a coroner. See 12 How. St. Tr., at 852. Coroner's
statenments seemto have had special status that nay sonetines have pernitted the
adm ssion of prior unconfronted testinonial statenments despite |ack of
cross-exam nation. But, if so, that special status failed to survive the
Atlantic voyage. See Crawford, 541 U.S., at 47, n. 2, 124 S. C. 1354, 158 L
Ed. 2d 177 (early American authorities "flatly rejected any special status for
coroner statements").

The Anerican case upon which the majority primarily relies, Rex v. Barber, 1
Root 76 (Conn. Super. C. 1775), see ante, at 16, consists of three sentences
that refer to "[olne [*80] Wite, who had testified before the justice and
before the grand-jury against Barber." 1 Root, at 76. Wiite was "sent away" at
Barber's "instigation" and the "court adnmitted witnesses to relate what Wiite
had before testified.” Ibid. I cannot tell fromthe case whether Wite's
statement was nade before a grand jury or was taken before a justice where
cross-exam nati on woul d have been possible. At |east sonme commentators seemto
think the latter. See W Best, The Principles of the Law of Evidence 467, 473
n. (e) (American ed. 1883) (listing Barber as a case "of prelimnary
i nvestigation before a nagistrate" where "evidence ha[d] been admitted, there
havi ng been a right of cross-exam nation"); 2 Bishop, 88 1194-1197, at 1020-1024
(expl aining that where a w tness had been "kept out of the way" by the
defendant, his prior testinony is admssible "if the defendant had the
opportunity to cross-exam ne the witness against him not otherw se,"” and giving
as a "[flamiliar illustration" of this principle cases before a commtting
magi strate including Barber); J. Stephen, A Digest of the Law of Evidence 161
American Note, Ceneral (1902) (citing Barber for the proposition that evidence
at a [*81] prelimnary hearing was adnissible "if the party against whomit is
of fered was present).

The majority's final authority, Wllians v. State, 19 Ga. 402 (1856), see
ante, at 17, involved the adm ssion of an "exam nation" taken by "the conmtting
magi strate." Such exam nations were ordinarily given in the presence of the
defendant. See R Greene & J. Lumpkin, Georgia Justice 99 (1835) (describing
procedures relevant to a magi strate's exam nation of a witness in CGeorgia); see
also M MKinney, The Anerican Magistrate and Gvil Oficer 235 (1850)
(testinmony of the accuser and his w tnesses taken by a nmagi strate "nust be done
in the presence of the party accused, in order that he may have the advantage of
cross-examining the wtnesses").

At the same time, every Suprene Court case to apply the forfeiture rule has
done so in the context of previously confronted testinmony. See, e.g., Reynolds,
98 U.S., at 158, 25 L. Ed. 244 (admitting previously confronted statenents
pursuant to a forfeiture rule); Diaz, 223 U.S., at 449, 32 S. C. 250, 56 L. Ed.
500 (sane); Mattox, 156 U. S., at 240, 15 S C. 337, 339 L. Ed. 409 (sane);
Motes, 178 U. S., at 470-471, 20 S. C. 993, 44 L. Ed. 1150 (sane).
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O course, nmodern courts have changed the ancient common-law forfeiture
rule--in nmy view, for the better. They now [*82] adnmit unconfronted prior
testinonial statenents pursuant to such a rule. See, e.g., United States v.

Carl son, 547 F.2d 1346, 1357-1360 (CA8 1976) (the earliest case to do so);
United States v. Mastrangelo, 693 F.2d 269 (CA2 1982); United States v. Rouco,
765 F.2d 983 (CAll 1985); see also Davis, 547 U S., at 834, 126 S. Ct. 2266, 165
L. Ed. 2d 224. But, as the dates of these cases indicate, the adm ssion of
unconfronted statenents under a forfeiture exception is a fairly recent
evidentiary devel opment. The majority evidently finds this el ephant of a change
acceptable--as do I. Wthout it, there would be no neani ngful nobdern-day
forfeiture exception. Wiy then does the majority strain so hard at what,
conparatively speaking, is a gnat (and a nonexistent gnat at that)?

In sum | have tried to show t he weakness of the foundati on upon which the
majority erects its claimthat the conmon | aw applied the forfeiture rule only
where it was a defendant's purpose or notive (not his intent based on know edge)
to keep the witness away. The majority says that "the nost natural reading of
t he | anguage used at common | aw' supports its view. Ante, at 14. As | have
shown, that is not so. See supra, at 3-4. The mpjority next points to "the
[*83] absence of common-law cases admitting prior statenents on a forfeiture
t heory" where the defendant prevented, but did not purposely prevent, the
witness fromtestifying. Ante, at 14. As | have pointed out, this absence proves
not hi ng because (1) the relevant circunmstances (there has been a prior
testinonial statenent, the witness is now unavail abl e due to defendant's
actions, and the defendant knows that the witness will not testify but that is
not his purpose) are likely to arise al nost exclusively when the defendant
nmurders the witness, and (2) a forfeiture theory was ordinarily redundant or
usel ess in such cases. See supra, at 14-15. The majority, describing its next
argunent as "conclusive," points to "innunerable cases" where courts did not
admt "unconfronted incul patory testinony by nurder victins" against a
defendant. Ante, at 14-15. The mpjority is referring to those dying declaration
cases in which unconfronted statenents were not adnmitted because the w tness was
not sufficiently aware of his inpending death when he nade them See ante, at 9.
But as | have explained, the forfeiture rule would have been unhel pful under
t hese circunstances. See supra, at 18. Finally, the majority [*84] points to a
"subsequent history" in the United States where questions about the defendant's
state of mnd did not begin to arise until the 1980's. Ante, at 14. | have
expl ai ned why that history does not support its view See supra, at 22. Having
only begun to swall ow the elephant in the late 1970's and early 1980's, it nakes
sense that courts would not have previously considered the gnat.

VWhile | have set forth what | believe is the better reading of the common-I|aw
cases, | recognize that different nodern judges m ght read that handful of cases
differently. Al the nore reason then not to reach firm conclusions about the
preci se nmetes and bounds of a contenporary forfeiture exception by trying to
guess the state of mind of 18th century | awers when they decided not to nmake a
particular argunent, i.e., forfeiture, in a reported case. That is why, in Part
I, supra, | have set forth other, nore conclusive reasons in support of the way
| would read the exception.

Second, the najority objects to that aspect of the forfeiture rule that
requires a judge to nake a prelimnary assessnent of the defendant's w ongful
act in order to determ ne whether the rel evant statements should be admtted.
[*85] See ante, at 23. But any forfeiture rule requires a judge to determ ne as
a prelinnary matter that the defendant's own w ongdoi ng caused the witness to
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be absent. Regardless, prelimnary judicial determ nations are not, as the
majority puts it "akin . . . to 'dispensing with jury trial."" Ante, at 11
(quoting Crawford, 541 U S., at 62, 124 S. . 1354, 158 L. Ed. 2d 177). W have
previously said that courts nmay nake prelimnary findings of this kind. For
exanpl e, where a defendant is charged with conspiracy, the judge is permtted to
make an initial finding that the conspiracy existed so as to deterni ne whether a
statement can be admitted under the co-conspirator exception to the hearsay
rule. See Bourjaily v. United States, 483 U.S. 171, 175-176, 107 S. C. 2775, 97
L. Ed. 2d 144 (1987) ("The inquiry nade by a court concerned with these matters
is not whether the proponent of the evidence wins or |oses his case on the
nmerits, but whether the evidentiary Rul es have been satisfied"). And even the
plurality is forced to admit that it is "sonmetines" necessary for "judge
toinquire into guilt of the charged offense in order to make a prelimnary
evidentiary ruling." Ante, at 21, n. 6.

Third, the plurality seens to believe that an ordinary intent requirenent,
[*86] rather than a purpose or notive requirenment, would let in too nuch
out-of-court testinonial evidence. See ante, at 20-22. Odinarily a nurderer
woul d know that his victimwould not be able to testify at a murder trial. Hence
all of the victims prior testinonial statenents would conme in at trial for use
agai nst a defendant. To insist upon a showi ng of purpose rather than plain
(know edge-based) intent would Iimt the amount of unconfronted evidence that
the jury nmight hear.

This argunent fails to account for the fact that overcoming a constitutiona
obj ection does not guarantee adm ssibility of the testinonial evidence at issue.
The States will still control adm ssibility through hearsay rul es and
exceptions. And why not? What inportant constitutional interest is served, say,
where a prior testinonial statenent of a victimof abuse is at issue, by a
constitutional rule that lets that evidence in if the defendant killed a victim
purposely to stop her fromtestifying, but keeps it out if the defendant killed
her knowi ng she could no longer testify while acting out of anger or revenge?

B

Even the majority appears to recognize the problemwith its "purpose"
requirenent, for it ends its opinion [*87] by creating a kind of presunption
that will transform purpose into know edge-based intent--at |east where donestic
violence is at issue; and that is the area where the problemis nost likely to
ari se.

JUSTI CE SQUTER, concurring in part, says:

"[ The requisite] elenent of intention would normally be satisfied
by the intent inferred on the part of the donestic abuser in the
cl assi ¢ abusive relationship, which is neant to isolate the victim
fromoutside help, including the aid of |aw enforcenment and the
judicial process. If the evidence for adm ssibility shows a continuing
relationship of this sort, it would nake no sense to suggest that the
oppr essi ng defendant miracul ously abandoned the dynani cs of abuse the
instant before he killed his victim say in a fit of anger." Ante, at
3.

This seenms to say that a showi ng of domestic abuse is sufficient to call into
play the protection of the forfeiture rule in a trial for nurder of the donestic
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abuse victim Doing so when, in fact, the abuser nay have had other nmatters in
m nd apart frompreventing the witness fromtestifying, is in effect not to

i nsi st upon a showi ng of "purpose." Consequently, | agree with this fornulation
though | would apply [*88] a sinple intent requirenent across the board.

\Y

The rule of forfeiture is inplicated prinarily where donestic abuse is at
i ssue. In such a case, a nmurder victimmay have previously given a testinonia
statement, say, to the police, about an abuser's attacks; and introduction of
that statenent nay be at issue in a later trial for the abuser's subsequent
murder of the victim This is not an uncomon occurrence. Each year, donestic
violence results in nore than 1,500 deaths and nore than 2 million injuries; it
accounts for a substantial portion of all homcides; it typically involves a
hi story of repeated violence; and it is difficult to prove in court because the
victimis generally reluctant or unable to testify. See Bureau of Justice
Statistics, Homicide trends in the U S.
htt p: // www. oj p. usdoj . gov/ bj s/ hom ci de/ t abl es/ rel ati onshi ptab. ht m (as visited
June 23, 2008, and available in Cerk of Court's case file); Dept. of Health and
Hurmman Services, Centers for Disease Control and Prevention, National Center for
Injury Prevention and Control, Costs of Intimate Partner Violence Agai nst Wnen
inthe United States 19 (2003); N. Wbsdal e, Understandi ng Domestic Honicide 207
(1999); Lininger, [*89] Prosecuting Batterers after Crawford, 91 Va. L. Rev.
747, 751, 768-769 (2005).

Regardl ess of a defendant's purpose, threats, further violence, and
ultimately nurder, can stop victinms fromtestifying. See id., at 769 (citing
finding that batterers threaten retaliatory violence in as many as half of al
cases, and 30 percent of batterers assault their victins again during the
prosecution). A constitutional evidentiary requirenment that insists upon a
showi ng of purpose (rather than sinply intent or probabilistic know edge) nay
permt the donestic partner who made the threats, caused the viol ence, or even
nmurdered the victimto avoid conviction for earlier crines by taking advantage
of later ones. In Davis, we recogni zed that "donmestic viol ence" cases are
"notoriously susceptible to intimdation or coercion of the victimto ensure
that she does not testify at trial." 547 U.S., at 832-833, 126 S. C. 2266, 165
L. Ed. 2d 224. W noted the concern that "[w] hen this occurs, the Confrontation
Cl ause gives the crimnal a windfall."” 1d., at 833, 126 S. C. 2266, 165 L. Ed.
2d 224. And we replied to that concern by stating that "one who obtains the
absence of a witness by wongdoing forfeits the constitutional right to

confrontation.” Ibid. To the extent that it insists [*90] upon an additiona
showi ng of purpose, the Court breaks the promise inplicit in those words and, in
doi ng so, grants the defendant not fair treatnment, but a windfall. |I can find no

hi story, no underlying purpose, no adm nistrative consideration, and no
constitutional principle that requires this result.

I nsofar as JUSTICE SOUTER s rule in effect presumes "purpose" based on no
nore than evidence of a history of donestic violence, | agree with it. In all
ot her respects, however, | must respectfully dissent.



