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STATE OF NEW JERSEY, PLAI NTI FF- RESPONDENT, v. ANGELO B.
RUOTOLO, DEFENDANT- APPELLANT
[ NO NUMBER | N ORI G NAL]
Suprenme Court of New Jersey
52 N.J. 508; 247 A 2d 1; 1968 N.J. LEXI S 261
Oct ober 21, 1968, Deci ded
[***2] [*510] The facts are
COUNSEL: [***1] WM. Thomas J. Shany undi sput ed. On  February 6, 1967,
ar gued t he cause for defendant's wife signed a conplaint in
def endant - appel | ant . the nunicipal court of New Brunsw ck
charging that the defendant failed to
M. Christopher R  Wod, Assistant support her and their two children in
Prosecutor, argued the cause for violation of NJ.S. 2A: 100- 2, an
plaintiff-respondent (M. Edward J. i ndi ctabl e ni sdeneanor. The conplaint
Dol an, M ddl esex County Prosecutor, was taken by the deputy court clerk of
attorney; M. Christopher R Wod on the nunicipal court, who issued a
the brief). warrant for the defendant's arrest.
The parties stipulate:
JUDGES: For affirmance  -- Chi ef
Justice Weintraub and Justices Jacobs, On February 20, 1967, the

Francis, Proctor, Hall, Schettino and
Haneman. For reversal -- None. The
opinion of the court was delivered by

Proctor, J.
OPI NI ON BY: PROCTOR

OPI NI ON

[ *509] [**2] The sole question
before us is whether an arrest warrant
for a m sdeneanor nmay constitutionally
be issued by a deputy clerk of a
nuni ci pal court, as permtted by
statute and court rules. Def endant
contends that a deputy clerk is not an
inmpartial judicial officer as required
by the United States Suprene Court's

interpretation of t he fourth
amendnment . 1
1 The fourth amendment is made
applicable to the states by the
fourteenth anendnent. Mapp V.
Chio, 367 US. 643, 81 S (.

1684, 6 L. Ed. 2d 1081 (1961).

Def endant was at hi s
apar t ment at 167 Remsen
Avenue in New Brunsw ck when
two officers of the Police

Depart ment of  that city,
ar med with t he above
warrant, displayed the sane
to his wfe and gained
entrance t heret o. When
asked where Defendant was,
the wfe pointed to the
bat hroom door and left the
room At the hearing upon
Def endant ' s noti on to
suppress evi dence, t he
officers testified that they

knocked on the bat hroom door

and saw the Defendant with
narcotic paraphernalia, when
he parted t he curtains

covering the glass on the
door, apparently to see who
had knocked.

The officers subsequently
forced t he door and
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conducted a search in which
t hey di scovered
i ncrimnating evi dence.
Def endant was placed under
arrest and t aken into
custody. [***3] 2
2 At the argunent before the

Appel | ate  Division, the State
conceded that the entry into
defendant's apartment could not
be justified on any theory of
consent of defendant' s wife.
VWiile we accept this concession,
because the point has not been
briefed or argued, there can be
l[ittle question that the wife, as
the conplaining wtness, is a
person much nore prone to consent

to police entry than soneone
confronting the police for the
first tine. See Bunper v. State
of North Carolina, 391 U S. 543,
88 S. Ct. 1788, 20 L. Ed. 2d 797
(1968).

indicted for
her oi n, and

The defendant was
unl awful  possession of
before trial nobved to suppress the
evi dence obtained pursuant to  his
arrest on the ground that his fourth
amendnent rights had been violated.
The notion was denied by the county
court and the Appellate Division
grant ed | eave to appeal . The
Appellate Division reversed the trial
court, holding that to the extent that
the New Jersey statute and court rules
permt the issuance of an arrest
warrant by a [***4] deputy clerk,
they contravene the fourth amendnent.
On the State's petition the Appellate

Division granted a rehearing [*511]
and recalled its opinion. Because the
rules of this Court were being
chal l enged, we then certified the
matter wupon the Appellate Division's
request.

N.J.S. 2A:8-27 provides that "* *
* any nmagi strate of a nunicipal [**3]
court, any clerk or deputy clerk
thereof * * * may, wthin the
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muni ci pality wherein an offender nay

be apprehended, admnistered or take
any oath, acknow edgnent, conplaint or
af fidavit to be used in t he
pr oceedi ngs, i ssue war r ant s and
summnses * * * " RR 8:3-2(a)(2)
states that "In the case of indictable

of fenses other than high m sdeneanors

and in instances of non-indictable
of f enses, if it appears from the
complaint that there is probable cause

to believe that an offense has been

conmmtted and that the defendant has
commtted it, a warrant for the arrest
of the defendant shall issue to any

officer authorized by law to execute
it." RR 8:3-2(b)(1) provides in
part: "The warrant shall be signed by

the conmitting nmagistrate or tested in
his name and signed by the person
enpowered by law to take conplaints.”
[***5] See also RR 3:2-2(a)(1) and
RR 8:3-2(a)(1) with regard to high
ni sdenmeanors. It is clear that the
statute and rules, read together,
aut horize a deputy clerk to issue an
arrest warrant.

does not assert that the
facts set forth in his wife's
conpl ai nt provide an i nsufficient
basis for his arrest. Rat her, he
contends that the fourth anendnent's
guarantee that "no Warrants shall
i ssue, but upon probable cause * * *"
as construed by the United States
Suprenme Court, requires that a neutral
and detached judicial officer make the
det ermi nati on. wng Sun v. United
States, 371 U S. 471, 83 S. C. 407, 9
L. Ed. 2d 441 (1963); Johnson v.
United States, 333 U S. 10, 68 S. Ct.
367, 92 L. Ed. 436 (1947). Defendant
asserts that a deputy clerk of a
muni ci pal court is not a judicial
officer wthin the meaning of the
above cases, and that therefore the
statute and rules permtting the

Def endant

practice are unconstitutional, and his
arrest illegal. Were defendant to
prevail, it would follow of necessity
that the evidence seized as a result
of an illegal arrest nmust be
suppr essed. [*512] G ordenello .

United States, 357 U S 480, [***6]
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78 S. . 1245, 2 L. Ed. 2d 1503 this rule, this Court has [ **4]
(1958). instructed all rmunicipal courts that
"no muni ci pal court enployee or other
Wth regard to the issuance of a enployee assigned to serve a nunicipa
warrant, there is no doubt that if a court may have any connection [*513]
determi nation of "probable cause" is with the police department." Muinicipa
to have any neaning, it nust be made  Court Bulletin Letter No. 68, p. 2,
by a neutral and detached court Sept enber 29, 1961.
official who is imune from"the often
conpetitive enterprise of ferreting Although the <clerks and deputy
out crime." Johnson v. United States, clerks are appointed by the governing
supra, 333 U S, at 14, 68 S. C., at aut horities, as are nost of the

369, 92 L. Ed., at 440.

An official associated in any way
with the prosecution of al | eged
of fenders, because of his allegiance
to |law enforcenment, cannot be allowed
to be placed in a position requiring
the inpartial judgnent necessary to
shield the citizen from unwarranted
intrusions into his privacy. See
State ex rel. Wite v. Sinpson, 28
Ws. 2d 590, 137 N.W2d 391 (1965),
holding that a statute pernitting a
district attorney to issue an arrest
warrant in a paternity suit violated
the fourth amendnent because the
district attorney was not an inparti al
judicial officer. See also State wv.
Matthews, 270 N.C. 35, 153 S. E 2d 791
(1967), holding that a police desk
of ficer is not the neutral and
detached judicial officer required by
the fourth amendnent.

[***7] In New Jersey, t he
muni ci pal court clerk or deputy clerk
is conpletely independent of any
agency charged with the apprehension

and prosecution of offenders. Pursuant
to its power as set forth in Art. VI,
§ 2, par. 3 of the New Jersey
Constitution, this Court promnulgated
R R 1:25C restricting the activities
of court personnel . By R R

1:25C(a)(7), clerks and deputy clerks

as menbers of the judicial branch of
gover nirent "shal | not hol d any
elective public office, nor be a
candidate therefor, shall not engage
in partisan political activity, and
shall not, w thout prior approval of
this court, hold any other public
of fice or position." In furtherance of

muni ci pal court judges, 3 there is no
guestion that the branch of government
to which a clerk or deputy clerk is

[***8] responsible is the judiciary.
C. In re Mttera, 34 NJ. 259, 266
(1961). As an of ficial of t he
muni ci pal court, he is as insulated

from prosecutorial influence as is the
judge of the court. Merely because he
does not wear a robe does not detract
from the «clerk or deputy clerk's
neutrality.

3 Where there is a judge of a
muni ci pal court of two or nore
nmuni ci paliti es, the judge is
nom nated and appointed by the

governor wth the advice and
consent of the Senate. N. J. S
2A: 8- 5.

A finding of neutrality, however,

goes only part of the way to justify
the challenged procedure. Before a

deputy clerk is constitutionally
permtted to determne whether the
facts as alleged by the conplainant

constitute
of fense has
t he def endant

probable cause that an
been committed and that
is the culprit, we nust

ask: Is the deputy clerk qualified to
exerci se t he necessary j udgrent ?
Def endant relies upon the decision of
the Supreme Court of Mnnesota in
State v. Paulick, 277 Mnn. 140, 151
N.W2d 591 [***9] (1967), whi ch
answer ed this question in t he
negative, and held that a statute

authorizing clerks and deputy clerks
to issue arrest warrants violated the
fourth amendnent. The court said:
"However conscientious and inpartia
may be the clerk of Hennepin County
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Muni ci pal Court who supervised the in order to determi ne the existence of
execution of the conplaint and issued pr obabl e cause. United St ates
the warrant on behalf of the village Conmi ssi oners, appointed by the United
of M nnet onka, his background and States District Courts, have been
experi ence we can assunme are not in invested with the power to issue
the law. It is highly inprobable that arrest warrant s in f eder al
he was qualified to deterni ne whether prosecuti ons. Fed. Rul es Crim
t he conpl ai nt and war r ant met Procedure 3, 4. Today, al nost
constitutional standards." Id., 277 one-third of t he United St at es
Mnn., at 150, 151 N.W2d, at 598; cf. Conmi ssioners [***11] are |aynen. See
Caulk v. Minicipal Court for Gty of Staff Menorandum [**5] Subcommittee
Wl mngton, Del., 243 A 2d 707 (1968). on Inprovenents in Judicial Mchinery,
Contra, Fam |y Fi nance  Corp. of reported in Hearings, Senate Judiciary
Bayvi ew v. Sniadach, 37 Ws. 2d 163, Conmittee, Federal Magistrates Act,
154 N.W2d 259 (1968); State v. Van 1967, p. 30. 4 A grand jury, from
Brocklin, 194 Ws 441, [ *514] 217 which lawers [*515] are routinely
N W 277 (1927); Kreulhaus v. Gty of excl uded, applies the standard of
Bi rmi ngham 164 Ala. 623, 51 So. 297, probabl e cause in deternining whether
26 L.R A, NS, 492 (1909). to return an indictment. Gand jurors

But we believe that background in
the law, although desirable, is not a
requi r enent i mposed by t he
Constitution on a deternmination of
probabl e cause. After all, probable
[***10] cause is a standard which is
designed to be applied by laynmen. A
poli ceman may nake an arrest w thout a
warrant where there is probable cause,
i.e, where there are facts which would
lead "a man of reasonable caution"” to
believe a crinme has been or is being
comm tted. Carroll v. United States,
267 U.S. 132, 162, 45 sS. . 280, 69
L. Ed. 543, 555 (1925). As the Suprene
Court stated in Brinegar v. United
States, 338 U.S. 160, 175, 69 S .
1302, 1310, 93 L. Ed. 1879, 1890
(1949):

"In dealing with probable
cause, * * * as the very
nane inplies, we deal wth
probabilities. These are
not technical; they are the
factual and practica
consi derations of everyday
life on which reasonable and

prudent nmen, not | egal
t echnici ans, act."
Throughout the history of this
country laymen have served in various

judicial capacities, and particularly

and petit jurors apply sundry rules of
law to factual conplexes; our jury
system rests upon the prenise that one

need not be a lawer to understand
gui di ng principles and to make
judgnents in the light of them At

the present time New Jersey has 37
muni ci pal court judges who are not
attorneys, all of whom have the power

to determine probable cause and,
indeed, to decide ultimate issues of
guilt. 5 O course, a United States
Conmi ssioner, or a nunicipal court
judge exercises a broader judicial
power than does a clerk or deputy
clerk who is authorized to determ ne

probable cause by statute and court
rul es.

4 Also in the federal system a
clerk of a nunicipal court who
has the authority to issue arrest
warrants under a state statute,

is consi dered to be a
"magi strate” wthin the nmeaning
of 18 US CA 8§ 3182, which
requires that before a prisoner

can be extradited there nust be
"an affidavit made before a
magi strate of any State * * *
charging the person demanded with

having committed * * * [a]
crime." Marks v. Eckerman, 57
App. D.C. 340, 23 F. 2d 761
(1927). See also Conpton v. State

of Alabamm, 214 U. S. 1, 29 S. O
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1968 N.J. LEXI S 261, ***11
605, 53 L. Ed. 885 (1909); People reasonabl e caution. It is a practical
V. Britt, 195 Msc. 722, 92 non-techni cal concept, not requiring
N.Y.S 2d 662 (Sup. C.), aff'd the conplex weighing of factual and
276 App. Div. 815, 93 NY.S 2d | egal considerations which is the
704 (1949). judge's daily task. In issuing arrest
[***12] warrants pernmitted by N.J.S. 2A 8-27
5 These 37 nmunicipal court and R R 8:3-2, <clerks and deputy
judges are eligible to retain cl erks possess the neutral status and
their positions because they had qualifications necessary to conport
been appointed prior to January with the requirenents of the fourth
1, 1952. N J.S. 2A: 8-7. anmendnent .
By its very nature probable cause The order of the trial court is

is a standard which can be applied by
laymen, so long as they exercise

af firned.



