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PATTERSON, J., writing for a majority of the Court.

In this appeal, the Court considers whether plaintiff is a bank “customer” who can bring a claim
under Article 4A of the Uniform Commercial Code (UCC), N.J.S.A. 12A:4A-101 to -507, and, if not,
whether plaintiff, as a non-bank customer, can assert a common law negligence claim against the bank.

Plaintiff Brendan Allen and defendant Asnel Diaz Sanchez engaged in a joint business venture to
perform work on the Bergen-Hudson Light Rail project. Allen and Sanchez decided to operate the joint
venture through Sanchez’s company, ADS Associates, Inc. (ADS). On October 2, 2003, Allen and
Sanchez went to Oritani Savings Bank (Oritani) and, with the assistance of Oritani employee Marlene
Fabregas, opened a dual-signature account in the name of ADS. The account was separate from
preexisting accounts that ADS had with Oritani and required both Allen’s and Sanchez’s signatures to
transact business from the account. Using an Oritani form, Sanchez also issued a corporate resolution
appointing Allen as Treasurer of ADS. The Bank’s “Business Checking Account” Agreement (Account
Agreement), which was signed by Allen and Sanchez, acting on behalf of ADS, and Fabregas, acting on
behalf of Oritani, required ADS to “examine the [monthly statement issued by Oritani] and report any
problem or error with an account statement within 60 days after the statement is sent to [ADS].” Failure to
do so meant that Oritani would “not [be] liable for such problem or error.” The Account Agreement
further provided that ADS would be “liable for any losses or expenses caused by [ADS’s] employees,
owners, principals or agents who forge or alter any instrument or endorsement or make any unauthorized
charge to [ADS’s] account.” Fabregas explained to Allen and Sanchez that only ADS, as the account
holder, would receive bank statements, and that Oritani would not separately mail bank statements to
Allen. Soon after ADS commenced work on the project, Sanchez, using Oritani’s internet banking
services, linked the dual-signature ADS account to other ADS accounts within his control. Thereafter,
without Allen’s knowledge, through a series of internet transactions, Sanchez transferred a substantial
sum of money from the dual-signature ADS account that he had opened with Allen to his other ADS
accounts.

After learning of Sanchez’s transfers, Allen filed a lawsuit alleging, among other things,
common law negligence and UCC violations against Oritani. The trial court dismissed Allen’s individual
claims against Oritani, but permitted Allen to file claims against Oritani on behalf of ADS. Following the
close of all evidence but before the case was submitted to the jury, the court considered motions to
dismiss filed pursuant to Rules 4:37-2(b) and 4:40-1, and dismissed all the claims that Allen brought on
ADS’s behalf except for a UCC Article 4A claim. In dismissing the negligence claim, the trial court
reasoned that “because the internet transfers are covered by Article 4A any negligence or gross negligence

http://njlaw.rutgers.edu/collections/courts/supreme/a-114-11.opn.html 1177


http://njlaw.rutgers.edu/collections/courts/wordperfect/appellate/a-114-11.doc
http://lawlibrary.rutgers.edu/cgi-bin/citation.cgi?file=/collections/courts/supreme/a-114-11.opn.html

10/21/2014 a-114-11.opn.html

claim based upon them is preempted by Article 4A.” The jury subsequently returned a verdict in ADS’s
favor on the sole remaining Article 4A claim. The trial court, however, entered a judgment
notwithstanding the verdict in favor of Oritani premised on the indemnification provision in the Account
Agreement. On appeal, the Appellate Division determined that Allen could not pursue claims on behalf of
ADS based on a resolution issued by Sanchez denying Allen that authority. The panel held, however, that
Allen could pursue common law claims on his own behalf against Oritani based on his “special
relationship” with Oritani pursuant to City Check Cashing, Inc. v. Manufacturers Hanover Trust Co., 166
N.J. 49, 60-65 (2001). The panel therefore reversed the trial court’s order dismissing Allen’s individual
common law negligence claim and remanded for a new trial. The Court granted limited certification. 210
N.J. 260 (2012).

HELD: Allen may not assert a UCC Article 4A claim against Oritani because he is not a bank
“customer” under the statute. Allen also may not assert a common law negligence claim against Oritani
because such a claim would contravene the objectives of Article 4A. Even if Article 4A did not bar
Allen’s negligence claim, no “special relationship” existed to create a duty of care between Oritani and
Allen under City Check Cashing, 166 N.J. 49.

1. Article 4A of the UCC was enacted in 1994 to address electronic funds transfers. Article 4A
provides the statutory framework that governs the transactions at issue in this case because Sanchez’s
internet transfers from the dual-signature ADS account to his other ADS accounts were “funds transfers”
within the meaning of Article 4A. See N.J.S.A. 12A:4A-104(1). Article 4A defines in detail the rights and
obligations of banks and their customers concerning non-authorized funds transfers. Throughout the
statutory provisions and their official comments, the word “customer” is used to describe the person or
entity entitled to pursue a remedy against a bank if the statutory requirements for a cause of action are
met. The term “customer” is defined as “a person, including a bank, having an account with a bank or
from whom a bank has agreed to receive payment orders.” N.J.S.A. 12A:4A-105(1)(c). The record here
demonstrates that ADS, and not Allen, was Oritani’s “customer.” ADS, not Allen, executed the Account
Agreement, was the account holder, and was entitled to receive bank statements and to report account
errors. The record contains no evidence that Oritani ever agreed to receive a payment order from Allen or
acted in a manner that could have induced Allen to believe that he was its “customer.” Therefore, because

9, 6

Allen was not Oritani’s “customer,” he cannot pursue a claim against the bank under UCC Atrticle 4A.
(pp. 18-26)

2. Notwithstanding its expansive language, “the UCC does not purport to preempt the entire body of
law affecting the rights and obligations of parties to a commercial transaction.” N.J. Bank, N.A. v.
Bradford Sec. Operations, Inc., 690 F.2d 339, 345 (3d Cir. 1982). In City Check Cashing, this Court
considered whether a check-cashing service that was not the customer of the defendant bank could assert
a common law cause of action against the bank. 166 N.J. at 52-55. The Court held that “in the check
collection arena, unless the facts establish a special relationship between the parties created by agreement,
undertaking or contact, that gives rise to a duty, the sole remedies available are those provided in the
[UCC].” Id. at 62. In Brunson v. Affinity Federal Credit Union, the Court underscored its holding in City
Check Cashing, noting that “in the unique context of whether a bank owes a duty to a non-customer, it is
clear that ‘[a]bsent a special relationship, courts will typically bar claims of non-customers against
banks.”” 199 N.J. 381, 400 (2009) (alteration in original) (quoting City Check Cashing, 166 N.J. at 60).
(pp- 26-30)

3. In that analytical framework, the Court considers whether a claim by Allen against Oritani premised
upon common law negligence would contravene the provisions of UCC Article 4A. The official
comments to UCC Article 4A make clear that it was enacted to comprehensively define the rights and
remedies of parties affected by the funds transfers governed by the statute’s terms. See N.J.S.A. 12A:4A-
102 cmt. 1. The dispute in this case arises from a setting directly addressed by Article 4A -- a bank’s
acceptance of an order transferring funds from one account held by its customer to another of that
customer’s accounts. Consequently, this matter is among the disputes for which the Legislature intended
Article 4A to constitute “the exclusive means of determining the rights, duties and liabilities of the
affected parties.” Ibid. If Allen were permitted to assert a negligence claim against Oritani, the “careful
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and delicate balancing” of competing interests that generated Article 4A would be undermined. Ibid.
Therefore, a decision authorizing Allen to assert a negligence claim in this case, in which he clearly lacks
the status of a customer, would contravene the purpose and the terms of Article 4A. (pp. 30-36)

4. Even if Article 4A’s language and intent did not bar a negligence claim, no duty of care premised
upon a “special relationship,” as contemplated in City Check Cashing, could be found in the
circumstances of this case. The duty of care recognized in City Check Cashing must be premised on a
special relationship derived from the parties’ “agreement, undertaking or contact.” 166 N.J. at 62. None of
those sources of a special relationship can be found in this case. Oritani had no direct agreement with, or
undertaking for the benefit of, Allen as an individual. The Account Agreement and the statements of
Oritani’s representative made clear that its duties were to ADS and that Allen was not individually
Oritani’s customer. There was also no contact between Allen and Oritani that would support a special
relationship. In City Check Cashing, the Court characterized “contact,” comparing it to agreements and
undertakings, as “the loosest of the three terms, defined as the ‘establishment of communication with
someone.’” Id. at 62 (quoting Webster’s Ninth New Collegiate Dictionary 282 (9th ed. 1984)). Allen’s
“contact” with Oritani was limited to two visits: The October 2, 2003, meeting to open the dual-signature
ADS account with Sanchez, and a visit to the bank after Allen learned of Sanchez’s transfers. The record
reveals no contact at all between Allen and Oritani during the period in which Sanchez conducted the
disputed transfers, much less a communication that would have alerted Oritani to monitor ADS’s account
activity. (pp. 36-40)

The judgment of the Appellate Division is REVERSED, and the judgment of the trial court is
REINSTATED.

JUSTICE ALBIN, DISSENTING, expresses the view that Allen was a bank customer for UCC
purposes and his common-law negligence claim pursuant to City Check Cashing was not inconsistent
with the UCC; therefore, he should have been permitted to proceed on both claims.

CHIEF JUSTICE RABNER, JUSTICES LaVECCHIA and FERNANDEZ-VINA, and
JUDGES RODRIGUEZ and CUFF (temporarily assigned) join in JUSTICE PATTERSON’s
opinion. JUSTICE ALBIN filed a separate, dissenting opinion.

http://njlaw.rutgers.edu/collections/courts/supreme/a-114-11.opn.html

3/77



10/21/2014 a-114-11.opn.html

SUPREME COURT OF NEW JERSEY
A- 114 September Term 2011
069987

ADS ASSOCIATES GROUP,
INC., and BRENDAN
ALLEN,

Plaintiffs-
Respondents,

ORITANI SAVINGS BANK,

Defendant-Appellant,

and

ASNEL DIAZ SANCHEZ,

Defendant.

3 Reargued April 9, 2014 - Decided September 30,
2014

On certification to the Superior
Court, Appellate Division.

Gregg S. Sodini argued the cause for
appellant.

Gary S. Newman argued the cause for
respondents (Newman & Denburg,
attorneys) .
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JUSTICE PATTERSON delivered the opinion of the Court.

In this appeal, the Court considers whether an
individual who is not the customer of a bank can assert a
common law negligence claim, premised upon the bank’s
allegedly improper handling of a corporation’s funds

transfers.

This case arose from a business venture that was
established by plaintiff Brendan Allen (Allen) and
defendant Asnel Diaz Sanchez (Sanchez). The venture was
operated through plaintiff ADS Associates, Inc. (ADS), a
corporation fully owned by Sanchez. Allen and Sanchez
opened a business checking account in the name of ADS at
a branch of Oritani Savings Bank (Oritani), where ADS had
preexisting accounts. By agreement between ADS and
Oritani, the new ADS account required the signatures of
both Allen, who served as ADS’s Treasurer, and Sanchez to
appear on each check drawn on the account. Despite that
limitation, Sanchez linked the new ADS account to other
ADS accounts within his control and, through a series of
internet transactions, transferred a substantial sum of
money from the ADS account he had established with Allen

to his other ADS accounts.

After learning of these transfers, Allen sued
Oritani and Sanchez. Although it dismissed Allen’s
claims, the trial court permitted Allen to assert claims
on ADS’s behalf against Oritani, notwithstanding
Sanchez’s issuance of a resolution denying Allen the
authority to maintain an action on ADS’s behalf. A jury

returned a verdict in favor of ADS. The trial court,
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however, entered a judgment notwithstanding the verdict
in favor of Oritani premised on an indemnification
provision in the agreement governing ADS’s account with

Oritani.

An Appellate Division panel reversed the trial
court’s determination. It found that the ADS resolution
signed by Sanchez deprived Allen of authority to assert a
claim on behalf of ADS. The panel held, however, that
Allen could assert a common law negligence claim against
Oritani despite the fact that he was not Oritani’s
banking customer. It concluded that, by virtue of their
prior communications, Allen had a “special relationship”
with Oritani, pursuant to this Court’s holding in City

Check Cashing, Inc. v. Manufacturers Hanover Trust Co.,

166 N.J. 49, 60-65 (2001), and that Oritani had a duty to
advise Allen of its internet banking policies when he and

Sanchez opened the ADS account.

We concur with the trial court that Article 4A of
the Uniform Commercial Code (UCC), N.J.S.A. 12A:4A-101 to
-507, governs the wire transfers at the center of this
case, and that Allen may not assert a claim under Article
4A against Oritani because he does not meet the statutory
definition of a bank “customer.” N.J.S.A. 12A:4A-105(1)
(c) . We further hold that Allen may not assert a
negligence claim based upon an alleged special

relationship with Oritani under City Check Cashing,

supra, 166 N.J. at 59-62. The Legislature enacted Article
4A to comprehensively address the issues raised by funds
transfers and to determine the rights, duties, and
liabilities of the parties affected by such transactions.

Allowing Allen’s common law negligence claim to proceed
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would undermine the statute’s objectives.

Accordingly, we reverse the determination of the
Appellate Division, and reinstate the judgment of the

trial court.

We derive our account of the facts from the trial
testimony and documents admitted into evidence before the

trial court.

3 In August 2003, Allen approached Sanchez regarding a
potential business venture involving the removal of a dirt
stockpile from a construction site for the Bergen-Hudson Light
Rail project. When Allen learned of the Bergen-Hudson Light Rail
project, he was interested in bidding on it, but concluded that
to proceed with the venture he would need to operate through a
corporate entity with a union contract and minority-owned
business status. Consequently, Allen approached Sanchez, who was

already the sole shareholder, officer, and director of ADS, a

New Jersey corporation established in September 2001.1

Allen and Sanchez agreed to Jjointly bid on the
project and perform the work should their bid be
successful. According to Allen, Sanchez undertook the
tasks of billing, preparing invoices, processing all
paperwork, managing the checkbook, and reviewing bank
statements. Further, Sanchez testified that he and Allen
agreed that ADS would assume liability related to the
work. Allen and Sanchez agreed that after all expenses
related to the venture were paid, Allen would receive

seventy percent of the profits and Sanchez would receive

thirty percent.?
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ADS was the successful bidder on the project and was
awarded the Bergen-Hudson Light Rail contract. With the
work about to commence, Allen and Sanchez agreed to open
a bank account at Oritani, at which ADS already held
accounts. According to Allen, the account was to be
opened in ADS’s name because of ADS’s status as an

established minority-owned business.

3 On October 2, 2003, Allen and Sanchez visited Oritani to
open the account. They met with Marlene Fabregas, a
representative of the bank. Allen testified that he and Sanchez
explained to Fabregas that they wanted to open an account
separate from ADS’s preexisting accounts in order to
cooperatively control funds relating to what they termed their
“Joint venture.” According to Allen, he and Sanchez advised
Fabregas that they wanted a dual-signature account, on which
neither individual could unilaterally write a check without the

other’s signature.

The new Oritani account was opened under the name
“ADS Associates Group Inc.,” with ADS’s tax
identification number. The blank checks provided by
Oritani included the notation “two signature lines
required,” with spaces for both Allen and Sanchez to sign
each check. Allen and Sanchez were listed as the

authorized signatories on the account’s signature cards.

Allen testified that during the initial meeting with
Fabregas, at the suggestion of Sanchez, he was given the
title of Treasurer of ADS. On an Oritani form, Sanchez,
acting as ADS’s Secretary, formalized Allen’s appointment
as ADS Treasurer in a corporate resolution dated October
2, 2003. The resolution provided that Allen’s appointment

would remain effective until it was rescinded or modified

http://njlaw.rutgers.edu/collections/courts/supreme/a-114-11.opn.html 8/77



10/21/2014 a-114-11.0pn.html
by ADS. Allen testified that it was his understanding
that his role as Treasurer involved approving payments

from the account.

Allen and Sanchez, acting on behalf of ADS, and
Fabregas, acting on behalf of Oritani, signed the Bank’s

“"Business Checking Account” Agreement (Account

Agreement) .3 The Account Agreement provided in part:

You will receive a monthly statement
reflecting all account activity, all
charges assessed therewith and the
balance of vyour account, together
with canceled checks for the period.
In order to preserve your rights, you
must examine the statement and report
any problem or error with an account
statement within 60 days after the
statement is sent to you or [Oritani]
is not 1liable for such problem or
error. This includes a forged,
unauthorized or missing signature or
endorsement, a material alteration, a
missing or diverted deposit, or any
other error or discrepancy.

The Account Agreement further provided that ADS would be
“liable for any losses or expenses caused by [ADS’s]
employees, owners, principals or agents who forge or
alter any instrument or endorsement or make any

unauthorized charge to [ADS’s] account.”

According to Allen, during the October 2, 2003,
meeting, Fabregas explained that only ADS, as the account
holder, would receive bank statements, and that Oritani
would not separately mail bank statements to Allen.
Therefore, Allen and Sanchez determined that it would be
Sanchez’s responsibility to review the bank statements

and to report any errors to Oritani.

3 In October 2003, when Allen and Sanchez opened the ADS

account, Oritani offered its customers internet banking
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services, accessible to any authorized signatory on an account
through a separate electronic banking application. At trial,
Marjorie Lois Chup, a manager in Oritani’s electronic banking
services, testified about Oritani’s internet banking policy. She
stated that any individual who was an authorized signatory on an
account could complete an application to gain access to the

internet banking services using a selected code, and could then

link the account holder’s existing accounts online.? The
Account Agreement signed by Allen, Sanchez and Fabregas
did not set forth any provision, or state any bank
policy, regarding the linking of accounts via the
internet. The internal Oritani Branch Procedures Manual
in effect in 2003 did not expressly address internet
transactions, but generally discussed funds transfers
between Oritani accounts. It provided that “[a]ll
signatures that are required for withdrawal of funds from
the ‘from’ account [must be] present” before a transfer

between two Oritani accounts would be authorized.

Using his own funds, Allen made the initial deposit of
$750 into the new ADS account, and later wired $28,000
into the account to cover payments to vendors. As Allen
conceded in his testimony, all remaining deposits into
the new ADS account were made by Sanchez. At a September
10, 2008 pretrial hearing, Sanchez maintained that he
deposited between $200,000 and $400,000 of his own money

into the account during the course of the project.

According to Allen, between October 2003 and June 2004,
he and Sanchez met frequently to sign checks, which were
used to pay ADS’s vendors and to reimburse Allen and
Sanchez for expenses paid using their personal funds. At

times, when Allen was difficult to reach, Sanchez would
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arrange for Allen to pre-sign checks so that Sanchez
could use them to pay ADS expenses. Allen testified that
Sanchez did not maintain a running balance in ADS’s
checkbook and conceded that he did not challenge that
practice. He testified that on occasion he requested to
see bank statements for the account, but maintained that
Sanchez, in response to his requests, offered only
excuses as to why he could not provide the statements to
Allen. With Sanchez handling the bank account and
reviewing statements on ADS’s behalf, Allen had no direct
contact with the bank between the initial meeting on
October 2, 2003, and June 15, 2004, when he discovered

the internet transactions at issue in this case.

Soon after ADS commenced work on the project, Sanchez,
using the Oritani website, linked the new ADS account
with two other preexisting ADS accounts that were
approved for internet banking. According to Sanchez, he
linked the three accounts because Allen’s unavailability
made it difficult to pay expenses incurred in the Bergen-
Hudson Light Rail project. Between October 15, 2003, and
June 14, 2004, Sanchez made eighty-five transfers,
totaling $613,972.26, from the dual-signature account to
the two other ADS accounts that he had previously
established on ADS’s behalf. He made six transfers,
totaling $61,400, from ADS’s two other accounts to the
dual-signature account. At trial, Allen denied ever
authorizing internet banking on the ADS account or having

contemporaneous knowledge of these transfers.

According to Allen, on June 15, 2004, he discovered
that Sanchez had made internet transfers of money from

the dual-signature ADS account. That day, a check from
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the dual-signature account in the amount of $70,000,
written to a company that Allen owned with his wife,
failed to clear due to insufficient funds. Allen
testified that, later that morning, a distraught Sanchez
visited him and told him that “[t]lhere’s no more money”

in the account and that he had “used it for expenses.”

Allen immediately went to the Union City Oritani
branch, seeking information about the account. After an
Oritani employee refused to provide him with bank
statements for the account, Allen spoke directly with
branch manager Rocco Pinto. Pinto testified that Allen’s
request to see statements for the dual-signature account
was declined because Sanchez was not present to co-
authorize the request. Allen testified, however, that
Pinto gave him records of transactions on the ADS account
conducted during the previous five months. Later, Allen’s
wife obtained statements from Oritani covering the first

three months of the account’s existence.

Notwithstanding these developments, Allen continued to
work with Sanchez on the Bergen-Hudson Light Rail project
for nearly a year. Sanchez made no further internet
transfers of funds from or to ADS’s dual-signature
account, and discontinued his participation in his
business venture with Allen in April 2005. After Sanchez
ceased working on the project, Allen continued to
transact business for the project under the ADS name.
Allen testified that he did not file criminal charges

against Sanchez.

At trial, Sanchez refuted the suggestion that he stole
money from ADS’s account. He testified that the Bergen-

Hudson Light Rail contract was unprofitable and that, by
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the conclusion of the project, ADS was subject to
numerous liabilities for which he was the personal
guarantor. Sanchez stated that as a result of these
remaining liabilities, he was forced to file for
bankruptcy. According to Sanchez, ADS suffered no damages

due to Oritani’s conduct.
IT.

3 On May 17, 2006, Allen filed this action in the Law
Division, naming Oritani and Sanchez as defendants. After an
initial period of discovery, Oritani moved for summary judgment
to dismiss Allen’s complaint against it. Allen cross-moved for

A\

summary judgment and to amend the complaint to include ADS “as a
[pllaintiff by and through its treasurer Brendan Allen.” The
trial court granted Oritani’s motion and dismissed Allen’s
individual claims. However, it entered orders designating ADS as
a plaintiff in this matter and stated that “nothing herein

prevents [ADS] from asserting a corporate claim against

Oritani.”

Oritani then filed a second motion for summary Jjudgment
seeking to dismiss the claims asserted by Allen on behalf
of ADS. Allen’s counsel filed a cross-motion for partial
summary Jjudgment on behalf of a plaintiff designated as
“ADS Associates Group, Inc. formerly Brendan Allen”

A\

seeking a declaration that $613,972 represented “an
amount not authorized and not effective as the order of
the customer or not enforceable against the customer with
such declaration subject to [d]efendant’s defenses.” The
trial court denied Oritani’s summary judgment motion,
denied ADS’s cross-motion for partial summary Jjudgment,

directed ADS to file an amended complaint naming itself

as the plaintiff, and ordered further discovery.
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Allen then filed an amended complaint in his own
name as well in the name of ADS. ADS and Allen asserted
claims against Oritani for breach of contract,
conversion, violation of wvarious UCC provisions, general
liability, negligence, gross negligence, breach of

fiduciary duty and good faith, violations of the Consumer

Fraud Act, N.J.S.A. 56:8-1 to -20, and common law fraud.->
In its answer to the amended complaint, Oritani asserted
counterclaims against Allen and ADS alleging, among other
claims, that Allen fraudulently asserted a cause of
action on ADS’s behalf without authorization in violation
of New Jersey’s Frivolous Litigation Statute, N.J.S.A.
2A:15-59.1. Oritani also asserted cross-claims against

Sanchez.®

Prior to trial, at the request of Oritani’s counsel,
Sanchez signed a resolution on behalf of ADS. The
resolution stated that Allen lacked authorization to file
suit or “otherwise take action on behalf of ADS,” that
Allen’s counsel was not authorized to represent ADS, and
that ADS had no cause of action against Oritani or
Sanchez. Notwithstanding the terms of the resolution, the
trial court denied Oritani’s third motion for summary
judgment and entered an order authorizing Allen to

prosecute claims against Oritani on ADS’s behalf.

With trial imminent, the trial court conducted a
hearing pursuant to N.J.R.E. 104 (a). During the course of
that hearing, the trial court determined that Allen had
standing to bring suit on behalf of ADS by virtue of the
fact that he had a fiduciary duty to ADS as one of its
officers. However, the court determined that Allen could

not assert claims against Oritani on his own behalf.
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The case was tried before a jury. Following the close of
all evidence but before the case was submitted to the
jury, the court considered the parties’ motions to
dismiss brought pursuant to Rules 4:37-2(b) and 4:40-1.
At a subsequent hearing, the trial court dismissed all
the claims brought by Allen on behalf of ADS except for

the claim premised on Oritani’s alleged violations of UCC

Article 4A.7 In dismissing the negligence claim, the
trial court reasoned that “because the internet transfers
are covered by Article 4A any negligence or gross
negligence claim based upon them is preempted by Article
4A."” The court also dismissed all counterclaims asserted
by Oritani against plaintiffs except for the counterclaim
alleging that plaintiffs violated the Frivolous
Litigation Statute, N.J.S.A. 2A:15-59.1. Plaintiffs’ sole
remaining claim -- for Oritani’s alleged violation of UCC

Article 4A -- was submitted to the jury.

The jury returned a verdict in favor of ADS. It
found that none of the internet transfers initiated by
Sanchez between October 15, 2003, and June 14, 2004 had
been authorized by ADS, and that ADS had objected to
these transfers within one year of the date upon which it
received notice of them. The jury awarded damages to ADS
in the amount of $295,500. When the trial court inquired
how the jury arrived at this figure, the jury responded
that it represented the total amount of internet
transfers from ADS’s new Oritani account between April 2,
2004, and June 14, 2004. The jury explained that this was
“representative [of] 60 days from the date of

notification.”8

3 On October 28, 2008, Oritani moved pursuant to Rule 4:40-2
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for a judgment notwithstanding the verdict. The trial
court granted Oritani’s motion and dismissed ADS’s UCC
claim with prejudice. It reasoned that the Account
Agreement required ADS to indemnify Oritani for losses
and expenses caused by Sanchez, who was a corporate

officer when he transferred the disputed funds.

ADS and Allen appealed the trial court’s judgment.? The
Appellate Division reversed the trial court’s
determination. It ruled that in the wake of ADS’s
resolution divesting Allen of the authority to litigate
on its behalf, Allen no longer had the right to pursue

ADS’s corporate claims against Oritani.

The panel, however, reasoned that although Allen was
not Oritani’s customer, he could pursue common law claims
on his own behalf against Oritani. The panel recognized a
special relationship between Allen and Oritani within the

meaning of this Court’s decision in City Check Cashing,

supra, 166 N.J. at 59-62. In support of its finding of a
“special relationship,” the panel cited Allen’s
insistence on a dual-signature checking account in his
October 2, 2003, meeting with Oritani’s representative
and Sanchez, Oritani’s knowledge of ADS’s two preexisting
accounts, trial testimony about Oritani’s internet
policies, and the jury’s finding that Sanchez’s internet
transfers were unauthorized by ADS. The panel reasoned
that Oritani had a duty to disclose to Allen that the
bank’s internet banking policy would allow Sanchez to
move funds between ADS accounts under his control. It
reversed the trial court’s order dismissing Allen’s
individual common law negligence claims and remanded for

a new trial.
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We granted certification, limited to the issue of
whether Allen may maintain a common law non-customer

negligence claim against Oritani. 210 N.J. 260 (2012).
ITT.

Oritani argues that the Appellate Division misapplied

this Court’s decision in City Check Cashing, and that the

panel granted broader rights to Allen, a non-customer,
than the rights accorded to customers. It contests the
panel’s conclusi