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A. Proposed Rule Amendments Recommended for Adoption.
1. Stateinthelnterest of T.M.

In State in the Interest of T.M., 166 N.J. 319 (2001), T.M., atweve-year old

juvenile, who was functioning at the level of a nine-year old, committed an act of
crimina sexual contact on a six-year old girl. At the delinquency hearing the
prosecutor made a proffer of the “factual basis’ for the crimein lieu of live testimony.
Defense counsdl stated he did not oppose the proffer but indicated his client had no
memory of the day the crime occurred. T.M. was sentenced to probation with
conditions. Three years later T.M. moved to vacate his guilty plea when his mother
learned he would be subject to Megan's Law. This motion was denied and the
Appdlate Divison affirmed the decision of the motion judge. The Appellate Divison
acknowledged that the trial court had not inquired of T.M. concerning his guilt but
observed this was unnecessary because it characterized the delinquency proceeding
asatrial on aset of uncontroverted facts,

The Supreme Court disagreed with the Appellate Division and concluded that
the delinquency proceeding resulted in a guilty plea that lacked the procedurd
safeguards that should have attended it. Id. at 325.

The Court stated that while atrial of a criminal case based on stipulated facts
may be a useful mechanism, in some circumstances, the procedure needed to be
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reconciled with the provisions of R. 3:9-2 and with due process considerations that
ensure use of atechnigque is voluntary and knowing.
The Supreme Court referred to the Crimina Practice Committee:

The task of developing appropriate rule amendments to
guidetria courtsin developing arecord that assures that a
defendant’s agreement to a tria on sipulated facts is
voluntary and knowing.

[1d. &t 319].

The Committee was also instructed to consult and coordinate with the Family Practice

Committee regarding the use of trials on stipulated facts in juvenile cases.

The proposed rule responds to the Court’s request in State in the Interest of

T.M., and therefore, does not apply to: 1) jury trias; 2) guilty pleas pursuant to
R.3:9-2; 3) motions; 4) stipulationsin non-jury trialsthat contain conflicting statements
summarizing the testimony of two or more witnesses thus requiring the court to make

a credibility determination as to which version of the facts the court should accept,

State v. Wolden, 153 N.J. Super. 57 (App. Div. 1977); or 5) non-jury trias in which
less than all the facts are being tipulated. For thisruleto apply wheretherewas aright
to ajury trial, the defendant must first properly waive that right in writing pursuant to

R. 1:8-1(a) and the court must approve the waiver. See State v. Dunne, 124 N.J. 303

(1991) (discussing the criteriato be used for the exercise of judicial discretionto alow

such awaivey).



Becausetherule concernstrialsand not guilty pleas, it would not provideabasis
for walver of issues for apped, such as an adverse ruling on a pretrial motion, which
are waived by a guilty plea.  The availability of stipulated facts as part of a factual
basis for apleaunder R. 3:9-2 diminatesthe need to use an artificial stipulated fact trial
as asubgtitute for aguilty plea. A tria on stipulated facts would aso be more likely
to be the subject of amotion for anew trial, including one based on newly discovered
evidence, or an application for post conviction relief because a guilty plea is not
involved. Moreover, in atrial on stipulated facts, if the court acquits, that decision

cannot be appealed by the State. State v. Carlson, 344 N.J. Super. 521 (App. Div.

2001).

This rule does not contemplate that any recommendation by the State would
limit the court’ s authority on fact findings or sentencing; instead the defendant must
be advised of the maximum sentence possible.

The “applicable constitutional rights’ referred to in this rule would usualy
include the following: 1) the right to confront and cross-examine witnesses who, but
for the stipulation, would be called by the State to prove, beyond a reasonabl e doubt,
the facts that are contained in the stipulation; 2) the right to use the compulsory
process to obtain the appearance in court of any other witness who, but for the

stipulation, would have to be called by defendant’s attorney to prove or to dispute



such facts as may be contained in the stipulation; 3) the defendant’ s right against self-
incrimination; and 4) the defendant’ s right to testify.

As stated above, this rule does not apply to stipulations of less than all of the
facts. Partial stipulation of facts, such as alab report or a map indicating a crime
occurred within 1000 feet of a school, are currently used in bench trials and this new
rule contemplates that such use will continue.

The Crimina Practice Committee welcomes reports of experiences involving
partia stipulations and comments on the need for, and wisdom of, a rule regulating
their use. The Committee intends to monitor and review the possibility of further rule
revisons asto partia stipulation of facts during the next rule cycle.

The Committee also consdered amending R. 3:9-2 as a result of T.M.
However, the Committee determined that, as written, R. 3:9-2 encompasses the use of
dipulated facts in plea situations and, thus, the rule need not be amended to
accommodate the T.M. decison. The Committee is requesting that the Court issue
an official commentary with the promulgation of the rule to clarify that the proposed

R. 3:17 only appliesto bench trialswhere the parties stipulate to all of the facts and not

guilty pleas.



3:17. Bench Tria: Stipulated Facts

After trial by jury has been waived by the defendant pursuant R.1:8-1(a), or if

thereisno right to jury trial, a court may try an indictment, accusation or complaint on

facts stipulated by the parties. A court shall not accept the stipulation unless it first

personally addresses the defendant and determines that the decision to try the matter

on stipulated facts and the waiver by the defendant of all applicable constitutional

rights, the nature of which shall be discussed separately by the court with the

defendant, were made knowingly and voluntarily. The stipulation of facts must be in

writing and signed by the defendant, defense counsel, and the prosecutor. The court

shall also advisethe defendant of the maximum sentence possibleif the defendant were

convicted on the charge being tried.

Note: Adopted to be effective

Proposed Supreme Court Commentary

In State in the Interest of T.M., 166 N.J. 319 (2001) the Court stated that the

procedure for atria on stipulated facts should be reconciled with the provisions of R.
39-2. It refered to the Crimina Practice Committee the task of developing
appropriate rule amendments. R. 3:17 alows the parties to stipulateto al of thefacts
to be produced at trial. Thus, it does not apply to stipulations to discrete pieces of

evidence, such asalab report, or a map showing that the crime took place within
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1000 feet of aschool. R. 3:17 isonly intended to govern bench trials when the parties
arewilling to stipulate to all of thetriad facts, but the defendant is unwilling to admit his
or her guilt. The rule does not apply to circumstances in which the defendant enters

aguilty plea pursuant to R. 3:9-2.



2. Trial In Absentia

In Statev. Whaley, 168 N.J. 94 (2001) the defendant was indicted on controlled

dangerous substances chargesand pled not guilty at hisarraignment/status conference.
At that conference he signed an order that set forth the date for a status conference
and advised him of the consequences of failing to appear on that next scheduled date
or onthetria date. The order told him one consequence would be that the trial would
proceed without him. The defendant appeared at the date set for the status conference
but did not appear for any further hearings. At that conference the defendant again
sgned an order that advised him of the next court event and told him that if he did not
appear for thisevent thetrial would proceed in hisabsence. Subsequent hearingswere
held without the defendant’ s presence as defense counsel consented to continue. He
was theregfter triedin absentia. The defendant was convicted at trial and later arrested
in Floridaand brought back to New Jersey. At sentencing he moved for anew tria on
the grounds that he did not waive his right to appear at trial because he was unaware
of the trial date. The trial court denied the defendant’s motion and the Appellate
Division affirmed the defendant’ s conviction.

The Supreme Court found that the current R. 3:16(b) requires “...in-court
notification to the defendant of the tria date, in order for atrial court to be assured of
actual notice to a defendant when it infers that a knowing waiver of the right to be

present at trial has occurred.” Id. at 102. Because the defendant was not provided



with notice of atrid date, a waiver of hisright to be present could not be inferred.
Therefore, the Court reversed his conviction. The Court referred to the Criminal
Practice Committee reconsideration of the rules governing trials in absentia. The
Court said that:

The Committee should consider a means by which a
defendant may chose to accept continuing Hudson charges
without personally appearing in court each time the warning
IS given, and should also address whether to alow a
defendant to do so even before atrial dateis set.

[1d. & 107].

The Committee determined that there were no standard procedures or formsfor
notifying defendants of the next scheduled court event or warning them they may be
tried in absentia if they fal to appear. Some counties had forms including the
language of R. 3:9-3(e), while others did not.

The Committee decided to develop a Pretrial Memorandum to be filled out
during the Pretrial Conference. Thisform, in addition to other items, would advisethe
defendant what the consequences may be if he/she fails to appear. The Pretria
Memorandum form was presented to the Criminal Presding Judges for their
comments. The Committee further agreed that in conjunction with the Pretrial
Memorandum, the defendant should sign a one page written acknowledgment
indicating that the defendant had been warned that the trial would proceed in hisor her

absenceif he or she was not present for the original, or rescheduled, trial date.



The Committee is proposing amendments to R. 3:9-1 and R. 3:16. The
amendment to R. 3:9-1would require use of astandard pretrial memoranduminaform
prescribed by the Administrative Director of the Courts. The amendment to R. 3:16
would require that the defendant sign a written acknowledgment of his/her tria date.
The Committee is also recommending that two (2) new forms, Pretrid Memorandum
and Written Acknowledgment, be approved for statewideuse. Theform reviewed and
approved by the Presiding Judges would standardize pretria conference proceedings
and assure that subjects to be covered thereat are properly handled. The Criminal
Presiding Judges are testing the Pretrial Memorandum Form in one or two counties.

The Committee declined to incorporate the concept of “imputed notice” into the
rules because it wanted to avoid the possibility that a defendant could be put in an
adversaria position againgt his attorney. The Committee was also concerned that the
courts did not have the resources to implement a reliable “call-in” or eectronic
notification system to provide notice without repeatedly calling the defendant into

court.



391 Prearraignment Conference; Plea Offer; Arraignment/Status
Conference; Pretrial Hearings, Pretrial Conference

(@ ... NoChange

(b) ... No Change

(c) ...NoChange

(d) ... NoChange

(e) Pretrial Conference If the court determines that discovery is complete; that

al motions have been decided or scheduled in accordance with paragraph (d); and
that al reasonable efforts to dispose of the case without triad have been made and it
appears that further negotiations or an additional status conference will not result in
disposition of the case, or progress toward disposition of the case, the judge shall
conduct a pretrial conference. The conference shall be conducted in open court with
the prosecutor, defense counsal and the defendant present. Unless objected to by a
party, the court shall ask the prosecutor to describe, without prejudice, the case
including the salient facts and anticipated proofs and shall address the defendant to
determine that the defendant understands: (i) the State's final plea offer, if one exists;
(i) the sentencing exposure for the offenses charged, if convicted; (iii) that ordinarily
anegotiated pleawill not be accepted after the pretrial conference and atrial date has

been set; (iv) the nature, meaning and consequences of the fact that a negotiated plea
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will not be accepted after the pretrial conference has been conducted and atria date
has been set and (v) that the defendant has aright to rgject the plea offer and go to trial
and that if the defendant goes to trial the State must prove the case beyond a
reasonable doubt. If the case is not otherwise disposed of a pretrial memorandum

shdl be prepared. The pretrial memorandum,_in a form prescribed by the

Adminidrative Director of the Courts, shall be reviewed on the record with counsd

and the defendant present and shall be signed by the judge who, in consultation with
counsdl, shall fix thetrial date. No admissions made by the defendant or defendant's
attorney at the conference shall be used againgt the defendant unless the admissions
are reduced to writing and signed by the defendant and defendant's attorney. The

court shall aso inform the defendant of the right to be present at trid, thetrial date s,

and the consequences of afailureto appear for trial, including the possibility that the
trial will take place in defendant's absence.

Note: Source--R.R. 3:5-1. Paragraph (b) deleted and new paragraph (b) adopted July
7, 1971 to be effective September 13, 1971; paragraph (b) amended July 29, 1977 to
beeffective September 6, 1977; paragraph (a) amended and paragraph (b) deleted July
21, 1980 to be effective September 8, 1980; paragraph (a) amended July 14, 1992 to
be effective September 1, 1992; first three sentences of former paragraph (a) amended
and redesignated paragraph (c), last sentence of former paragraph (a) anended and
moved to new paragraph (e), new paragraphs (a), (b), (d) and (e) adopted July 13,
1994 to be effective January 1, 1995[.];_par agranh () amended
to be effective

11



3:16. Presence of the Defendant

(a Pretrial. The defendant must be present for every scheduled event unless
excused by the court for good cause shown.

(b) Attria or post-conviction proceedings. Thedefendant shall be present at every

stage of thetria, including the impaneing of the jury and the return of the verdict, and
at theimposition of sentence, unless otherwise provided by Rule. NothinginthisRule,
however, shal prevent a defendant from waiving the right to be present at trial. A
walver may be found ether from (a) the defendant's express written or oral waiver
placed on therecord, or (b) the defendant's conduct evidencing aknowing, voluntary,
and unjustified absence after (1) the defendant has received actua notice in court or

has signed a written acknowledgment of the trial date, or (2) tria has commenced in

defendant's presence. A corporation shall appear by itsattorney for all purposes. The
defendant's presence is not required at a reduction of sentence under R. 3:21-10 or,
except as provided in R. 3:22-10, at a hearing on a petition for post conviction relief.

Note: Source--R.R. 3:5-4(a); amended July 14, 1992 to be effective September 1,
1992; captions added, new paragraph (@) adopted, former text amended and
redesignated paragraph (b) July 13, 1994 to be effective January 1, 1995, caption to
paragraph (b) amended December 9, 1994 to be effective January 1, 1995[ ] M@p_h
(b) amended to be effective
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PRETRIAL MEMORANDUM

SUPERIOR COURT OF NEW JERSEY COUNTY
Defendant's Name: Judge:
Indictment No(s):
1. List all indictments, counts, degrees and maximum jail sentence.
Indictment No. Count Charges & Degree Max Jail
2. Does the defendant qualify for extended term? [YES] [NOJ
if yes, discretionary
mandatory
3. Does the presumption of imprisonment apply? [YES] (NO]

If yes, what counts?

4. Does a mandatory period of parole ineligibility apply? [YES] [NO]

If yes, what counts?

85% Law Term

Graves Act Term

School Zone Term

Other Term
5. Maximum sentence if convicted.

(Including extended term, if applicable)

6. Maximum parole ineligibility period.
7. Do you understand that if you are found guilty, the Court in its discretion could impose
a minimum period of confinement to be served before you become eligible for parole,
which could be up to one-half of the total sentence imposed? [YES] [NO}
8. Do you understand that if you are found guilty, the Court could order that any sentence imposed
be served consecutively to any sentence on a violation of probation, and/or parole, and/or sentence
presently being served? [YES] [NO]
A. Are you presently on probation? [YES] [NO]
B. Are you presently on parole? [YES] [NO]
C. Are you presently serving a custodial sentence on another charge? [YES] [NOJ

Page 10of 4
(Pretrial Memorandum)

Defendant’s Initials
13




PRETRIAL MEMORANDUM
SUPERIOR COURT OF NEW JERSEY COUNTY

9. PLEA OFFER
Set forth in detail the plea agreement offered including sentencing recommendations.

10. Do you understand that if you reject this plea offer, the Court could impose a more severe
sentence than recommended by the plea offer, up to the maximum sentence permitted if you are [YES] [NOJ
convicted after trial?

1. Do you understand that if you reject this plea offer today, no plea bargain can be accepted [YES] {NO]
by this Court unless specifically authorized by the Criminal Presiding Judge pursuant to
R. 3:9-3(g).

12. Additional/Supplemental information.

13. Discovery

A. Al Pretrial discovery is complete.
B. The following Pretrial discovery is required.

C. Pretrial discovery to be completed by

Defendant's Initials Page 2 of 4
(Pretrial Memorandum)
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PRETRIAL MEMORANDUM

SUPERIOR COURT OF NEW JERSEY COUNTY
14. Motions/Hearings
A. There are no further Pretrial Motions/Hearings.
B. Trial: The following non-dispositive motions can be made and heard immediately prior to trial.
15. Co-Defendant Status:
16. Unique Fyidential Issues:
NO BRIEF REQUIRED
BRIEF REQUIRED BY
17. Stipulations:
18. Estimated trial time: State's case:
Defense case:
19. Interpreter needed? [YES] [NOJ
If yes, what language?
Defendant's Initials Page 3 of 4

15
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PRETRIAL MEMORANDUM '
SUPERIOR COURT OF NEW JERSEY COUNTY

20. Defendant and all counsel are hereby directed to return to court on the following date at 9:00 AM ready for trial. There will be no
further notices required.

Any problems with witness availability must be brought to the Court's attention within ten (10) days of the signing of this
Memorandum, or if discovered thereafter, as promptly as known.

Trial Date:

(Assistant Prosecutor) (Defense Counsel)

(Judge)

Date of Memo:

1. | have been advised of my right to be present at the trial of this case. If | fail to appear for trial on the date scheduled
for trial, the Court has the right to conduct the trial in my absence. If my case Is not reached for trial on that date the judge will
schedule a new date for trial. If | am not present on the original trial date, or any rescheduled trial date, the trial will proceed
without me and | will be bound by the jury’s verdict.

2. | further understand that if | do not appear for trial on the date fixed above or any adjourned trial date thereafter, |
will lose any ball that has been posted and a bench warrant will be issued for my arrest.

3. lunderstand that except in extraordinary circumstances, the filing of this Memorandum ends all plea negotiations,
and no further bargaining will take place. Any subsequent plea of guilty will be without a plea recommendation.

(Defendant) (Defense Counsel)

Page 4 of 4
{Pretrial Memorandum)
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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION, COUNTY
INDICTMENT NO.

STATE OF NEW JERSEY

V.

| hereby acknowledge that | have been advised that | am to appear for trial on

the day of , 200 at 9:00 am. (unless the

timeis otherwise specified herein to be ) and if | fail to appear

on that date, or any rescheduled trial date, the tria will proceed without me and | will

be bound by the jury’s verdict.

Dated:

Defendant’ s signature

17



3. Bail Forfeiture.

In late August 2000, Capital Bonding Corporation challenged, in federal district

court, the condtitutionality of the then recent amendment to R. 1:13-3(¢). That
amendment implemented a statewide bail preclusion policy, i.e. remova of the names
of licensed insurance producers and limited insurance representatives from the list of
licensed insurance producers or limited insurance representatives authorized to write
bail upon failure to satisfy ajudgment, or file amotion to vacate the forfeiture.
Capital Bonding argued that the preclusion policy violated both federa and state
congtitutional provisions. Regarding the State Constitution, Capital Bonding argued
that the preclusion policy violated the principle of separation of powers guaranteed
under the New Jersey Constitution, because the legidature has aready set up a
statutory scheme that governs the right of limited insurance agentsto write bail bonds
inthe State. Capital Bonding aso argued that the preclusion policy infringed upon the
boundaries of the Court’s rule-making powers granted to the Supreme Court by the
New Jersey Congtitution, because the amendmentstoR. 1:13-3 were substantive, not
procedura. They also contended that theruleviolated the United States Congtitution’s
due process clause, because Capital Bonding is not entitled to notice and a hearing

before being precluded from writing bail bonds. Finally, Capital Bonding argued that

18



the rule violated the contract clause, because it interferes with the contract created
between the State and the insurance representatives by taking away the limited
Insurance representative’ s right to sell bonds even if the representative has complied
with hisor her obligations under the contract. The Attorney Genera’s Office, on the
Court’ sbehalf, contested these arguments and urged the District Court to abstain from
hearing the case.

In October 2000 thejudgesassigned to handleball forfeitures(hereinafter the Bail
Forfeiture Judges) met. At that meeting the judges expressed the collective belief that
therewas anotice of preclusion problem. To remedy this problem they recommended
that the notice of preclusion be provided at thetimeforfeitureisentered, at thetimethe
judgment is entered and by the Clerk of Court prior to precluson. The notice at the
time of forfeiture, aswell asthe notice at the time of judgment, would be accomplished
through an amendment adding this notice to existing forms. The notice by the Clerk
of the Superior Court would be accomplished through the Clerk sending a certified
|etter to the corporate surety.

The Bail Forfeiture Judges did not recommend that the rules be amended.
Rather, they recommended that the Court relax the rules to require notice of
precluson. Thematter wasalso referred to this Committee and the Municipa Practice

Committee for consideration of a rule amendment.
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In the interim, both Committees concurred in the promulgation of arelaxation
order by the Supreme Couirt.

On November 1, 2000 the Chief Justice, on behalf of the Supreme Court, signed
an order to be effective January 2, 2001. That order relaxed R. 1:13-3(e), 3:26-6(a)
and 7:4-5. The relaxation order provided:

1 Notice of forfeiture must include notice that failure to satisfy a judgment

will result in preclusion of acorporate surety company’ s representatives

from writing bail.

2. Notice must be served by ordinary mail on the corporate surety
company, the licensed insurance producer and the limited insurance
representative.

3. Judgments must include notice that failure to satisfy ajudgment will result
in precluson from writing bail.

4. A copy of judgment must be served by ordinary mail on the corporate
Surety company.

5. Upon receipt of judgment, the Clerk of the Superior Court will serve
notice on the corporate surety company that failure to satisfy judgment
within 15 days will result in the preclusion of all of the corporate surety

company’s licensed insurance producers and limited insurance
representatives from writing bail until the judgment is satisfied.

The Committee is proposing that Rules 3:26-6 and 1:13-3 be amended. The
amendment to R. 3:26-6 would provide notice to sureties when a condition of a
recognizance is breached and a forfeiture has been ordered. The notice will aso

advise the surety that failure to satisfy a judgment will result in the remova of the

20



names of al of the corporate surety company’s licensed insurance producers and
limited insurance representatives from the Bail Regidtry.

The proposed amendment toR. 1:13-3 will requirethat the Clerk of the Superior
Court serve notice on the corporate surety company named on the judgment that
falureto satisfy the judgment within fifteen dayswill result in the remova of the names
of the corporate surety company’ slicensed insurance producers and limited insurance
representatives from the Bail Registry. The Municipal Court Committee is
recommending amendments to Part VI rules consistent with the procedures set forth

in the amendment toRules 3:26-6 and 1:13-3 and the Court’ s November 1, 2000 order.

21



3:26-6. Forfeiture.

(@ Dedaration; Notice. Upon breach of a condition of arecognizance, the court

on its own motion shall order forfeiture of the bail, and the finance[criminal] divison

manager shall forthwith send noticeof theforfeiture, by ordinary mail as agreed to as

part of the conditions of recognizance set forth in the bail recognizance, to county

counsdl, the defendant, and [the] any surety or corporate surety company, licensed

insurance producer or limited insurance representatives whose names appear on the

ball recognizance. Notice to any corporate surety company, licensed insurance

producer or limited insurance representative shall be sent to the address recorded in

the Bail Registry maintained by the Clerk of the Superior Court pursuant to R. 1:13-3.

The notice shall direct that judgment will be entered as to any outstanding bail absent
a written objection seeking to set aside the forfeiture, which must be filed within 45

days of the date of the notice. The notice shall aso provide that failure to satisfy a

Judgment entered pursuant to paragraph (c) will result in the removal of the names of

dl of the corporate surety company’s licensed insurance producers and limited

Insurance representatives from the Bail Registry. The court shall not enter judgment

until the merits of the objection are determined either on the papersfiled or, if the court

so ordersfor good cause, at ahearing. In the absence of objection, judgment shall be

entered as provided in paragraph (c), but the court may thereafter remit it, in whole or

22



part, in the interest of justice.

(b) Setting Asde. The court may, either before or after the entry of judgment,

direct that an order of [a] forfeiture be set asideif its enforcement isnot required in the
interest of justice upon such conditions as it imposes.

(c) Enforcement; Remission. [When aforfeitureis not set aside or satisfied, the

court shall, upon expiration of the 45 days provided for in paragraph (a), summarily
enter ajudgment of default for any outstanding bail and execution may issue thereon.
After entry of such judgment, the court may remit it in whole or in part in the interest

of justice] If, following the court’ s decision on an objection pursuant to paragraph (a)

of thisrule, the forfeiture is not set aside or satisfied in whole or part, or if thereisno

objection to the forfeiture, the court shall enter judgment for any outstanding bail and,

in the absence of satisfaction thereof, execution may issuethereon. Judgments entered

pursuant to thisrule shal providethat failureto satisfy ajudgment will result in removal

of the names of al of the corporate surety company’s licensed insurance producers

and limited insurance representatives from the Bail Registry. A copy of the judgment

entered pursuant to this rule is to be served by ordinary mail on any surety or any

corporate surety company, licensed insurance producer, and limited insurance

representative named in the judgment. Notice to any corporate surety company,

licensed insurance producer or limited insurance representative shall be sent to the

23



address recorded in the Bail Registry. In any contested proceeding, county counsel

ghdl appear on behalf of the government. County counsel shall be responsible for
collection of forfeited amounts.
Note: Source-R.R. 3:9-7 (a) (b) (c) (first sentence) (d); paragraphs (a) and (c)

amended July 10, 1998 to be effective September 1, 1998 [.];_paragraphs (a), (b) and
(c) amended to be effective
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1.13-3. Approva and Filing of Surety Bond; Judgment Against Principal and
Surety.

(@ ... Nochange.
(b) ... Nochange.
(c) ... Nochange.

(d) Reqgistry of Licensed Insurance Producersand Limited I nsurance Representatives

Authorized to Write Bal. Surety bonds for purposes of bail may be accepted only

fromthoselicensed insurance producersand limited insurance representativeswho are

registered by the[insurance] corporate surety company for which they are authorized

to write bail with the Clerk of the Superior Court asrequired by N.J.S.A. 17:22A-16.
Such registration shall be effected by completing and submitting to the Clerk of the
Superior Court an “Insurance Producer/Limited Representative Registration Form” in
theform prescribed by Appendix X X| totheserules. The[insurance] corporate surety
company shall provide written notice to the Clerk of the Superior Court when any
licensed insurance producer or limited insurance representative authorized to write bail

IS terminated.

(e Remova from Ball Registry. Any licensed insurance producer or limited
insurance representative shall have his or her name removed from [an insurance] a

corporate surety company’s listing in the Bail Registry upon any of the following

occurrences. (1) notice from [an insurance] a corporate surety company of the
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individua’ stermination; (2) noticefrom the Insurance Commissioner of thesuspension
or revocation of any individual’s license or registration privileges,; and (3) revocation

or suspension of [aninsurance] a corporate surety company’ sauthority to do business

in this State or of its certificate of authority to write surety instruments. Further, inthe

event any [insurance] corporate surety company has failed to satisfy a judgment

entered pursuant to R. 3:26-6(c) or R. 7:4-5(c), [or to pay a forfeiture or to file a

motion to vacate the forfeiture within forty-five (45) days of the date of the notice sent

pursuant to R. 3:26-6,] the Clerk of the Superior Court shall serve notice, by certified

mail, return receipt requested, on the corporate surety company whose name appears

on thejudgment, at the address of the corporate surety company Whose name appears

on the judgment at the address of the corporate surety company recorded in the Ball

Registry. The notice shall provide that failure to satisfy ajudgment within fifteen days

of the date of the notice will result in the remova of the names of all of [its] the

corporate surety company’s licensed insurance producers and limited insurance
representatives [shall be removed] from the Bail Registry until such time as the
judgment [or forfeiture] has been satisfied. |In that event, the individua licensed
insurance producer or limited insurance representative who acted as bail bondsman
shdl aso have hisor her name removed from al listings in the Bail Registry until such

timeasthejudgment [or forfeiture] hasbeen satisfied. The Clerk of the Superior Court
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shdl then remove from the Bail Registry the names of any licensed insurance

producers and limited insurance representatives authorized to write bail for the

corporate surety company. Bail bonds from the corporate surety company, licensed

insurance producers and limited insurance representatives shall not be accepted during

the period that they are removed from the Bail Registry.

Note: Source-R.R. 1:4-8(b), 1:4-9, 3:9-7(c) (second, 2, 4:118-6(a)(b). Paragraph (a)
amended July 7, 1971 to be effective September 13, 1971; paragraph (b) amended July
14, 1972 to be effective September 5, 1972; paragraphs (a) and (b) amended July 13,
1994 to be effective September 1, 1994; paragraph (¢) amended June 28, 1996 to be
effective September 1, 1996; new sections (d) and (e) added July 5, 2000 to be
effective September 5, 2000[.];_paragraphs (d) and (e) amended

to be effective :
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4. State v. Cerefice

In State v. Cerefice 335 N.J. Super. 374 (App. Div. 2000), the defendant was

charged with driving while intoxicated (DWI) in violation of N.J.SA. 39:4-50 and
driving out of marked lanes, in violation of N.J.S.A. 34:4-88. Because the defendant
was a municipal court judge in the municipality in which the offense arose, a Law
Division judge was assigned to hear the case. Defendant was convicted in the Law
Division and appealed the conviction.

As aprdiminary matter, the Appdlate Divison considered whether the appeal
from the motor vehicle offense convictions should have beenfiled asarequest for trial
de novo in the Law Divison, pursuant to R. 3:23-1,or in the Appellate Divison
pursuant to R. 2:2-3(a)(1) because the matter was initialy heard by a Law Divison

judgeasopposed toaMunicipal Court judge. The Cereficecourt held that amunicipal

court matter heard by a Law Division judge sitting as aMunicipal Court judge should
be appedled to the Appellate Divison within the 45 day time limit provided in R. 2:4-
1(d).*

The Cerefice court further concluded that an appeal to the Appellate Division

! The time limit for filing appeals set forth in the Part 11 and Part Il rules are
different. The time limit to file a Notice of Appedl to the Appellate Division is 45
days after the entry of the fina judgment. R. 2:4-1. Thetime limit to file a Notice
of Apped to the Law Divison from a court of limited criminal jurisdiction is 20
days after the entry of the judgment of conviction. R. 3:23-2.
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from a conviction entered by a Law Division judge sitting as a Municipal Court judge

IS not subject to a de novo standard of review. State v. Cerefice 335 N.J. Super. at

383. Rather, the gppeal isanayzed under the substantia evidencerule, i.e. whether the

evidence adduced at trial supports the conviction. 1d. at 383 (citing State v. Johnson,

42 N.J. 146, 157 (1964)). The Cerefice court referred the matter to the Criminal
Practice Committee and the Municipad Court Practice Committee for further
consideration.

The Crimina Practice and Municipa Practice Committees discussed the matter
and established a Joint Subcommittee on Municipal Appeals to review the municipal
appeal process and to study that subject generally. The Municipal Appedas
Subcommittee reviewed the history of the right for convicted offenders to appeal
Municipa Court convictionsand recommended amendmentstoR. 3:23-2 andR. 7:13-

1 to incorporate the Cerefice decision but concluded that no other more general

changes to the practice were warranted at thistime. Continued adherence to the two-
tier systemn of trying non-indictable offenseswas recommended. The Criminal Practice
Committee adopted the recommendations of the Joint Subcommittee. The Supreme
Court Committee on Municipa Court Practice has recommended the amendment to
the Part V11 rule. The Committees are recommending amendmentsto both rulesto the

Court. The Crimina Practice Committee notes that the Part VII amendment may not
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be technically needed as Part VII does not apply to matters heard in the Superior

Court.



3:23-2. Appeal; How Taken; Time

The defendant, a defendant's legal representative or other person aggrieved by
a judgment of conviction (including a judgment imposing a suspended sentence)
entered by a court of limited jurisdiction shall appea therefrom by filing a notice of
appeal with the clerk of the court below within 20 days after the entry of judgment.
Within 5 days after the filing of the notice of appeal, one copy thereof shall be served
upon the prosecuting attorney, as hereinafter defined, and one copy thereof shal be
filed with the crimina division manager's office together with the filing fee therefor and
an afidavit of timely filing of said notice with the clerk of court below and service
upon the prosecuting attorney (giving the prosecuting attorney's name and address).
On failure to comply with each of the foregoing requirements, the appea shall be
dismissed by the Superior Court, Law Division without further notice or hearing.

However, if the appedl is from a decison of afina judgment of the Superior Court

arising out of amunicipal matter heard by a Superior Court judge sitting asaMunicipal

Court judge, the appeal shall be in accordance with R. 2:3-1 and the time limits of R.

2:4-1 ly.

Note: Source--R.R. 1:3-1(c), 1:27B(d), 3:10-2, 3:10-5. Amended November 22, 1978
to be effective December 7, 1978; amended July 11, 1979 to be effective September
10, 1979; amended November 5, 1986 to be effective January 1, 1987; amended July
13, 1994 to be effective September 1, 1994; amended July 5, 2000 to be effective
September 5, 2000].];_amended to be effective
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131, Appeds

Appeds from judgments of conviction shall betaken in accordancewith R. 3:23
and 3:24, and, in extraordinary cases and in the interest of justice, in accordance with
R. 2:2-3(b). Appeds from judgments of conviction and interlocutory orders in

municipal court actions heard in the Superior Court [and Law Division, Special Civil

Part, pursuant to R. 6:1-2(a)(5),] shall be taken to the Appellate Division pursuant to
Rules 2:2-3(a)(1) and 2:2-4, respectively.

Note: Source-R. (1969) 7:8-1. Adopted October 6, 1997 to be effective February 1,
1998].];_amended to be effective .
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5. R. 3:12-1

N.JSA. 2C:35-7.1(d) was adopted on January 9, 1998, and provides for an
affirmative defense if the defendant claims that the distribution, or intent to distribute,
or dispense any controlled dangerous substance, was neither for profit nor to aperson
17 years of age or younger. That statute requires an amendment toR. 3:12-1 (Notice
Under Specific Criminal Code Provisions).

It was suggested that, rather than add this specific statute to therule, a“catch-
al” provision be added to provide that wherever a statute designates an affirmative
defense notice is required. Thiswould obviate the need to amend the rule each time
a statute is enacted providing an affirmative defense.

The Committee decided to recommend an amendment to R. 3:12-1 to
incorporate N.J.S.A. 2C:35-7.1(d) and to revisit amending therule to add a“catch al”

provision if the issue arisesin the future.



312-1. Notice Under Specific Criminal Code Provisions

A defendant shall serve written notice on the prosecutor if the defendant intends
to rely on any of the following sections of the Code of Crimina Justice: Ignorance or
Mistake, 2C:2-4(c); Accomplice: Renunciation Terminating Complicity, 2C:2-6(e)(3);
I ntoxication, 2C:2-8(d); Duress, 2C:2- 9(a); Entrapment, 2C:2-12(b); Genera Principles
of Justification, 2C:3-1to 2C:3-11; Insanity, 2C:4-1; Lack of Requisite State of Mind,
2C:4-2; Crimina Attempt (renunciation of criminal purpose), 2C:5-1(d); Conspiracy
(renunciation of crimina purpose), 2C:5-2(e); Murder (affirmative defense, felony
murder), 2C:11-3(a)(3); Crimina Restraint, 2C:13-2(b); Theft by Extortion, 2C:20-5;
Perjury (retraction), 2C:28-1(d); False Swearing (retraction), 2C:28-2(b); [and]
Controlled Dangerous Substances Near or On School Property, 2C:35-7[.] ;_and

Didtributing, Dispensing or Possessing Controlled Substances Within 500 feet of

Public Housing Facilities, Parks or Buildings, 2C:35-7.1.

No later than seven daysbefore the arraignment/status conference the defendant
shall serve on the prosecutor a notice of intention to claim any of the defenses listed
herein; and if the defendant requests or has received discovery pursuant to R.
3:13-3(C), the defendant shall, pursuant to R. 3:13- 3(d), furnish the prosecutor with

discovery pertaining to such defenses at the time the notice is served.



The prosecutor shall, within 14 days after receipt of such discovery, comply with R.
3:13-3(c) and (g) with respect to any defense for which the prosecutor has received
notice.

For good cause shown the court may extend the time of service of any of the
foregoing, or make such other orders asthe interest of justice requires. If aparty fails
to comply with this Rule, the court may take such action as the interest of justice
requires. The action taken may include refusing to allow the party in default to present
witnesses in support or in opposition of that defense at thetria or to allow the granting
of an adjournment or delay during tria asthe interest of justice demands.

Note: Source--R.R. 3:5-9A. Former Rule 3:12 amended August 28, 1979 to be
effective September 1, 1979; main caption amended and former Rules 3:12 and 3:12A
amended, combined and redesignated asRule 3:12-1, July 13, 1994, second paragraph

amended December 9, 1994, to be effective January 1, 1995[.];_amended
to be effective :




6. R.2:7-2
In July 2000, the Committee revised R. 3:4-2. At that time, the Committee did

not amend R. 2:7-2 to incorporate the changes to R. 3:4-2. The Committee is
recommending an amendment to R. 2:7-2(b) and (d) to include areferenceto R. 3:4-

2(c) instead of R. 3:4-2(b).
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2:7-2. Assignment of Counsel on Apped

(@ ... NoChange.

(b) Non-Indictable Offenses. All persons convicted of a non-indictable offense

who desire to appeal their conviction and who assert they are indigent, shall complete
and file, without fee, with the trial court, the appropriate form prescribed by the
Administrative Director of the Courts, which shall be made available to them by the
court in which they were convicted. If the court is satisfied that they are indigent and
are congtitutionally or otherwise entitled by law to counsd, it shall assign counsd to
represent them on the appea pursuant to R. 3:4-2[(b)](c). If thetria court denies an
applicationfor assignment of counsd, it shall briefly state its reasons therefor, and the
application may be renewed within 20 days thereafter before the appellate court in
accordance with R. 2:7-3.

(c) ... NoChange

(d) Responshbility of Counsel Assigned by the Trial Court. An attorney filing

anotice of appeal pursuant toR. 3:4-2[(b)](c) shall be deemed the attorney of record
for the appeal unless the attorney files with the notice of appeal an application for the

assignment of counsel on appeal asrequired by R. 3:4-2[(b)](C).

37



Note: Source-R.R. 1:2-7(b), 1:12-9(b) (d). Paragraph (c) adopted November 1, 1985

to be effective January 2, 1986; paragraph (a) amended, paragraph (b) caption and test

amended, paragraph (c) adopted and former paragraph (c) redesignated paragraph (d)

November 5, 1986 to be effective January 1, 1987; paragraphs (b) and (d) amended

July 10, 1998 to be effective September 1, 1998 [.];_paragraphs (b) and (d) amended
to be effective




7. R. 3:25-3.

The Committee was asked to consider amending certain language contained in
R. 3:25-3 to correct an inadvertent mistake contained in the Order of Adoption. Itis
recommended that the phrase “ dismiss the motion sua sponte or on the motion of the
defendant” inthefirst sentence of the rule be changed to the phrase “ dismiss the matter

sua sponte or on the motion of the defendant.” The Committee recommends

amending therule,

39



325-3. Dismissal for Delay

If there is an unreasonable delay in presenting the charge to a grand jury or in
filing an accusation against adefendant who hasbeen held to answer upon acomplaint,
the Assignment Judge, or the Assignment Judge’ s designee, may dismissthe [ motion]
matter sua sponte or on motion of the defendant. If thereis unreasonable delay in the
disposition of an indictment or accusation, the judge to whom the case has been
assigned may dismiss the matter sua sponte or on motion of the defendant.

Note: Source-R.R. 3:11-3(c); amended July 17, 1975 to be effective September 8,

1975; amended July 13, 1994 to be effective January 1, 1995[.] ; amended
to be effective :




B. Other Recommendations.

1. Supplemental Plea Form in No Early Release Act Cases.

On June 29, 2001, the Governor signed A-3201 into law asL. 2001,c. 129. The
law amended N.J.S.A. 2C:43-7.2, the No Early Release Act (NERA), to specifically
enumerate the first and second degree crimes for which defendants must serve at least
85% of the sentence imposed by the court before being eligible for parole.

The Committee is recommending that a new plea form, Supplemental Plea
Form for No Early Release Act (NERA) Cases, be approved. This form would be
utilized for al casesfalling under the provisions of the Act where the offense occurred

on or after June 29, 2001.
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Supplemental Plea Form for No Early Release Act (NERA) Cases

(N.J.SA.2C: 43-7.2)

The following questions need to be answered only if you are pleeding guilty to one of thefollowing

first or second crimes that occurred on or after June 29, 2001:

murder, aggravated mand aughter or mandaughter, vehicular homicide, aggravated assault, disarming alaw
enforcement officer, kidnapping, aggravated sexud assault, sexua assault, robbery, carjacking, aggravated
arson by placing another person in danger of desth or serious bodily injury, burglary, theft by extortion by
obtaining property of another by threstening to inflict bodily injury on, or physically confine or restrain
anyone or commit another offense, booby traps in manufacturing or distributing of CDS facilities or drict

ligbility for drug induced deaths

1.

DATE:

Do you understand that because of your plea of guilty to

(LIST FIRST OR SECOND DEGREE CRIME(S) TO WHICH NERA APPLIES)

you will be required to serve 85% of the sentence imposed for
that offense(s) before you will be digible for parole on that offensg(s)? [YES] [NO]

Do you understand that because you have pled guilty to these

chargesthe court must imposea____ year term of parole

supervison and that term will begin as soon as you complete

the sentence of incarceration? [YES [NO]

First Degree Term of Parole Supervision - 5 years
Second Degree Term of Parole Supervision - 3 years

Do you understand thet if you violate the conditions of your parole

supervison that your parole may be revoked and you may be subject

to return to prison to serve dl or any portion of the remaining period

of parole supervision, even if you have completed serving the term of

imprisonment previoudy imposed? [YES] [NO]

DEFENDANT:

DEFENSE ATTORNEY:

PROSECUTOR:
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2. Parole Supervision Term.

The State Parole Board informed the Administrative Office of the Courtsthat judgment

of convictions frequently do not contain the term of parole supervision as required by
N.JSA. 2C:43-7.2, theNo Early Release Act (NERA). It was suggested to the Committee
that if a check-off box was added to the judgment of conviction this problem could be
resolved.

The Committee agreed with thissuggestion and isrecommending thefollowing language
be added to the judgment of conviction.

9 The defendant is hereby orderedto servea____ year term of parole supervision

which term shall begin as soon as defendant completes the sentence of
Incarceration.



State of New Jersey

V.

DEFENDANT: JUDGMENT OF CONVICTION

(Specify Complete Name)
CHANGE OF JUDGMENT

DATE OF BIRTH SBINUMBER

DATE OF ARREST DATE INDICTMENT/

ACCUSATION FILED INDICTMENT / ACCUSATION DISMISSED

DATE OF ORIGINAL PLEA

L]
0
[ ORDER FOR COMMITMENT
L]
ORIGINAL PLEA l:’ NOT GUILTY D GUILTY D

JUDGMENT OF ACQUITTAL

ADJUDICATION BY
|:| GUILTY PLEA DATE: |:| NON-JURY TRIAL DATE:

|:| JURY TRIAL DATE: |:| Dismissed/Acquitted DATE:

ORIGINAL CHARGES

IND / ACC NO. COUNT DESCRIPTION DEGREE STATUTE

FINAL CHARGES

COUNT DESCRIPTION DEGREE STATUTE

New Jersey Superior Court
Law Division - Criminal

It is, therefore, on ORDERED and ADJUDGED that the defendant is sentenced as follows:

The defendant is hereby sentenced to community supervision for life.
The defendant is hereby ordered to serve a year term of parole supervision which term shall begin as
soon as defendant completes the sentence of incarceration.

The court finds that the defendant is amenable to sex offender treatment.

The court finds that the defendant is willing to participate in sex offender treatment.

The defendant is hereby ordered to provide a DNA sample and ordered to pay the costs for testing of the
sample provided.

oo oo

O

It is further ORDERED that the sheriff deliver the defendant to the appropriate correctional authority.

TOTALNUMBER DATE (From/To)
OF DAYS

[[] Defendant is to receive credit for time spent in custody (R. 3:21-8). DATE (FromiTo)

TOTALNUMBER DATE (From/To)
OF DAYS

[] Defendant is to receive gap time credit for time spent in custody
(N.J.S.A. 2C:44-5b(2)).

Total Custodial Term Institution Total Probation Term

The court finds that the defendant's conduct was characterized by a pattern of repetitive and compulsive behavior.

Administrative Office of the Courts CP0106 (rev. 10/01)

State Bureau of Identification
COPIES TO: CHIEF PROBATION OFFICER STATE POLICE AOC CRIMINAL PRACTICE DIVISION DEPT OF CORRECTIONS OR COUNTY PENAL INSTITUTION



State of New Jersey v. SB.L.# IND/ACC#

Total FINE $ If any of the offenses occurred on or after July 9, 1987, and is for a violation of Chapter 35
or 36 of Title 2C,
Total RESTITUTION $ 1) A mandatory Drug Enforcement and Demand Reduction (D.E.D.R.) penalty is imposed for
each count. (Write in # times for each.)
If the offense occurred on or after December 23, 1991
L ’ ’ ___ 1st Degree @ $3000 ___ 4th Degree @ $750
hich e defendant whs comicted cnloss e box below —2nd Degree @ $2000 _ Disorderly Persons or Petty
indicates a higher assessment pursuant to N.J.S.A. — 3rd Degree - @ $1000 Disorderly Persons @ $500
2C:43-3.1. (Assessment is $30 if offense is on or after
January 9, 1986 but before December 23, 1991, unless a Total D.E.D.R. Penalty $
higher penalty is noted. Assessment is $25 if offense is ] Court further ORDERS that collection of the D.E.D.R. penalty be suspended upon
before January 9, 1986.) defendant's entry into a residential drug program for the term of the program.
2) A forensic laboratory fee of $50 per offense is ORDERED. Offenses @ $50.

[] Assessment imposed on
Total Lab Fee §

count(s)
3) Name of Drugs involved
is$ each.
4) A mandatory driver's license suspension of months is ORDERED.
Total VCCB Assessment § The suspension shall begin today, and end
Driver's License Number

[] Installiment payments are due at the rate of
(IF THE COURT IS UNABLE TO COLLECT THE LICENSE, PLEASE ALSO COMPLETE THE

$ per FOLLOWING)
beginning Defendant's Address
(DATE)
Eye Color Sex Date of Birth
[C] The defendant is the holder of an out-of-state driver's license from the following
jurisdiction . Driver's License Number
[C] Defendant's non-resident driving privileges are hereby revoked for months.

If the offense occurred on or after February 1, 1993 but was before March 13, 1995 and the sentence is to probation or to a state correctional facility, a transaction fee of up
to $1.00 is ordered for each occasion when a payment or installment payment is made. (P.L. 1992, c. 169). If the offense occurred on or after March 13, 1995 and the
sentence is to probation, or the sentence otherwise requires payments of financial obligations to the probation division, a transaction fee of up to $2.00 is ordered for each
occasion when a paymentis made. (P.L. 1995, c. 9).

If the offense occurred on or after August 2, 1993, a $75 Safe Neighborhood Services Fund assessment is ordered for each conviction.
P.L.1993, c. 220

If the offense occurred on or after January 5, 1994 and the sentence is to probation, a fee of up to $25 per month for the probationary term is ordered.
(P.L. 1993, c. 275) Amount per month

If the crime occurred on or after January 9, 1997, a $30 Law Enforcement Officers Training and Equipment Fund penalty is ordered.

If the crime occurred on or after May 4, 2001, and the defendant has been convicted of aggravated sexual assault, sexual assault, aggravated criminal sexual
contact, kidnapping under 2C:13-1c(2), endangering the welfare of a child by engaging in sexual conduct which would impair or debauch the morals of a minor under
2C:24-4a, endangering the welfare of a child pursuant to 2C:24-4b(4), luring or enticing a child pursuant to 2C:13-6, criminal sexual contact pursuant to 2C:14-3b if
the victim is a minor, kidnapping pursuant to 2C:13-1, criminal restraint pursuant to 2C:13-2 or false imprisonment pursuant to 2C:13-3 if the victim is a minor and
the offender is not the parent, or an attempt to commit any of these crimes, a $800 Statewide Sexual Assault Nurse Examiner Program Penalty is ordered for
each of these offenses.

NAME (Court Clerk or Person preparing this form) TELEPHONE NUMBER NAME  (Attorney for Defendant at Sentencing)

STATEMENT OF REASONS - Include all applicable aggravating and mitigating factors

JUDGE (Name) JUDGE (Signature) DATE

Administrative Office of the Courts CPO0106 (rev. 10/01)
State Bureau of Identification
COPIES TO: CHIEF PROBATION OFFICER STATE POLICE AOC CRIMINAL PRACTICE DIVISION DEPT OF CORRECTIONS OR COUNTY PENAL INSTITUTION




3. DNA Testing.

L. 2000, c. 118, enacted September 13, 2000, amended N.J.S.A. 53:1-20.20 and -
20.29 to expand the list of crimina offenses for which a conviction or adjudication of
delinquency requires the taking of a biological sample for DNA testing. When first
enacted in 1994, the “DNA Database and Databank Act of 1994" required DNA testing
for convictions or adjudications of certain sexual offenses. As a result, questions
regarding DNA testing were included on the Additional Questions for Certain Sexual
Offenses pleaform (Megan’s Law Plea Form). Therevision added thefollowing crimes
to the current list of statutes requiring DNA testing: murder or
mandaughter, certain second degree aggravated assaults, first degree kidnapping, luring
or enticing achild, engaging in sexua conduct which would impair or debauch the morals
of achild or an attempt to commit any of these crimes.

The Committee was initidly split as to whether to revisit the origind decision to
includethis on the Megan’s Law Plea Form or whether to recommend it be included as
a question on the current three page pleaform. Some members argued that including it
on apleaform was unnecessary asit wasacollateral consequence of the pleaand would
make it more difficult to obtain pleasif defendants knew that they would be required to
submit to a blood test for DNA testing.

The Committee decided that there should be aquestion on apleaform that advises



defendants that the crime they are pleading guilty to requires DNA testing. The
Committee, whilerecognizing that thisisacollateral consequence, wasof the opinion that
defendants should be advised of the requirement of DNA testing. The Committee notes
that the current Plea Form and the Megan’'s Law Plea Form contain questions that
provide defendants with information on other collateral consequencesof their plea. See,
for example, Plea Form, Question 16. The Committee aso did not believe that adding
a question would make it more difficult to obtain pleas, asthis has not proven to be the
case with Megan's Law cases.

Rather than recommending an amendment to the Plea Form, the Committee
decided to recommend adoption of a new form, entitled Additional Questions for
Offenses Requiring DNA Testing. That form would ask the defendant if he/she
understands he/she is pleading guilty to a crime requiring DNA testing. Use of a new
form would more economically accommodate any further additionsto thelist of statutes
requiring DNA testing because the three-page Plea Form would not have to be revised
each time a new statute was added. The Committee is also recommending addition of
the following language to the Judgment of Conviction to assure that DNA testing is
ordered.

Q The defendant is hereby ordered to provide a DNA sample and ordered to pay
the costs for testing the sample provided.
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ADDITIONAL QUESTION FOR OFFENSES REQUIRING DNA TESTING

This additional question needs to be answered if you are pleading guilty to any of the
following offenses:

Murder pursuant to 2C:11-3, mandaughter pursuant to 2C:11-4, aggravated assault of the
second degree pursuant to paragraphs (1) or (6) of subsection b of 2C:12-1, kidnapping
pursuant to 2C:13-1, luring or enticing achild in violation of 2C:13-6, aggravated sexual
assault or sexua assault pursuant to 2C:14-2, aggravated criminal sexua contact or
crimina sexua contact pursuant to2C:14-3, engaging in sexual conduct which would
impair or debauch the morals of a child pursuant to 2C:24-4 or any attempt to commit
any of these crimes.

DNA TEST

| understand that | am pleading guilty to a crime that requires that a

DNA test be performed. [YES]
Date Defendant

Defense Attorney Prosecutor




State of New Jersey

V.

DEFENDANT: JUDGMENT OF CONVICTION

(Specify Complete Name)
CHANGE OF JUDGMENT

DATE OF BIRTH SBINUMBER

DATE OF ARREST DATE INDICTMENT/

ACCUSATION FILED INDICTMENT / ACCUSATION DISMISSED

DATE OF ORIGINAL PLEA

L]
0
[ ORDER FOR COMMITMENT
L]
ORIGINAL PLEA l:’ NOT GUILTY D GUILTY D

JUDGMENT OF ACQUITTAL

ADJUDICATION BY
|:| GUILTY PLEA DATE: |:| NON-JURY TRIAL DATE:

|:| JURY TRIAL DATE: |:| Dismissed/Acquitted DATE:

ORIGINAL CHARGES

IND / ACC NO. COUNT DESCRIPTION DEGREE STATUTE

FINAL CHARGES

COUNT DESCRIPTION DEGREE STATUTE

New Jersey Superior Court
Law Division - Criminal

It is, therefore, on ORDERED and ADJUDGED that the defendant is sentenced as follows:

The defendant is hereby sentenced to community supervision for life.
The defendant is hereby ordered to serve a year term of parole supervision which term shall begin as
soon as defendant completes the sentence of incarceration.

The court finds that the defendant is amenable to sex offender treatment.

The court finds that the defendant is willing to participate in sex offender treatment.

The defendant is hereby ordered to provide a DNA sample and ordered to pay the costs for testing of the
sample provided.

oo oo

O

It is further ORDERED that the sheriff deliver the defendant to the appropriate correctional authority.

TOTALNUMBER DATE (From/To)
OF DAYS

[[] Defendant is to receive credit for time spent in custody (R. 3:21-8). DATE (FromiTo)

TOTALNUMBER DATE (From/To)
OF DAYS

[] Defendant is to receive gap time credit for time spent in custody
(N.J.S.A. 2C:44-5b(2)).

Total Custodial Term Institution Total Probation Term

The court finds that the defendant's conduct was characterized by a pattern of repetitive and compulsive behavior.

Administrative Office of the Courts CP0106 (rev. 10/01)

State Bureau of Identification
COPIES TO: CHIEF PROBATION OFFICER STATE POLICE AOC CRIMINAL PRACTICE DIVISION DEPT OF CORRECTIONS OR COUNTY PENAL INSTITUTION



State of New Jersey v. SB.L.# IND/ACC#

Total FINE $ If any of the offenses occurred on or after July 9, 1987, and is for a violation of Chapter 35
or 36 of Title 2C,
Total RESTITUTION $ 1) A mandatory Drug Enforcement and Demand Reduction (D.E.D.R.) penalty is imposed for
each count. (Write in # times for each.)
If the offense occurred on or after December 23, 1991
L ’ ’ ___ 1st Degree @ $3000 ___ 4th Degree @ $750
hich e defendant whs comicted cnloss e box below —2nd Degree @ $2000 _ Disorderly Persons or Petty
indicates a higher assessment pursuant to N.J.S.A. — 3rd Degree - @ $1000 Disorderly Persons @ $500
2C:43-3.1. (Assessment is $30 if offense is on or after
January 9, 1986 but before December 23, 1991, unless a Total D.E.D.R. Penalty $
higher penalty is noted. Assessment is $25 if offense is ] Court further ORDERS that collection of the D.E.D.R. penalty be suspended upon
before January 9, 1986.) defendant's entry into a residential drug program for the term of the program.
2) A forensic laboratory fee of $50 per offense is ORDERED. Offenses @ $50.

[] Assessment imposed on
Total Lab Fee §

count(s)
3) Name of Drugs involved
is$ each.
4) A mandatory driver's license suspension of months is ORDERED.
Total VCCB Assessment § The suspension shall begin today, and end
Driver's License Number

[] Installiment payments are due at the rate of
(IF THE COURT IS UNABLE TO COLLECT THE LICENSE, PLEASE ALSO COMPLETE THE

$ per FOLLOWING)
beginning Defendant's Address
(DATE)
Eye Color Sex Date of Birth
[C] The defendant is the holder of an out-of-state driver's license from the following
jurisdiction . Driver's License Number
[C] Defendant's non-resident driving privileges are hereby revoked for months.

If the offense occurred on or after February 1, 1993 but was before March 13, 1995 and the sentence is to probation or to a state correctional facility, a transaction fee of up
to $1.00 is ordered for each occasion when a payment or installment payment is made. (P.L. 1992, c. 169). If the offense occurred on or after March 13, 1995 and the
sentence is to probation, or the sentence otherwise requires payments of financial obligations to the probation division, a transaction fee of up to $2.00 is ordered for each
occasion when a paymentis made. (P.L. 1995, c. 9).

If the offense occurred on or after August 2, 1993, a $75 Safe Neighborhood Services Fund assessment is ordered for each conviction.
P.L.1993, c. 220

If the offense occurred on or after January 5, 1994 and the sentence is to probation, a fee of up to $25 per month for the probationary term is ordered.
(P.L. 1993, c. 275) Amount per month

If the crime occurred on or after January 9, 1997, a $30 Law Enforcement Officers Training and Equipment Fund penalty is ordered.

If the crime occurred on or after May 4, 2001, and the defendant has been convicted of aggravated sexual assault, sexual assault, aggravated criminal sexual
contact, kidnapping under 2C:13-1c(2), endangering the welfare of a child by engaging in sexual conduct which would impair or debauch the morals of a minor under
2C:24-4a, endangering the welfare of a child pursuant to 2C:24-4b(4), luring or enticing a child pursuant to 2C:13-6, criminal sexual contact pursuant to 2C:14-3b if
the victim is a minor, kidnapping pursuant to 2C:13-1, criminal restraint pursuant to 2C:13-2 or false imprisonment pursuant to 2C:13-3 if the victim is a minor and
the offender is not the parent, or an attempt to commit any of these crimes, a $800 Statewide Sexual Assault Nurse Examiner Program Penalty is ordered for
each of these offenses.

NAME (Court Clerk or Person preparing this form) TELEPHONE NUMBER NAME  (Attorney for Defendant at Sentencing)

STATEMENT OF REASONS - Include all applicable aggravating and mitigating factors

JUDGE (Name) JUDGE (Signature) DATE

Administrative Office of the Courts CPO0106 (rev. 10/01)
State Bureau of Identification
COPIES TO: CHIEF PROBATION OFFICER STATE POLICE AOC CRIMINAL PRACTICE DIVISION DEPT OF CORRECTIONS OR COUNTY PENAL INSTITUTION




4, | nter net Posting of Sex Offender 1 nfor mation.

OnJduly 13,2001, L. 2001, c. 167 wasenacted. That law amended Megan'sLaw

and required that the State Police develop and maintain a system to allow posting of
information on certain sex offenders on the Internet.

The law provides for posting on the Internet of information for al high risk (tier
3) registrants. Information regarding registrants whose risk of re-offenseis deemed to
be moderate (tier 2) is adso to be posted on the Internet unless the sole sex offense
committed by the registrant was:

(@ Anadjudication of delinquency for any sex offense as defined in subsection
b. of section 2 of P.L. 1994, c. 133(C.2C:7-2). (Registration of sex offenders).

(b) A conviction or acquittal by reason of insanity for a violation of N.J.S.
2C:14-2 (aggravated sexua assault and sexua assault) or N.J.S. 2C:14-3
(aggravated criminal sexual contact and sexual contact) under circumstancesin
which the offender was related to the victim by blood or affinity to the third
degree or was afoster parent, a guardian, or stood in loco parentis within the
household; or

(c) A conviction or acquittal by reason of insanity for a violation of N.J.S.
2C:14-2 (aggravated sexua assault and sexua assault) or N.J.S. 2C:14-3
(aggravated crimina sexual contact and sexual contact) in any casein which the
victim assented to the commission of the offense but by reason of age was not
capable of giving lawful consent.

Information about an offender who falls under one of these exceptions may be

made available on the Internet if the prosecutor establishes by clear and convincing
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evidence that, given the particular facts and circumstances of the offense and the
characteristics and propensities of the offender, therisk to the general public posed by
the offender is substantially ssimilar to that posed by offenderswhose risk of re-offense
Is moderate and who do not qualify under the three exceptions.

|nformation regarding registrants whose risk of re-offenseis deemed to be low
(tier 1), or tier 2 offenders for whom the court has not ordered notification, will not be
posted on the Internet.

The statute requires that the Internet Registry include the following information
on each registrant: theregistrant’ sname and any aiasestheregistrant has used or under
which the registrant may be or may have been known; any sex offense as defined in
Megan's Law for which the registrant was convicted, adjudicated delinquent or
acquitted by reason of insanity; the date and location of disposition; abrief description
of any such offense, including the victim’'s gender and an indication of whether the
victim wasless than 18 years old or less than 13 years old; agenera description of the
registrant’s modus operandi, if any; the determination of whether the registrant’ srisk
of re-offense is moderate or high; the registrant’ s age, race, sex, date of hirth, height,
weight, hair, eye color and any distinguishing scars or tattoos; a photograph of the
registrant and the date on which the photograph was entered into the registry; the make,

moddl, color, year and license plate number of any vehicle the registrant operates; and
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the registrant’s street address, zip code, municipality and county where he or she

resides.

The Committee is recommending that the following question be added to the
Additional Questions for Certain Sexual Offenses Plea Form.

Do you understand that as a result of your conviction your

name, age, race, sex, date of birth, height, weight, eye color,

any distinguishing scars or tattoos you have, your

photograph, the make, model, color, year and license plate
number of any vehicle you operate, the street address, zip

code, municipality and county in which you reside and a
description of the offense for which you are pleading guilty,

may be publicly available on the Internet?

Subsequent to the Committee' s initia consideration of this matter, the United

States District Court rendered itsdecisionin A.A. v. New Jersey, F. Supp. 2d

_ No. 01-4804 (D.N.J. Dec. 6, 2001).

In A.A. the plaintiffs sought to enjoin implementation of the Internet Registry
Act. The District Court granted the injunction in part entering an order enjoining the
State from granting unrestricted public access to registry information identifying the
house or apartment number, street, zip code, and municipality in which the plaintiffs
resde.

Notwithstanding this decision, the Committee still recommends that the
Additional Questions for Certain Sexual Offenses Plea Form contain notice to the

defendant that his or her street address, zip code and municipality may be made




available to the public on the Internet because the injunction may ultimately be lifted.

See Question 5.



5. Statewide Sexual Assault Nurse Program.

On May 4, 2001 L. 2001, c. 81 was enacted. That law established the Sexual
Assault Nurse Examiner Program. Asafunding mechanism for that law, every person
convicted of a sex offense, asdefined in N.J.S.A. 2C:7-2, isto be assessed a penalty
of $800.00 for each offense.

The Committee recommends adding the following question to the Additional
Questionsfor Certain Sexual Offenses Plea Form to assure defendants are aware that
if they plead guilty to one of the offenses covered under the law, they will have to pay
an $800.00 pendty for each offense;

Do you understand that if the crime occurred on or after
May 4, 2001 as a result of your guilty plea you will be
required to pay a penalty of $800.00 for each offense for
which you are pleading guilty?

The Committee is a so recommending amending the judgment of conviction by
adding the following language:

If the crime occurred on or after May 4, 2001, and the defendant has been
convicted of aggravated sexual assault, sexua assault, aggravated criminal
sexual contact, kidnapping under 2C:13-1¢(2), endangering the welfare of
achild by engaging in sexua conduct which would impair or debauch the
moras of a minor under 2C:24-4a, endangering the welfare of a child
pursuant to 2C:24-4b(4), luring or enticing a child pursuant to 2C:13-6,
crimina sexual contact pursuant to 2C:14-3b if the victim is a minor,
kidnapping pursuant to 2C:13-1, criminal restraint pursuant to 2C:13-2 or



falseimprisonment pursuant to 2C:13-3 if the victim isaminor and the offender
is not the parent, or an attempt to commit any of these crimes, a$800 Statewide
Sexual Assault Nurse Examiner Program Penalty is ordered for each of these
offenses.
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ADDITIONAL QUESTIONSFOR CERTAIN SEXUAL OFFENSES

These additional questions need to be answered if you are pleading guilty to the offense of
aggravated sexual assault, sexual assault, aggravated criminal sexual contact, kidnapping under
2C:13-1c(2), endangering the welfare of a child by engaging in sexual conduct which would
impair or debauch the morals of the child under 2C:24-4a, endangering the welfare of a child
pursuant to 2C:24-4b(4), luring or enticing achild pursuant to 2C: 13-6, criminal sexual contact
pursuant to 2C:14-3bif thevictimisaminor; kidnapping pursuantto 2C:13-1, criminal restraint
pursuant to 2C:13-2 or fal seimprisonment pursuant to 2C:13-3if thevictimisaminor and the
offender is not the parent, or any attempt to commit any such offense.

1. Registration

a Do you understand that you must register with certain
Public agencies? [YEY [NO]

b) Do you understand that if you change residence you must
notify the law enforcement agency where you are registered,
and must re-register with the chief law enforcement officer
of the municipality in which you will reside, or the
Superintendent of State Policeif the municipality does not
have a chief law enforcement officer agency, no lessthan
10 days before you intend to reside at the new address? [YESY [NO]

2. AddressVerification

Do you understand that if you are pleading guilty to aggravated

sexual assault, sexual assault, aggravated criminal sexual contact,

kidnapping pursuant to 2C:13-1c(2) or any attempt to

commit any of these crimesand at sentencing the Court

finds that your conduct was characterized by a pattern of

repetitive, compulsive behavior you must verify your

address with the appropriate law enforcement agency

every 90 daysor if the court finds your conduct is not

characterized by a pattern of repetitive and compulsive

behavior, you must verify your address annually? [YEY [NO]
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3. Notification

Do you understand that the requirement of registration may

result in notification to law enforcement, community

organizations, or the public at large, of your release from

incarceration or presence in the community? [YES] [NO]

4, Community Supervision for Life

Do you understand that if you are pleading guilty to

the crime of aggravated sexual assault, sexual

assault, aggravated criminal sexual contact,

kidnapping pursuant to 2C:13-1c¢(2), endangering

the welfare of achild by engaging in sexual

conduct which would impair or debauch the morals

of the child pursuant to 2C:24-4a, luring, or an

attempt to commit any such offense, the Couirt,

in addition to any other sentence, will impose a

special sentence of community supervision for life? [YES [NO]

5. Internet Posting

Do you understand that as aresult of your conviction your

name, age, race, sex, date of birth, height, weight, eye color,

any distinguishing scars or tatoos you have, your photograph,

the make, model, color, year and license plate number of any

vehicle you operate, the street address, zip code, municipality

and county in which you reside and a description of the

offense for which you are pleading guilty, may be publicly

available on the internet? [YES] [NO]

6. Statewide Sexual Assault Nurse Examiner Program Penalty
Do you understand that if the crime occurred on or after
May 4, 2001 as aresult of your guilty pleayou will be

required to pay a penalty of $800 for each offense for
which you are pleading guilty? [YES] [NO]

Date Defendant

Defense Attorney Prosecutor




State of New Jersey

V.

DEFENDANT: JUDGMENT OF CONVICTION

(Specify Complete Name)
CHANGE OF JUDGMENT

DATE OF BIRTH SBINUMBER

DATE OF ARREST DATE INDICTMENT/

ACCUSATION FILED INDICTMENT / ACCUSATION DISMISSED

DATE OF ORIGINAL PLEA

L]
0
[ ORDER FOR COMMITMENT
L]
ORIGINAL PLEA l:’ NOT GUILTY D GUILTY D

JUDGMENT OF ACQUITTAL

ADJUDICATION BY
|:| GUILTY PLEA DATE: |:| NON-JURY TRIAL DATE:

|:| JURY TRIAL DATE: |:| Dismissed/Acquitted DATE:

ORIGINAL CHARGES

IND / ACC NO. COUNT DESCRIPTION DEGREE STATUTE

FINAL CHARGES

COUNT DESCRIPTION DEGREE STATUTE

New Jersey Superior Court
Law Division - Criminal

It is, therefore, on ORDERED and ADJUDGED that the defendant is sentenced as follows:

The defendant is hereby sentenced to community supervision for life.
The defendant is hereby ordered to serve a year term of parole supervision which term shall begin as
soon as defendant completes the sentence of incarceration.

The court finds that the defendant is amenable to sex offender treatment.

The court finds that the defendant is willing to participate in sex offender treatment.

The defendant is hereby ordered to provide a DNA sample and ordered to pay the costs for testing of the
sample provided.

oo oo

O

It is further ORDERED that the sheriff deliver the defendant to the appropriate correctional authority.

TOTALNUMBER DATE (From/To)
OF DAYS

[[] Defendant is to receive credit for time spent in custody (R. 3:21-8). DATE (FromiTo)

TOTALNUMBER DATE (From/To)
OF DAYS

[] Defendant is to receive gap time credit for time spent in custody
(N.J.S.A. 2C:44-5b(2)).

Total Custodial Term Institution Total Probation Term

The court finds that the defendant's conduct was characterized by a pattern of repetitive and compulsive behavior.

Administrative Office of the Courts CP0106 (rev. 10/01)

State Bureau of Identification
COPIES TO: CHIEF PROBATION OFFICER STATE POLICE AOC CRIMINAL PRACTICE DIVISION DEPT OF CORRECTIONS OR COUNTY PENAL INSTITUTION



State of New Jersey v. SB.L.# IND/ACC#

Total FINE $ If any of the offenses occurred on or after July 9, 1987, and is for a violation of Chapter 35
or 36 of Title 2C,
Total RESTITUTION $ 1) A mandatory Drug Enforcement and Demand Reduction (D.E.D.R.) penalty is imposed for
each count. (Write in # times for each.)
If the offense occurred on or after December 23, 1991
L ’ ’ ___ 1st Degree @ $3000 ___ 4th Degree @ $750
hich e defendant whs comicted cnloss e box below —2nd Degree @ $2000 _ Disorderly Persons or Petty
indicates a higher assessment pursuant to N.J.S.A. — 3rd Degree - @ $1000 Disorderly Persons @ $500
2C:43-3.1. (Assessment is $30 if offense is on or after
January 9, 1986 but before December 23, 1991, unless a Total D.E.D.R. Penalty $
higher penalty is noted. Assessment is $25 if offense is ] Court further ORDERS that collection of the D.E.D.R. penalty be suspended upon
before January 9, 1986.) defendant's entry into a residential drug program for the term of the program.
2) A forensic laboratory fee of $50 per offense is ORDERED. Offenses @ $50.

[] Assessment imposed on
Total Lab Fee §

count(s)
3) Name of Drugs involved
is$ each.
4) A mandatory driver's license suspension of months is ORDERED.
Total VCCB Assessment § The suspension shall begin today, and end
Driver's License Number

[] Installiment payments are due at the rate of
(IF THE COURT IS UNABLE TO COLLECT THE LICENSE, PLEASE ALSO COMPLETE THE

$ per FOLLOWING)
beginning Defendant's Address
(DATE)
Eye Color Sex Date of Birth
[C] The defendant is the holder of an out-of-state driver's license from the following
jurisdiction . Driver's License Number
[C] Defendant's non-resident driving privileges are hereby revoked for months.

If the offense occurred on or after February 1, 1993 but was before March 13, 1995 and the sentence is to probation or to a state correctional facility, a transaction fee of up
to $1.00 is ordered for each occasion when a payment or installment payment is made. (P.L. 1992, c. 169). If the offense occurred on or after March 13, 1995 and the
sentence is to probation, or the sentence otherwise requires payments of financial obligations to the probation division, a transaction fee of up to $2.00 is ordered for each
occasion when a paymentis made. (P.L. 1995, c. 9).

If the offense occurred on or after August 2, 1993, a $75 Safe Neighborhood Services Fund assessment is ordered for each conviction.
P.L.1993, c. 220

If the offense occurred on or after January 5, 1994 and the sentence is to probation, a fee of up to $25 per month for the probationary term is ordered.
(P.L. 1993, c. 275) Amount per month

If the crime occurred on or after January 9, 1997, a $30 Law Enforcement Officers Training and Equipment Fund penalty is ordered.

If the crime occurred on or after May 4, 2001, and the defendant has been convicted of aggravated sexual assault, sexual assault, aggravated criminal sexual
contact, kidnapping under 2C:13-1c(2), endangering the welfare of a child by engaging in sexual conduct which would impair or debauch the morals of a minor under
2C:24-4a, endangering the welfare of a child pursuant to 2C:24-4b(4), luring or enticing a child pursuant to 2C:13-6, criminal sexual contact pursuant to 2C:14-3b if
the victim is a minor, kidnapping pursuant to 2C:13-1, criminal restraint pursuant to 2C:13-2 or false imprisonment pursuant to 2C:13-3 if the victim is a minor and
the offender is not the parent, or an attempt to commit any of these crimes, a $800 Statewide Sexual Assault Nurse Examiner Program Penalty is ordered for
each of these offenses.

NAME (Court Clerk or Person preparing this form) TELEPHONE NUMBER NAME  (Attorney for Defendant at Sentencing)

STATEMENT OF REASONS - Include all applicable aggravating and mitigating factors

JUDGE (Name) JUDGE (Signature) DATE

Administrative Office of the Courts CPO0106 (rev. 10/01)
State Bureau of Identification
COPIES TO: CHIEF PROBATION OFFICER STATE POLICE AOC CRIMINAL PRACTICE DIVISION DEPT OF CORRECTIONS OR COUNTY PENAL INSTITUTION




6. Supplemental Plea Form for Theft of aMotor Vehicleor Unlawful Taking
of a Motor Vehicle.

The Committee recommends amending the above referenced supplemental plea
form to change the reference to “automobile” to “motor vehicle’. That changewould

be consistent to a revision to N.JS.A. 2C:20-2.1. See L. 1993, c. 219 § 4. The

Committee is also recommending an amendment to the Judgment of Conviction for
Thefts of an Automobile or Unlawful Taking of a Motor Vehicle as this form has the

same problem.
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SUPPLEMENTAL PLEA FORM FOR
THEFT OF A MOTOR VEHICLE
OR
UNLAWFUL TAKING OF A MOTOR VEHICLE
(N.J.SA. 2C:20-2.1)

The following questions need to beanswered only if you are pleading guilty for
violation of N.JS.A. 2C:20-2 for theft of amotor vehicle and the offense occurred on
or after April 2, 1991, or for aviolation of N.J.S.A. 2C:20-10 for unlawful taking of a
motor vehicle (“Joyriding”) and the offense occurred on or after August 2, 1993.

1. Do you understand that if you plead guilty
you will be required to forfeit your driver's
license? [Yes] [NO]
14t Offense - 1 year license suspension
2nd Offense - 2 year license suspension
3rd or Subsequent Offense - 10 year license suspension

2. Do you understand that if you plead guilty

you will be required to pay a mandatory penadty? [Yes] [NO]
The mandatory penalties are as follows:
1st Offense -$ 500
2nd Offense -$ 750
3rd or Subsequent Offense -$1,000
Total Pendty

3. Do you understand that if you plead guilty to
more than one theft of a motor vehicle or unlawful
taking of amotor vehicle that the license forfeitures
and mandatory penalties imposed can be
consecutive to each other? [Yes] [NO]

DATE:

DEFENSE ATTORNEY:
DEFENDANT:
PROSECUTOR:

62



New Jersey Superior Court
Law Division - Criminal

State of New Jersey

V.
DEFENDANT [] JUDGMENT OF CONVICTION
(Specify Complete Name)
[[] CHANGE OF JUDGMENT
DATE OF BIRTH SBINUMBER
[ ] ORDERFORCOMMITMENT
DATE OF ARREST DATE INDICTMENT/
ACCUSATION FILED [] INDICTMENT/ACCUSATION DISMISSED
o L PLEA ORIGINAL PLEA [] JUDGMENT OF ACQUITTAL
[ noTeuiry [] euwry
ADJUDICATION BY
D GUILTY PLEA DATE: D NON-JURY TRIAL DATE:
|:| JURY TRIAL DATE: |:| Dismissed/Acquitted DATE:
ORIGINAL CHARGES
IND / ACC NO. COUNT DESCRIPTION DEGREE STATUTE
FINAL CHARGES

COUNT DESCRIPTION DEGREE STATUTE

It is, therefore, on ORDERED and ADJUDGED that the defendant is sentenced as follows:

[l The defendantis hereby sentenced to community supervision for life.

[] The courtfinds that the defendant's conduct was characterized by a pattern of repetitive and compulsive behavior.

[] The courtfinds that the defendant is amenable to sex offender treatment.

[] The courtfinds that the defendant is willing to participate in sex offender treatment.

[] It is further ORDERED that the sheriff deliver the defendant to the appropriate correctional authority.

TOTALNUMBER DATE (From/To)
OF DAYS

[[] Defendant is to receive credit for time spent in custody (R. 3:21-8). DATE (FromiTo)

TOTAL NUMBER DATE (From/To)
Defendant is to receive gap time credit for time spent in custody OF DAYS
(N.J.S.A. 2C:44-5b(2)).
Total Custodial Term Institution Total Probation Term
Administrative Office of the Courts CP0106 (rev. 10/01)

State Bureau of Identification Page 1 of 3
COPIES TO: CHIEF PROBATION OFFICER STATE POLICE AOC CRIMINAL PRACTICE DIVISION DEPT OF CORRECTIONS OR COUNTY PENAL INSTITUTION




State of New Jersey v. SB.L.# IND/ACC #

If any of the offenses occurred on or after July 9, 1987, and is for a violation of Chapter 35
or 36 of Title 2C,

1) A mandatory Drug Enforcement and Demand Reduction (D.E.D.R.) penalty is imposed for
each count. (Write in # times for each.)

Total FINE §$

Total RESTITUTION §

If the offense occurred on or after December 23, 1991,

g __ 1st Degree @ $3000 4th Degree @ $750
ar;_aﬁs;]ssrgept Zf $t50 1S |mpo§etd é)n elach fﬁunt: onb | __ 2nd Degree @ $2000 Disorderly Persons or Petty
which the delendant was convicled unless the box below — 3rd Degree @ $1000 Disorderly Persons @ $500

indicates a higher assessment pursuant to N.J.S.A.
2C:43-3.1. (Assessment is $30 if offense is on or after
January 9, 1986 but before December 23, 1991, unless a
higher penalty is noted. Assessment is $25 if offense is
before January 9, 1986.)

Total D.E.D.R. Penalty $

[] Court further ORDERS that collection of the D.E.D.R. penalty be suspended upon
defendant's entry into a residential drug program for the term of the program.

2) A forensic laboratory fee of $50 per offense is ORDERED. Offenses @ $50.

[ Assessment imposed on

count(s) Total Lab Fee §$

3) Name of Drugs involved

is $ each.

4) A mandatory driver's license suspension of months is ORDERED.

Total VCCB Assessment $

The suspension shall begin today, and end

Driver's License Number

[] Installment payments are due at the rate of

(IF THE COURT IS UNABLE TO COLLECT THE LICENSE, PLEASE ALSO COMPLETE THE

$ per FOLLOWING,)

beginning

Defendant's Address

(DATE)

Eye Color Sex Date of Birth

[C] The defendant is the holder of an out-of-state driver's license from the following
jurisdiction . Driver's License Number

[C] Defendant's non-resident driving privileges are hereby revoked for months.

If the offense occurred on or after February 1, 1993 but was before March 13, 1995 and the sentence is to probation or to a state correctional facility, a transaction fee of up
to $1.00 is ordered for each occasion when a payment or installment payment is made. (P.L. 1992, c. 169). If the offense occurred on or after March 13, 1995 and the
sentence is to probation, or the sentence otherwise requires payments of financial obligations to the probation division, a transaction fee of up to $2.00 is ordered for each
occasion when a paymentis made. (P.L. 1995, c. 9).

If the offense occurred on or after August 2, 1993, a $75 Safe Neighborhood Services Fund assessment is ordered for each conviction.
P.L.1993,c. 220

If the offense occurred on or after January 5, 1994 and the sentence is to probation, a fee of up to $25 per month for the probationary term is ordered.
(P.L. 1993, c. 275) Amount per month

If the crime occurred on or after January 9, 1997, a $30 Law Enforcement Officers Training and Equipment Fund penalty is ordered.

NAME (Attorney for Defendant at Sentencing)

NAME (Court Clerk or Person preparing this form) TELEPHONE NUMBER

If the offense occurred on or after April 2, 1991 and the conviction or guilty plea is for violation of N.J.S.A. 2C:20-2 for theft of a motor vehicle

or
If the offense occurred on or after August 2, 1993 and the conviction or guilty plea is for a violation of N.J.S.A. 2C:20-10 for unlawful taking of a motor vehicle ("Joyriding")
the following are imposed:

1. A mandatory penalty of $

First Offense $ 500
Second $ 750
3rd or Subsequent Offense $ 1000

2. A mandatory driver's license suspension of years is ORDERED.
First Offense

Second Offense

3rd or Subsequent Offense

1 year license suspension

2 year license suspension

10 year license suspension

. Driver's License Number

The suspension shall begin today, and end

IF THE COURT IS UNABLE TO COLLECT THE LICENSE, PLEASE ALSO COMPLETE THE FOLLOWING:

Defendant's Address Eye color Sex Date of Birth

[1 Defendant is the holder of an out-of-state driver's license from the following jurisdictiion . Driver's License Number

[] Defendant's non-resident driving privileges are hereby revoked for Months.

Administrative Office of the Courts
State Bureau of Identification

COPIES TO: CHIEF PROBATION OFFICER STATE POLICE

AOC CRIMINAL PRACTICE DIVISION
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State of New Jersey v.

SB.L# IND/ACC #

STATEMENT OF REASONS -- INCLUDE ALL APPLICABLE AGGRAVATING AND MITIGATING FACTORS

JUDGE (Name)

JUDGE (Signature)

DATE

Administrative Office of the Courts
State Bureau of Identification
COPIES TO: CHIEF PROBATION OFFICER

STATE POLICE

AOC CRIMINAL PRACTICE DIVISION DEPT OF CORRECTIONS OR COUNTY PENAL INSTITUTION
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C. Recommendationsfor Legislative Change
1.  Recodification of the Criminal Code

The Conference of Crimina Presiding Judges expressed concern that various
amendments to the Code of Crimina Justice that have occurred over the years have
made the Code's sentencing provisions digointed and difficult to implement. The
Conference requested that the Committee consider the possible need for a
recodification of the sentencing provisionsin the Criminal Code. Judge Davis sent a
letter to Judge Stern explaining the concerns of the Presiding Judges.

The Committee agreed with the observation of the Presiding Judges.
Amendments to the Code of Crimina Justice since its enactment in 1979 have placed
sentencing provisions, which were almost exclusively contained in Chapters 43 and 44
when the Code was enacted, throughout the Code. Some feel that some of the
mandatory sentence requirements have also been inconsistent with the Code's
classification policies and sentencing based thereon. The Committeeis of the opinion
that a recodification, the purpose of which would be to make the Code's sentencing
provisions easier to understand and implement, is now needed. The Committee
decided that it would refer the issue to the Court with the recommendation that the

Committee supports a review of the sentencing provisions.
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D. MattersPreviously Sent to the Supreme Court.

1.  Apprendi/Johnson | ssues.

In Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed.2d 235

(2000) the United States Supreme Court held that any fact, other than a prior
conviction, that increases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to the jury and proven beyond a reasonable doubt. In
three cases decided in February 2001, the New Jersey Supreme Court considered the
extent to which Apprendi impacted the No Early Release Act (NERA). In State v.
Johnson, 166 N.J. 523 (2001) the Court construed NERA to require a jury
determination, beyond areasonabledoubt, that the defendant committed aviolent crime
within the meaning of NERA before a sentencing court could impose the statute's
mandatory minimum sentencing structure. The Court also said:

We acknowledge that our Crimina Code contains other

provisons that, like NERA, increase mandatory minimum

terms based on factual predicates found by the sentencing

judge. Any questions concerning the validity of those

statutes are not before us. 1d. at 544.

The Court aso invited the Committee to consider “appropriate procedures,

including a NERA jury charge, that will satisfy the requirements of subsection (€) of
NERA as thus construed [and ] ... to consider whether R. 3:21-4(f) should be

amended to require notice by the prosecutor of intent to impose a NERA sentence

earlier than fourteen days after a guilty pleaor return of the verdict.” 1d. at 544-45.
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In response to the Court’s decision in Johnson, as well as the decisions in State v.
Thomas, 166 N.J. 560 (2001) (where none of the NERA factors is an element of the
offense charged, there must be additional proof as required by Johnson, of a NERA

factor before there can be sentence enhancement under the Act) and State v. Rumblin,

166 N.J. 550 (2001) (principals and accomplices are treated the same for NERA
purposes), the Committee considered the application of these decisionsto NERA, as
well as other parole indligibility provisonsin the Code.

(@ Amendment of R. 3:19-1.

The Committee decided that paragraph (b) of R. 3:19-1 (Several Defendants or
Counts, Written Verdict Sheets) should be amended to provide for written verdict
shesets for those offenses (.e, NERA, Graves Act) that require certain enhanced
penaties. The Committee aso determined that, given the number of NERA cases that
judges are currently handling, this rule amendment should be adopted by the Court on
an expedited basisrather than wait until the end of therulescycle. Theruleamendment
was approved at the Court’s Administrative Conference on June 19, 2001.

(b) RuleRelaxation of R. 3:21-4(f)

As stated above the Court asked the Committee to consider the amendment of
paragraph (f) of R. 3:21-4 “to require notice by the prosecutor of intent to impose a
NERA sentence earlier than fourteen days after a guilty plea or return of the verdict.”

The Committee determined that there should be arulerelaxation requiring notice



of chargesto be given with the pleaoffer or at the arraignment/status conference, which
ever isearlier, and that the time for notice can be extended for good cause shown. The
Court approved the recommendation by Order dated June 19, 2001.

(c) Amendment of Supplemental Plea Form for No Early Release Act
Cases.

This pleaform was first promulgated on October 8, 1998 via Directive #4-98.
The Committee decided that the form should be amended to accurately reflect the

requirements under the statute as set forth in State v. Johnson and its companion cases

State v. Rumblin, 166 N.J. 550 (2001) and State v. Thomas, 166 N.J. 560 (2001).

Specifically, the form includes a question regarding the waiving of ajury determination
of a violent crime and it is amended to only list the maximum period of parole
indigibility.

The Court approved the amendments and the Supplemental Plea Form for No
Early Release Act Cases for offenses occurring between June 7, 1997 and June 29,

2001 was promulgated on October 12, 2001 in Directive #15-01.

(d) New Supplemental Plea Form for Graves Act Offenses.
The Committee discussed the need to promulgate a supplemental pleaform for

Graves Act offenses in light of the Court’s decision in Johnson that the factors that

enhance a sentence are to be decided by ajury. Asthe Court acknowledged in
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Johnson, the “Criminal Code contains other provisions that, like NERA, increase
mandatory minimum terms based on factual predicates found by the sentencing judge.
Any questions concerning the validity of those statutes are not before us.” State v.
Johnson, 166 N.J. at 544.

In regard to Graves Act offenses, the Committee was confronted with the issue
of whether or not it should be pro-active and promulgate a plea form or whether this
issue should first be resolved by case law. The Committee determined that a Graves
Act plea form should be promulgated as a safeguard in the event that the ruling in
Johnson appliesto that statute. 1n reaching this conclusion, the Committee recognized
that thereisno prejudice to the defendant and thereisa greater risk not amend theform

and to ded with the consequencesif it is determined that Johnson appliesto the Graves

Act and will apply retroactively to the date Johnson was decided.
The Court approved the Committee' s recommendation for adoption of a new
Supplemental Plea Formfor Graves Act Offenses. The Supplemental Plea Form was

promulgated via Directive #15-01 on October 12, 2001.

E. Rule Recommendationsand Other Issues Considered and Rej ected.
1. R.3119-1
On June 19, 2001 the Supreme Court adopted an amendment to R. 3:19-1 that

the Committee had proposed to address the Court’ sdecisionsin Statev. Johnson, 166
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N.J. 523 (2001); State v. Rumblin, 166 N.J. 550 (2001) and State v. Thomas, 166 N.J.

560 (2001). See page 68. Supra.

The Committee was asked to consider whether this recent amendment might be
misinterpreted. The rule has been revised to add the following sentence to the rule:

A written verdict sheet shall be used in those cases in which the jury must

find the factua predicate for an enhanced sentence or the existence of a

fact relevant to sentencing unless that factual predicate or fact is an

element of the offense.

Concern was expressed that the phrase “unless that factual predicate or fact is
an element of the offenseg” might suggest that awritten verdict sheet would not be used
In cases where the jury was being asked to consider or distinguish elements of the
offensethat will affect sentencing. The Committee felt no amendment was necessary
given the nature of therule.

The Committee was of the opinion that deleting the phrase could lead to juries

reaching inconsistent verdicts and decided not to recommend any further amendment

to therule.
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2. R.3:21-4.
The Committee was asked to consider whether R. 3:21-4(f) should be amended
to specificaly provide when the State must provide notice that it will seek a sentence

pursuant toN.J.S.A. 2C:43-7.2, theNo Early Release Act, (NERA). When notice must

be provided is only an issue in cases where the offense occurred prior to June 29,
2001, the date L. 2001, c. 129, which amended NERA, was signed because notice is
now provided by statute for the relevant offense.

The Committee also discussed whether R. 3:21-4(e) should be amended to
address notice requirements for enhanced sentences other than NERA, in light of
Apprendi.

The Committee decided not to recommend an amendment to R. 3:21-4(f)
becauseof the statutory amendment to NERA. Rather, it determined that any remaining
Issues regarding the agpplication of R. 3:21-4(e)or(f) should be left to development
through case law. The Committee proposesto add to the commentary of the rule that
the notice requirements of the rule can be relaxed for “good cause shown” in certain

“pipeling” cases where the crime occurred before the statute was amended.
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3. State v. Cann.

In State v. Cann, 342 N.J. Super. 93 (App. Div.) certif. denied, 170 N.J. 208

(2001), the defendant argued, in an application for post-conviction relief, that histrial
counsel was ineffective for failing to requesta DNA anaysis of certain evidence. The
tria court concluded that the claimswere procedurally barred under R. 3:23-4 and time
barred under R. 3:22-12. The Appellate Divison agreed that the petition was time
barred under R. 3:22-12, neverthel essit considered the defendant’ s contention that trial
counsdl was ineffective in failing to request DNA testing.

In order to establish that trial counsel wasineffective, adefendant must establish
that trial counsdl’s representation fell below an objective standard of reasonableness
and that there is a reasonable probability that but for counsel’ s unprofessional errors,
theresult of the proceeding would have been different. Because aconvicted defendant
does not have the results of a DNA test he can therefore never establish a reasonable
probability of adifferent result. The Appellate Division concluded that applicationsfor
DNA testing are not suited for post-conviction relief proceedings. The Appellate
Divison further concluded that if a defendant desires a DNA sample for testing

purposes, even post-conviction, he must make an application to the trial court.
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The Committee was asked to consider whether any special rules or procedures
should be drafted to address requests for DNA testing. The consensus of the

Committee was that a rule was not necessary at thistime.
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4. Amendment of R. 3:3-1 and Implementation of the Drug Offender
Restraining Order Act of 1999.

The Committee was asked to consider whether the rule governing the issuance
of an arrest warrant or summons, R. 3:3-1, should be amended to include offenses
covered by the Drug Offender Restraining Order Act (P.L. 1999, c. 334, N.JSA.
2C:35-5.4t0-5.8). The Act provides that “when a person is charged with a criminal
offense and the person is released from custody before trial on bail or personal
recognizance, or is released to the custody of a parent, guardian, custodian or public
or private agency, the court, as a condition of release, and except as provided in
subsection c. of this section, shall issue an order prohibiting the person from entering

any place defined [in N.J.S.A. 2C:35-3.6].” The Act definesa“criminal offense” as

certain crimeswhich involve the manufacturing, distributing, selling or possessing with
Intent to distribute acontrolled dangerous substance or the unlawful possession or use
of an assault firearm. Therefore, the Act permits the court to issue a Drug Offender
Restraining Order (DORO) to persons charged with third and fourth degree drug
offenses. In contrast, R. 3:3-1 providesthat warrants shall generally beissued only for
first and second degree drug offenses unless a summons is deemed inappropriate.
Therefore, a DORO could not technically be issued for third and fourth degree
offenses because the orders are issued as a condition of release, and there are no
conditions for release on a summons.

The Committee discussed the possibility that a DORO could be issued on a
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summons, but recognized that such action would not be in full compliance with the
court rules. The discussion further revealed significant concerns with the DORO
statute.  Specifically, Committee members advised that during the Conference of
Crimind Presiding Judges meeting a discussion involved the problem that the
municipa courts are not issuing these orders. Additiondly, it appears that the
prosecutor’ s offices are not seeking to have these orders issued.

On January 7, 2002, the Governor signed into law A-4026, with aline item veto
changing the appropriated funds to the AOC. The statute otherwise providesthat the
Issuance of such restraining ordersis at the discretion of the court. Along with other
amendments, the law aso specifies the drug offenses subject to the Act and clarifies
the court procedures depending upon whether the defendant is charged with acrimina
offense on awarrant or a summons.

The Committee decided that no action would be taken on thisissue now and that
the applications that are being made can be handled on the record under the statute.
The Committee suggested that the prosecutors discuss thisissue and rai se the subject

again if problems arise.
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5. Review of the Municipal Appeals Process.

As previoudly discussed, in State v. Cerefice, 335 N.J. Super. 374 (App. Div.

2000) the Appellate Divison noted that the Committee had previously considered the
de novo standard of review for municipal appeals and suggested that it may be
appropriate for the Committee to reconsider this issue. The Municipal Appeals
Subcommittee evaluated the possible abalition of the de novo standard of review for
municipa appeals, the“vertical representation” of defendantsin municipa courts, the
Law Divison and the Appellate Division, and incorporating the Cerefice decision into
the Rules.

Regarding the municipal appeals process, the Subcommittee noted that a
defendant convicted of anon-indictable offense in municipal court hastheright to two
appedls (consdering the Law Divison as afinal judgment appealable as of right to the
Appellate Division) and the opportunity to seek certification, whereas a defendant
convicted of an indictable offensein the Law Division has only a substantive evidence
review in the Appellate Division.

A ccepting the Subcommittee’ srecommendations, the Committee concluded that
It was unnecessary to changethe current procedure because the present review process
iIs working well. However, the Subcommittee suggested two areas in need of
clarification. First, the Subcommittee suggested that municipal court judges should be

advised of both the order entered by the Law Division (R. 3:23 and R. 3:24) and the

I



reasons for an acquittal. (SeeR. 1:7-4). Second, the Subcommittee proposed that the
Cerefice decision should be incorporated into the Rules.

A discussion of the Cerefice decision and the amendmentstoR. 3:23-2 and R.
7:13-1 are provided on pages 28-30 of this report.

Becausethe transcript of an acquittal on atrial denovo would rarely be ordered
and available to the municipal court, the Committee will examine how best to
communicate to the municipal court the reasons for disposition in addition to

dispatching the appropriate judgment as required by R. 3:23-8(e).
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6.  Anti-Drug Profiteering Penalty.

The Anti-Drug Profiteering Act N.J.SA. 2C:35A-1t0 -8; P.L. 1997, c. 187)
establishes monetary penalties for individuals convicted of certain drug offenses and
individuals involvedin criminal street gang activity. The Committee considered whether
the Supplemental Plea Form for Drug Offenses should be amended to include the
Anti-Drug Profiteering Pendty.

AtitsMay 12, 1999 meeting the Committee decided not to amend the pleaforms
to include the money laundering penadty. The Committee decided not to recommend
an amendment to the plea form to include the drug penalties for the same reasons the
money laundering penalties were excluded. In reaching its decison, the Committee
considered that a prevailing purpose of the pleaform isto ensure that the defendant is
advised of al of the possible consequences of a guilty plea. Because the statute
requires a prosecutor to make an application to the court before the penalty can be
Imposed, little danger existsthat the defendant would be subject to the penalty without
recelving an adeguate prior warning. Additionaly, the Committee recognized that the
criteriain the statute delineating the scope of the Act is specific and the penalty does
not apply to typical drug cases. Thus, the Committee reasoned that it would not be

cost effective to amend the forms.
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7.  Confidentiality of Citizen Complaint Prior toaDeter mination of Probable
Cause.

This matter was listed in the 1998-2000 Committee report as a matter held for
future consideration. As part of its review of filing of citizen complaints, the
Committee considered whether R. 1:38 should be amended to provide that a citizen
complaint is to remain confidentia to protect the defendant prior to a finding of
probable cause.

Some members were concerned that frivolous, unfounded complaints are being
made public before ajudicia determination is made that probable cause exists. The
Committee decided that the rule should not be amended at thistime, essentially because
courts must act in public session and on the record. In arelated matter, asaresult of
a recommendation during the last rules cycle R. 3:3-1 was amended to eiminate the
notice requirement concerning dismissal of citizen complaints. Members of the
Committee believed that the amendment to R. 3:3-1 has had a positive impact on the
municipa courts by eliminating unnecessary probable cause hearings generated by the
interpretation of the former rule which required hearings because complainants had the

right to object to the disposition.



8.  Avenel Reports.

In a previous rules cycle the Committee considered the issue of delays in
preparing Avend reports. The Committee recommended that the AOC discuss this
Issue with the appropriate authorities with the suggestion that the Conference of
Criminal Presiding Judges aso review this issue because of its success in convincing
the Executive Branch to reduce the delays in producing reports involving drug lab
analysis.

A meeting with representatives from the Adult Diagnostic and Treatment Center
and asurvey of divison managers revealed that the reports are now being completed
within five weeks and the quality of the reports remains the same. The Criminad

Practice Committee decided that no further action needs to be taken at thistime.
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9. Discovery Fees.

State v. Green, 327 N.J. Super. 334 (App. Div. 2000) involved the appedl of a

municipal court conviction for speeding in aschool zone. Inthe opinion, the Appellate
Divison commented on the problems experienced by the defendant in obtaining
discovery materials. Theopinionwasreferred to the Crimina Practice Committee and
the Committee on Municipal Courts to consider whether a uniform rule governing
discovery fees should be established. The Crimina Practice Committee learned that
the County Prosecutors and Public Defender had worked out differing fee
arrangements in every county and that theindividual arrangementswereworking. Thus,

the Committee decided not to recommend a rule amendment at thistime.
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10. Uniformity in Sentencing.

The Committee was asked to consider theissue of disparity in sentencing of co-
defendants. It was suggested that the Committee take a position on the existence or
non-existence of disparity in sentencing and provide a recommendation to the Court,
If one was deemed necessary. The Committee reached a consensus not to refer the
matter to the Court at this time as proving the existence or non-existence of disparity

would likely require a large expenditure of money to study the issue.



F. Other Business.
1. No Early Release Act Model Jury Charge.

In State v. Johnson, 166 N.J. 523 (2001), the Court requested that the Criminal

Practice Committee draft a NERA jury charge. The Crimina Practice Committee
requested input from the Modd Crimina Jury Charge Committee, which drafted a
supplementa charge to be given with thefina jury instructions. The Crimina Practice
Committee reviewed the proposed supplemental charge and discussed whether
bifurcation of sentencing issues should be discretionary. The Criminal Practice
Committee suggested that bifurcation should be discussed with counsel before the
chargeis given.

The Model Crimina Jury Charge Committee approved the charge on June 19,

2001.



2. Bail Pending Appeal.

The Appellate Division advised the Committee that some motions for bail
pending appeal arebeing madewithout the parties providing information about the ball,
such as, whether the motion involves a continuation of bail or whether it involves a
request for new bail. Additionaly, the Appellate Division explained that motions for
bail pending appea and certification were being made without notice to the surety.
The Appdlate Division was concerned that, contrary to the governing law and court
rules, bail for defendants has been continued without providing proper notice to the
surety and without the filing of a Notice of Apped.

The Committee discussed the mandates of R. 2:9-4 which governs bail after
conviction, and Statev. Vendrell, 197 N.J. Super. 232 (App. Div. 1984). Specificaly,
the Committee considered the requirement in Vendrell that bail ends at sentencing and
that “ post-conviction bail isa‘new’ bail, requiring the consent of the surety.” Presdler,

Current N.J. Court Rules, Comment on R. 2:9-4 (2001). The Committee sent a

memorandum to Judge Davis requesting that the Conference of Criminal Presiding
Judges remind the Crimina Division Judges that bail terminates at sentencing and
defendants must be incarcerated or granted new bail before they can bereleased. The

memorandum also asked the Conference to explain that bail cannot



be set or continued pending appeal until aNotice of Apped isfiled and noticeisgiven
to the surety. Judge Davis sent amemorandum to the Criminal Division Judgeson June

14, 2001.
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3. Resentencing of Defendants.

When resentenced, adefendant is entitled to receive commutation (good time),
minimum custody and work credits earned while incarcerated in a state facility.
Periodically, thejudiciary has received complaints that inmates who were resentenced
were not given credits earned while incarcerated following the prior sentence. The
judgment of conviction (JOC) only lists jail credits and gap time credits. It was
suggested that the judgment of conviction (JOC) should be amended to resolve this
Stuation.

The Crimina Practice Committee and the Conference of Presiding Judges
reviewed the matter. During the discussion it was decided that the JOC should not be
amended because there are so few resentencings. Instead, the Committee decided to
send a letter to Judge Davis, Chair of the Conference of Crimina Presiding Judges,
asking her to remind the judges and division managers that for resentencings the issue
of credits earned for time served must be dedlt with.

Subsequently, thisissue was discussed by the Crimina Presiding Judgesat their
March 21, 2001 meeting. They agreed that a sentence should be added to the JOC
when appropriate. After further consultation with the Criminal Divison Managers,
specific language for the sentence was agreed upon:

In addition to the jail credits and gap time credits indicated, defendant

shal be given credit for time served on this indictment while in the
custody in of the Department of Corrections.
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Judge Davis sent a memorandum to the Crimina Division Judges on June 14,

2001.



G. MattersHdd for Future Consideration.

1.  Setting Forth the Actual NoEarly Release Act (NERA) Term on Judgment
of Conviction.

The Committee was asked to consider whether the actual 85% paroleindigibility
term mandated under NERA should be required to be placed on the judgment of
conviction. The current practice is that the judgment of conviction in NERA cases
indicates that the offender “must serve 85% of the maximum term”. Thejudgment of
convictiondoes not indicate the paroleindigibility termin years, monthsand days. The
reason for thisis that it is now impossible to create a chart for judges to use that is
totaly accurate because any such chart must take into account the month of sentence,
the number of days in each succeeding month and the additional day that must be
added for each leap year that will occur during the term of incarceration imposed.

The matter was not completed this term, therefore, it was carried until the next

term, so that technology can be evaluated in terms of developing an accurate chart.
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2. Drug Offender Restraining Order (DORO) Act.

Asdiscussed on page 76 of thisreport, the Drug Offender Restraining Order Act
requires the court toissue arestraining order prohibiting certain offendersfrom entering
premises, locations or areas, where the offense occurred. A-4026, which was signed
by the Governor on January 7, 2002, contains amendmentsto the Act. The Committee
was asked to consider whether a question addressing DORO needsto be added to the
pleaform.

This matter was not completed this term, therefore, it was carried until the next

term.



3.  Petitionsfor Post-Conviction Relief.

R. 3:22-6(a) provides that indigent defendants are assigned counsel from the
Public Defender’s Office on first petitions for post-conviction relief (PCR).
Assignments on second or subsequent petitions attacking the same conviction are
referred to the Public Defender’s Office only upon an application and good cause
shown. R. 3:22-6(b). The Committee was asked to consider whether the rules
addressing post-conviction relief should be amended regarding the assignment of
counsel and hearings, whether assignment of counsel on first petitions should remain
mandatory or become discretionary, and if it is discretionary, who should exercise
discretion with respect to assignments on first and subsequent petitions. A number of
meaningful cases are delayed by the number of post conviction relief petitions handled
by the Public Defender, and the needed devotion of resources to each case.
Becausethisissueimpactsthe Public Defender’ s Officethe most, the Committee asked
the Public Defender’ s Officeto review theissue and report to the Committee regarding
proposed amendments. The Public Defender’ s Office expressed the view that New
Jersey rules should follow the procedure used in the federal courts where there is no
automatic right to counsdl. Instead, a defendant makes an application for counsel and
the court determines whether counsel should be assigned.

However, beginning on November 14, 2001, the Public Defender’s Office

instituted a statewide PCR Unit to handle petitions for post-conviction relief. The
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Committee decided to have the Public Defender’s Office provide a report of the
progress of the PCR Unit in a few months, a which time the Committee will revisit

whether arule amendment is necessary.
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4.  R.3:28(f).

The Committee discussed the language of R. 3:28(f). The first sentence states
that when the crimina division manager and prosecutor reject an application for pretria
intervention (PTI), pretrial review is only available, by leave granted, when the judge
reverses the rgjection of entry into PT1. The second sentence of the rule states that an
order enrolling a defendant into PTI over the prosecutor’s objection is fina for
purposes of appeal. The Committee found that this language was confusing because
the rule was not intended to alow aright of review of the prosecutor’s regjection of a
PTI application which is upheld by the judge. It was only intended to address the
prosecutor’ sright to appeal when the court overrulestherefusal of entry into PT1. The
Committee agreed that this language should be clarified.

The matter was not completed during this term.  The Committee will consider

this issue during the next term.
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5. Regulations of Bounty Hunters.

The United States Supreme Court decision in Taylor v. Taintor, 83 U.S. 366

(1872) setsforth the foundation for the common law rights of bounty hunters pursuing
and arresting fugitives. Most jurisdictions consider bail to be an extension of the
defendant’s origina confinement, in which the bounty hunter, acting on behalf of the
surety, may arrest afugitive with the same authority as alaw enforcement official over
an escaping prisoner. However, bounty hunters have been long recognized by courts
as private actors and, therefore, immune from criminal restraints. The Committee was
asked to consider whether there should be a court rule governing bounty hunters,
This matter was not completed by the Committee this term, therefore, it was

carried until the next term.



6. Statev.Bryan Miller.

In State v. Bryan Miller, the defendant was charged with robbery and aggravated

assault, along with other offenses. The jury initialy reached a verdict convicting
defendant of first degree robbery by purposely inflicting or attempting to inflict serious
bodily injury. With respect to the aggravated assault charge, the jury found the
defendant not guilty of second degree aggravated assault asdefined by N.J.S.A. 2C:12-
1b(1), but guilty of the third degree crime defined by N.JSA. 2C:12-1b(7). As
explained in the verdict sheet, the difference between the two assault crimes was that
the second-degree crime required the jury to find that the defendant “did recklessy
cause serious bodily injury,” while the third degree crime required the jury to find that
the defendant “ did recklessly cause significant bodily injury.”

It appeared to the judge and counsel that the robbery and assault verdicts were
inconsistent because of the disparity in the nature of the bodily injury found in each.
Instead of accepting the verdicts, thejudge, with the concurrence of counsd, explained
the inconsistency to the jury in order to permit it to clarify its intended result by
continuing deliberations. Thejury was permitted to return the same verdicts or modify
elither the robbery or assault verdict. After further deliberations, the jury reached the
same robbery verdict, but concluded that the assault had the element of serious bodily

injury, rather than significant bodily injury.

3



The Appellate Division stated:

Although ajury being asked to continue its deliberations when its verdict
appears inconsistent is clearly a sanctioned procedure in civil cases, see
R. 4:39-2; Mahoney v. Podalnick, 168 N.J. 202, 221-23 (2001), there is
no analog rule or reported case in this jurisdiction addressing that
procedure in criminal cases.

The Committee was asked to consider the need for arule addressing how ajury
should be asked to continue deliberations when an inconsistent verdict is perceived.

This issue remains under consideration.



7. R.3:5-7.

The Committee was asked to consider the procedures for filing suppression
motions for warrantless searches. The rule permits the defendant to file a motion to
suppress by aleging that an unlawful search occurred. The prosecutor must then file
abrief and affidavit in support of the search. In one county, the prosecution hasfiled
“check-off” briefs or briefs relying on the police report. The defendant responds by
brief and counter statement. Asaresult, the proceeding resemblesdiscovery and some
judges have had difficulty determining if afact issue will be presented at the hearing.

It was suggested that without changing the burden of proof, a subcommittee
should review the procedure regarding the filing of suppression motions, including
whether hearings should be routingly scheduled if the defense alleges material factsare
in dispute, whether briefs should be submitted after the hearing, and whether the
motions should be decided sufficiently in advance of trial (i.e. before the plea cut-off).

The Subcommittee on Motions to Suppress considered these issues and
proposed the following amendment to R. 3:5-7:

(b) Briefs. If the search was made with awarrant, abrief stating the facts

and argumentsin support of the motion shall be submitted with the notice

of motion. The State shall, within ten days thereafter, submit a brief

stating the facts and arguments in support of the search to which the

movant may reply by brief submitted no later than three days before the
hearing. If the search was made without awarrant, the State shall, within

15 days of thefiling of the motion, file abrief, including astatement of the

facts asit alleges them to be, and the movant shal file abrief and counter

statement of facts no later than three days before the hearing. Pursuant to
R. 3:10-2(a), the court may change the order and datesfor filing, briefing
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and hearing any such motion, but any such change shall not ater the
burden of proof imposed by law to establish the validity or invalidity of
the search.

The Subcommittee suggested thislanguage to give thejudge the discretion at the
arraignment or status conference to decide the order of briefing and whether to hold a
hearing.

The Committee discussed whether there should be an evidentiary hearing on
every motion to suppressinvolving awarrantless search, even when the defendant does
not contest the facts. Some members had concerns with the proposed amendments
if they remove the hearing requirement. The Committee also considered amending
paragraphs (b) and (c) in R. 3:5-7 or incorporating R. 3:10-2(a) into R. 3:5-7. The
Committee could not reach a consensus to amend the rule. It agreed to discuss the
matter further with the Conference of Crimina Presiding Judges and to consider this

issue further during the next term.
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8. Arrest Warrants by Telephone.

The Committee was asked to consider whether there should be any rule
amendments to permit theissuance of arrest warrantsby telephone. Thequestion arose
when an Assignment Judge became aware of a practice in his county permitting police
officers to obtain arrest warrants by telephone. The current rules do not specificaly
permit such apractice with regard to arrest warrants, seeR. 3:2-3, 3:3-1 and 3:4-1, but
do permit the practice with regard to obtaining search warrants. See R. 3:5-3(b).

A joint subcommittee comprised of members of the Crimina Practice and
Municipal Practice Committees was created. The Committees were not able to
complete their work prior to thefiling of thisreport. When the Committeesdo so, they

will file areport with the Court.



9. Partial Stipulation of Facts.
The Committee will monitor the impact of R. 3:17 and the need for a rule
considering stipulations asto evidence other than those governed by R. 3:17 inthe next

cycle. Seepage4 supra.
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