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RULE ANMENDMENTS CONSI DERED AND REJECTED

Proposed Anendnents to N.J.R. E. 702 — Testi nony by Experts

The Supreme Court Committee on the Rules of Evidence (“the
Committee”) considered whether it should amend N.J.R E. 702,

whi ch governs the adm ssibility of expert testinmony, to reflect

the federal Daubert standard (Daubert v. Merrell Dow

Phar maceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L. Ed.

2d 469 (1993)). The Suprene Court in Daubert set forth a non-
excl usive checklist for trial courts to use in assessing the
adm ssibility of scientific expert testinony. 1d. at 593-94,
113 S. Ct. at 2795, 125 L. Ed. 2d at 482-83. The factors the
Suprenme Court listed as relevant to the inquiry are: 1) whether
the expert’s technique can be tested through the scientific
met hod; 2) whether the techni que was subject to peer review and
publication; 3) the known or potential rate of error of the
technique; 4) the existence and nmaintenance of standards
controlling the technique's operation; and 5) whether the
technique had gained general acceptance in the relevant

scientific community. |bid.

I n a subsequent opinion, Kumho Tire Co. v. Carm chael, 526

u.S. 137, 146, 119 S.&. 1167, 1173, 143 L. Ed. 2d 238, 250
(1999), the Court <clarified that the Daubert gatekeeping
function, as well as the Daubert factors, apply to all expert
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testinmony, not just scientific expert testinony.

Federal Rul e of Evidence 702 was recently amended to conform
wi th Daubert and Kumho.

The Comm ttee was of the view that New Jersey’s current
jurisprudence on the adm ssion of expert testinmony works wel
and should not be altered. It believed that it would be a
nm stake to change our rule to conformwith the federal standard
before that standard is well-defined. Thus, the Committee
declined to recommend a change to N.J. R E. 702, absent direction
fromthe Supreme Court to consider such a change.

In a related item the Commttee considered whether it
should anmend N.J.R E. 702 to tighten the standards under which
a wtness is qualified as an expert. An expert w tness mnust
have sufficient expertise to offer the intended testinony.

State v. Hackett, 166 N.J. 66, 82 (2001). Currently, N.J.R E.

702 requires an expert to be qualified “by know edge, skill

experience, training, or education.” Adm ssion of expert
testimony is wthin the discretion of the ¢trial court;
nonet hel ess, the court’s discretion to reject an expert’s

qual ifications should be used with great caution. Rubanick v.

Wtco Chem Corp., 242 N.J. Super. 36, 46-48 (App. Div. 1990),

nod. on other grounds, 125 N.J. 421 (1991); Biunno, Current N.J.

Rul es of Evidence, coment 2 on NNJ. R E. 702 (2000). 1In all but




extreme instances, it 1is the jury’'s role to weigh the
deficiencies in an expert’s qualifications. These deficiencies

can be exposed on cross-exam nation. State v. Frost, 242 N.J.

Super. 601, 614 (App. Div.), certif. denied, 127 N.J. 321

(1990) .

The Committee concluded that no change was needed to
N.J.RE 702's provision for the qualification of experts. It
noted that a party opposing expert testinony is adequately
protect ed because the party may cross-exanm ne the expert, before

the jury, regarding any perceived weaknesses in qualifications.



1. OI’HER RECOMVENDATI ONS

Reconsi deration of the Commttee’s Recommendati on to Abolish the
Fresh Conpl aint Doctrine

The fresh conpl aint doctrine is an exception to the hearsay
rule that permts the State, in sexual assault cases, to
i ntroduce evidence that the victim spontaneously conpl ai ned of
the crime within a reasonable amount of time to sonmeone the

victimwould ordinarily turn to for support. State v. Hill, 121

N.J. 150, 163 (1990); State v. Scherzer, 301 N.J. Super. 363,

419 (App. Div.), certif. denied, 151 N.J. 466 (1997). In its

1998 report to the Suprenme Court, the Commttee recommended
abolishing the fresh conplaint doctrine through anmending
N.J.R E. 607 and 803(a)(2). The Suprenme Court deferred action
on the recomendati on.

In its 2000 Report to the Supreme Court, the Commttee
recommended expanding the abolition of the fresh conplaint
doctrine to civil litigation. The Court again deferred action,
aski ng whether “any conpronise is possible and if there’s any
data that would support [the] notion that prosecutors are
abusing the doctrine by piling on.”

The Commi ttee considered the Court’s coments and, after a



full discussion, determ ned that the positions of the interested
parties were so entrenched that the Comm ttee could propose no
conpromi se that would satisfy all sides. Nonet hel ess, after
di scussion, the Commttee was unaware of any instances or
suggestions that prosecutors were abusing the doctrine.
Mor eover, since the date of its original proposal to abolish the
fresh conplaint doctrine in 1998, the issue has been raised but
not considered of sufficient inportance to be discussed in any

reported cases in New Jersey. State v. L.P., 338 N.J. Super

227, 232 (App. Div.), certif. denied, 170 N.J. 205 (2001), State

v. Sosinski, 331 N.J. Super. 11, 14 (App. Div.), certif. denied,

165 N.J. 603 (2000). But see, State v. D.G, 157 N.J. 112, 120-

21 (1999) (holding that a wtness's hearsay testinmony had
i nsufficient guarantees of trustworthiness to be adm tted under
t he tender years exception; at trial, that hearsay testinmony had

been adm tted under the fresh conpl aint doctrine).



[11. MATTERS HELD FOR CONSI DERATI ON

Proposed Anmendnent to Article V Privileges — Parent/Child
Privil ege

The Commttee considered whether it should wurge the
Legislature to enact a parent-child testinonial privilege.
After discussion, the Commttee decided that the matter needed

further study and carried it to the next term



V. CONCLUSI ON
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