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A.  Proposed Rule Amendments Recommended for Adoption.

1. State in the Interest of T.M.

This is the first of two proposed amendments to R. 3:9-2. As the two
proposed amendments involve different issues related to guilty pleas, the
Committee feels that it would be best to address them separately.

In State in the Interest of T.M., 166 N.J. 319 (2001), T.M., a twelve-year

old juvenile, who was functioning at the level of a nine-year old, committed an act
of criminal sexual contact on a six-year old girl. At the delinquency hearing, the
prosecutor made a proffer of the “factual basis” for the crime in lieu of live
testimony and agreed to a sentencing recommendation. Defense counsel stated that
he did not oppose the proffer, but indicated that his client had no memory of the
day the crime occurred. T.M. was sentenced to probation but moved to vacate his
guilty plea three years later when his mother learned that he would be subject to
Megan’s Law. The motion was denied, a decision that was subsequently affirmed
by the Appellate Division. The Appellate Division acknoﬁvledged, however, that
the trial court had not inquired of T.M. concerning his guilt, but observed that this
was unnecessary because the delinquency proceeding was a trial on a set of
uncontroverted facts.

The Court disagreed with the Appellate Division and concluded that the
delinquency proceeding resulted in a guilty plea that lacked the procedural
safeguards that should have attended it. Id. at 325. The Court stated that while a

trial of a criminal case based on stipulated facts may be a useful mechanism, in



some circumstances the procedure must be reconciled with the provisions of R.
3:9-2, applicable to delinquency proceedings pursuant to R. 5:21A, and due
process.
The Supreme Court referred to the Criminal Practice Committee:
The task of developing appropriate rule amendments to guide trial
courts in developing a record that assures that a defendant’s
agreement to a trial on stipulated facts is voluntary and knowing.
[Id. at 319].
The Court also instructed the Committee to consult and coordinate with the
Family Practice Committee regarding juvenile cases.

.The Committee now recommends revising R. 3:9-2 to allow a written
stipulation of facts to supplement a guilty plea. By placing the proposed
amendment within the rule regulating pleas and thereby obtaining all the waivers
of rights incident to a guilty plea, the proposal enhanced the finality of the process.
By requiring the defendant to accept, in writing, the stipulated facts as true, and by
requiring the court to make the necessary finding regarding the adequacy of the
factual basis, and that the plea was made voluntarin, the proposed amendment
removed any questions about the actual guilt of the deﬁendant.

It is preferable to secure the factual basis “from the lips of the defendant.”

State v. Barbozo, 115 N.J. 415, 422 (1989). Because it is anticipated that this

procedure will be used rarely, it is not an undue burden requiring the stipulation to
be in writing and signed by the defendant, defense counsel and the prosecutor and

subjecting its use to the court’s discretion. The use of stipulated facts in a guilty



plea is not a radical departure from nor is it intended to alter existing practice that
allows the court to inquire of “others” to provide a factual basis. See State v.

Dishon, 222 N.J. Super. 58 (App. Div. 1987) certif. denied 110 N.J. 508 (1988).

The rule is not intended to affect New Jersey’s rejection of “Alford” pleas where a
defendant wishes to plead guilty pursuant to a plea bargain but continues to assert

innocence. State v. Reali, 26 N.J. 222 (1958); North Carolina v. Alford, 400 U.S.

25, 91 S. Ct. 160, 27 L.Ed.2d 162 (1970). There is no need to provide for any
separate waiver of constitutional rights because those rights are waived as part of
the guilty plea itself. Situations where stipulated facts might optionally be used

include cases involving sex crimes such as State v. T.M. supra, or State v.

‘Smullen, 118 N.J. 408 (1990), where a defendant does not deny the crime but
finds it impossible to say some of the necessary words, cases where a defendant
does not deny but does not remember some necessary element such as State v.

Dishon, supra, or cases in which an element of the crime such as the actual level of

injury to a victim or the value of goods stolen is beyond the knowledge of a
defendant.

The basis for this recommendation is the holding of State v. T.M., supra,

that a trial on stipulated facts should not be used to avoid the requirements of a
plea under R.3:9-2 when the underlying goal is to have a plea bargain. State v.
T.M., supra, illustrates the problems when that happens. Typically, there is neither
a proper trial nor a fully informed plea. Although in most instances the defects in

the procedure never become known because there is no appeal, the potential



problems should not be ignored. Most important, however, is the concern

expressed in State v. T.M., supra, that under current practice a defendant may not

be fully informed or may not fully understand that in a trial on stipulated facts the
defendant may effectively be pleading guilty to an offense because the stipulated
facts are sufficient for the trial court to find guilt. Accordingly, neither the
defendant nor the observing public would understand what was happening and that
would be wrong. Finally, it undermines the integrity of the rules themselves to
have the subterfuge of a stipulated fact trial to “get around” the factual basis
requirement of R.3:9-2.

First, the Committee concluded that a trial on stipulated facts should not be
used where a guilty plea was intended. As the Supreme Court held in Boykin v.

Alabama, 395 U.S. 238 at 242, 89 S. Ct.1709 at 1711, 23 L. Ed.2d 274 (1969), “A

plea of guilty is more than a confession which admits that the accused did various
acts; it is itself a conviction; nothing remains but to give judgment and determine

punishment.” Adams v. Peterson, 968 F.2d 835, 839 (9th Cir.1992), cert. denied,

507 U.S. 1019, 113 S.Ct. 1818, 123 L.Ed.2d 448 (1993) further explained:

Nor do the parties’ expectations change the analysis. An
expectation that the trier of fact will find that the facts as
stipulated demonstrate the defendant’s guilt does not render the
stipulation a de facto guilty plea. When presented with a
stipulation of fact, an Oregon trial court is under no statutorily or
judicially imposed obligation to find the defendant guilty. The
stipulation is only a method for introducing the evidence, and the
parties’ expectations are only their views on what the trial’s
outcome will be. [citation omitted]



The Committee believes that our rules should reflect and not confuse this

distinction.

Second, as the Court explained in T.M., supra, 166 N.J. at 336-337:

There is also a practical benefit in creating a record that
demonstrates adherence to the specified procedures. Such a record
insulates the guilty-plea conviction from subsequent attack by a
defendant seeking relief from its consequences. The State has an
interest in finality, and that interest is furthered when convictions
are made less vulnerable to later appellate challenge through
assurance of the procedural integrity of the initial proceedings.

Third, to accept a guilty plea without actual guilt is offensive to many, and
is clearly so to our Court, because it risks that a defendant who consistently and
constantly protests innocence might be sentenced for an offense which a defendant
may not have committed.

The proposed rule considers each of these underlying rationales. By placing
the provision within the rule regulating pleas and thereby obtaining all the waivers
of rights incidental to a guilty plea, the proposal enhances the finality and integrity
of the process. By requiring the defendant to “accept as true” the stipulated facts in
writing and by requiring the court to make the necessary finding as to the
adequacy of the factual basis and that it was made voluntarily, the proposed rule
does not raise any questions about the actual guilt of the pleading defendant.
Finally, because under this rule the defendant accepts the facts as true, the victim

and the victim’s family are provided with the closure they deserve and the

knowledge that the true culprit has been identified.



In looking at the facts of State v. T.M., supra, it is obvious that the parties

and the court were trying to do the right thing. There should have been a rule that
would have authorized what they did so long as the juvenile’s rights were
protected and applicable waivers of those rights were obtained on the record. The
proposed rule accomplishes that goal by simply allowing stipulated facts, accepted
by the defendant as true, to be used as part of the factual basis for a plea.

The Committee carefully considered the possibility of creating a new rule
regarding trials on stipulated facts; however, it ultimately rejected any such idea.
The Committee found it virtually impossible to create a single rule that covers the
wide variety of circumstances where stipulations are used without a lengthy
commentary that would explain all of the variations and exceptions. Stipulations
are routinely used to avoid the need to introduce evidence on uncontested facts.
Those situations typically require no specific waiver of rights on the record. When
or if the stipulations become so great that some kind of waiver is appropriate, is
best left to trial courts to determine based upon the situation before them. Judge

Alexander Kozinski discussed this problem in his concurrence in Adams, supra,

968 F.2d 835 at 846:

With the benefit of hindsight, a tactical concession might well
look like a major turning point in the case, one which made the
outcome a foregone conclusion. Yet it would be entirely
unworkable to demand a Boykin inquiry every time the defense
and prosecution come to some arrangement--through stipulation,
concession or whatever--that narrows the issues for trial. While
the concession in Adams’s case was just about as broad as one
could imagine, I find it impossible to draw a crisp line between
Adams’s stipulation and a much narrower one that still gives up



key facts. What, for example, if Adams had conceded the relevant
physical facts, i.e., that he had intercourse with the victim, but had
disputed intent? Or, conversely, what if he had conceded intent
but challenged some of the physical facts? Whether one or both of
these concessions would be viewed as critical--as a “de facto”
guilty plea--turns on what was genuinely in dispute in light of the
evidence available to the prosecutor. Determining whether
Boykin is implicated outside the safe confines of the express
guilty plea would obligate federal courts to reverse-engineer
every criminal case where the defense makes any sort of
nontrivial concession.

While Boykin v. Alabama, supra, only applies to guilty pleas, as footnote 5

in Adams, supra, 968 F.2d 835 at 842, explains, “no prosecutor can prevent the

trial judge from going through the Boykin litany.” Thus, in the rare situation
where all or substantially all the facts are stipulated;because, for example, the
issue of guilt or innocence is perceived by the parties and the court to be strictly a
legal issue, under existing rules, a trial court can determine what waivers, if any,
are needed.

The Committee respectfully recommends that R. 3:9-2 be amended to

comply with the Court’s request in State in the Interest of T.M., supra.




3:9-2. Pleas

A defendant may plead only guilty or not guilty to an offense. The court, in
its discretion, may refuse to accept a plea of guilty and shall not accept such plea
without first addressing the defendant personally and determining by inquiry of
the defendant and others, in the court's discretion, that there is a factual basis for
the plea and that the plea is made voluntarily, not as a result of any threats or of
any promises or inducements not disclosed on the record, and with an
understanding of the nature of the charge and the consequences of the plea. The

factual basis may, in the court’s discretion, be supplemented by a written

stipulation of facts, opinion or state of mind that the defendant accepts to be true

and which is signed by the defendant, defense counsel and the prosecutor. When

the defendant is charged with a crime punishable by death, no factual basis shall
be required from the defendant before entry of a plea of guilty to a capital offense
or to a lesser included offense, provided the court is satisfied from the proofs
presented that there is a factual basis for the plea. For good cause shown the court
may, in accepting a plea of guilty, order that such plea not be evidential in any
civil proceeding. If a plea of guilty is refused, no admission made by the defendant
shall be admissible in evidence against the defendant at trial. If a defendant refuses
to plead or stands mute, or if the court refuses to accept a plea of guilty, a plea of
not guilty shall be entered. Before accepting a plea of guilty, the court shall require

the defendant to complete, insofar as applicable, and sign the appropriate form



prescribed by the Administrative Director of the Courts, which shall then be filed

with the criminal division manager's office.

Note: Source--R.R. 3:5-2 (a)(b). Amended July 14, 1972 to be effective September
5, 1972. Amended July 17, 1975 to be effective September 8, 1975. Amended
September 28, 1982 to be effective immediately; amended July 13, 1994 to be
effective January 1, 1995[.]; amended . to be effective .




2. Placing Defendants under Oath during Plea Colloquy.

This is the second of two proposed amendments to R. 3:9-2. As the two
proposed amendments iﬁvolve different issues related to guilty pleas, the
Committee feels that it would be best to address them separately.

The Division of Criminal Justice asked the Committee to consider adopting
uniform procedures that would require a defendant to be placed under oath before
providing a factual basis for a guilty plea. The Committee felt that a plea hearing
was a solemn proceeding held in lieu of a trial, and that not requiring the
defendant to be placed under oath affected the integrity of the proceedings. It was
also noted that, in practice, the majority of judges already placed defendants under
oath during the plea hearing.

The Committee recommended revising R. 3:9-2 to require that a defendant
be placed under oath before providing a factual basis for a guilty plea. The
Committee was of the opinion that under the amended rule, the inadveﬂeﬁt failure
to place the defendant under oath would not affect the validity of the guilty plea.
Nor would the rule affect the scope or detail of the factual basis provided by the
defendant during the plea colloquy, or the ability to supplement the factual basis
by inquiry of "others" to the extent that can be done. See also Item A.1., supra.
The Committee was also of the opinion that the rule change would have no impact
on applications to withdraw the plea or its use if the plea is not accepted or
ultimately rejected. Finally, the Committee was of the opinion that the amended

rule should be made prospective only to avoid any attack on guilty pleas that were

10



entered without placing the defendant under oath, even if the case was pending on

direct appeal.
Despite the Committee’s recommendation, there were some misgivings
about the proposed amendment to R. 3:9-2. It was noted, for example, that under

the Federal Rule, Fed.R.Crim.P. 11(b)(1), placing a defendant under oath before

the plea colloquy was discretionary, rather than mandatory. The Committee was
somewhat concerned that there may be consequences flowing from the failure to
place the defendant under oath if there was a requirement to do so. There was a
question, for example, about the ability to prosecute a defendant who was not
sworn for false swearing. The Committee recommended that the Family and
Municipal Practice Committees should be given the opportunity to consider
whether this amendment should also apply in juvenile and municipal proceedings.
Consequently, the Committee recommended that an administrative directive
imposing the oath requirement be issued, rather than a rule amendment, while the
issue was being studied.

On July 17, 2003, the Administrative Director issued a directive (Directive
#5-03) requiring that a defendant be placed under oath during the plea colloquy.
The directive also noted that the Court had asked the Committee to include a
proposed conforming rule amendment in its 2002-04 report. The Committee is
recommending that the Court adopt its original proposal. The Committee has also
distributed its proposed amendments to R. 3:9-2 to the Family and Municipal

Practice Committees.

11



3:9-2. Pleas
A defendant may plead only guilty or not guilty to an offense. The court, in
its discretion, may refuse to accept a plea of guilty and shall not accept such plea

without first [addressing] questioning the defendant personally, under oath or by

affirmation, and determining by inquiry of the defendant and others, in the court's
discretion, that there is a factual basis for the plea and that the plea is made
voluntarily, not as a result of any threats or of any promises or inducements not
disclosed on the record, and with an understanding of the nature of the charge and
the consequences of the plea. When the defendant is 'charged with a crime
punishable by death, no factual basis shall be required from the defendant before
entry of a plea of guilty to a capital offense or to a lesser included offense,
provided the court is satisfied from the proofs presented that there is a factual basis
for the plea. For good cause shown the court may, in accepting a plea of guilty,
order that such plea not be evidential in any civil proceeding. If a plea of guilty is
refused, no admission made by the defendant shall be admissible in evidence
against the defendant at trial. If a defendant refuses to plead or stands mute, or if
the court refuses to accept a plea of guilty, a plea of not guilty shall be entered.
Before accepting a plea of guilty, the court shall require the defendant to complete,
insofar as applicable, and sign the appropriate form prescribed by the

Administrative Director of the Courts, which shall then be filed with the criminal

division manager's office.

12



Note: Source--R.R. 3:5-2(a)(b). Amended July 14, 1972 to be effective September
5, 1972. Amended July 17, 1975 to be effective September 8, 1975. Amended
September 28, 1982 to be effective immediately; amended July 13, 1994 to be
effective January 1, 1995][.]; amended . to be effective

13



3. Judicial Involvement in Plea Negotiations.

In its 1988 Report, the Criminal Practice Committee recommended
~ amendments to R. 3:9-3 that would permit judges, at the request of one or both of
the parties, to conduct a conference with both parties present, and indicate what
the defendant’s maximum exposure would be if he or she were to plead guilty and
the material in the presentence report confirmed the information conveyed to the
judge at the conference. See Report of the Supreme Court Committee on Criminal
Practice 1988 Term, 122 N.J.L..J., 97, 112 (1988). A dissent to that report, filed on
behalf of the prosecutor members of the Committee, proposed an amendment to
the rule that only allowed judges to participate where there was an agreement
between both the defendant and the State to conduct the conference. See Report
of the Supreme Court Committee on Criminal Practice, 122 N.J.L.J. at page 178.
The Court ultimately adopted an amendment to the Rule patterned after the
dissent.

In the recent Report of the Conferences of Criminal Presiding Judges and
Criminal Division Managers on Backlog Reduction, it was recommended that R.
3:9-3 “be reviewed and modified to permit judge involvement in plea negotiations
when it appears that the parties are at a stalemate.” See Recommendation § at
page 28. The ‘Backlog Report stated, in support of the change to R. 3:9-3, that:

The practice of requesting judieial involvement in plea
negotiations is determined locally by the county
prosecutor. There are counties where the prosecutor

steadfastly opposes any judicial involvement in plea
negotiations or does not allow involvement by certain

14



judges. Since sentencing authority is vested in the
Judiciary, judges should be able to use that authority to
arrive at the most appropriate sentence. Id. at page 28.

The Backlog Report was approved by the Judicial Council at its October
31, 2002 meeting. The Conference of Criminal Presiding Judges subsequently
proposed an amendment to R. 3:9-3(c) and forwarded that recommendation to the
Committee.

Consistent with its 1988 recommendation, the proposed amendment to R.
3:9-3(c) would allow judicial involvement in plea negotiations upon the request of
either the prosecutor or defense counsel. Currently, judiciai involvement is
prohibited unless both parties request it. As a result, the county prosecutor

“essentially has the power to determine whether or not a judge can be involved in
plea negotiations. It is still the case that in one county, the prosecutor opposes any
judicial involvement at all. It was also reported that approximately five years ago,
one prosecutor actually had a written policy that permitted the conference only
with select judges. Nothing would prevent any prosecutor now, or in the future,
from adopting such a policy.

The Committee was sharply split on this proposed amendment. Several
members of the Committee felt that it could be used to cut a prosecutor “out of the
loop,” or to coerce a prosecutor into accepting a “deal” that he or she did not want.
In addition, it was reported that the Prosecutors Association was unanimously

opposed to the proposed amendment. The Prosecutors Association reportedly felt

15



that the amendment would allow the judge to undercut what the prosecutor
considered to be a fair offer. In addition, a defense attorney would then have less
incentive to deal with the prosecutor, especially if the judge had a reputation for
leaning toward the defense.

In response, those in favor of the proposed amendment noted that the intent
was simply to give judges the ability to bring the parties together, not to authorize
ex parte communications or undercut prosecutors. It was noted that the judge
would impose whatever sentence he or she considered to be fair, and that there
was no harm in the parties receiving advance notice of what that sentence would
likely be, and in reaching the ultimate result more expeditiously. In fact, in the
one county where the prosecutor refuses to allow judges to participate, judges very
often try cases and give lesser sentences then those offered by the prosecutor. In
other words, cases are being tried unnecessarily merely because the prosecutor
was willing to make a negotiated recommendation for a sentence subétantial]y
higher than the judge would give. If the prosecutor was not in a position to veto
judicial involvement, a significant number of cases being tried in that county
would not need to be tried. The majority also notes that the Rule does not permit
the judge to dismiss or downgrade any count without consent of the prosecutor.

By a vote of 9-7, the Committee recommends that R. 3:9-3(c) be amended.
The County Prosecutors Association of New Jersey has filed a dissent to the

proposed amendment, which is contained in Attachment A of this report.

16



3:9-3. Plea Discussions; Agreements; Withdrawals

(a) ...No Change.

(b) ...No Change.

(c) Disclosure to Court. On request of the prosecutor [and] or defense counsel,
the court in the presence of both counsel may permit the disclosure to‘ it of the
tentative agreement and the reasons therefor in advance of the time for tender of
the plea or, if no tentative agreement has been reached, the status of negotiations
toward a plea agreement. The court may then indicate to the prosecutor and
defense counsel whether it will concur in the tentative agreement or, if no tentative
agreement has been reached [and with the consent of both counsel], the maximum
sentence it would impose in the event the defendant enters a plea of guilty,
assuming, however, in both cases that the information in the presentence report at
the time of sentence is as has been representéd to the court at the time of the
disclf>sure and supborts its determination that the interests of justice would be
served thereby. If the agreement is reached without such disclosure or if the court
agrees conditionally to accept the plea agreement as set forth above, or if the plea
is to be based on the court's conditional indication about the sentence, all the terms
of the plea, including the court's concurrence or its indication concerning sentence,
shall be placed on the record in open court at the time the plea is entered. Nothing
in this Rule shall be construed to authorize the court to dismiss or downgrade any

charge without the consent of the prosecutor.

17



(d) ...No Change.
(e) . . No Change.
() .. No Change.
(2) .. No Change.

Note: Adopted July 17, 1975 to be effective September 8, 1975. Paragraph (d)
adopted July 29, 1977 to be effective September 6, 1977; paragraph (d)
redesignated as (e); paragraph (f) adopted July 21, 1980 to be effective September
8, 1980; paragraphs (b), (c) and (¢) and captions for paragraphs (b) and (c)
amended May 23, 1989 to be effective June 15, 1989; paragraph (d) amended June
29, 1990 to be effective September 4, 1990; paragraphs (a) and (f) amended,
paragraph (g) adopted July 13, 1994 to be effective January 1, 1995; caption to
paragraph (g) amended July 5, 2000 to be effective September 5, 2000[.];
paragraph (c) amended . to be effective .

18



4. Telephonic Arrest Warrants.

This matter was listed in the 2000-2002 Committee report as a matter held
for future consideration. The Committee was asked to consider whether the rules
should be amended to permit the issuance of arrest warrants by telephone. The
question arose when one of the Assignment Judges learned that the police officers
in his county were obtaining telephonic arrest warrants. The current rules do not
specifically permit such a practice with regards to arrest warrants, but do permit
the issuance of telephonic search warrants. See Rules 3:2-3, 3:3-1, 3:4-1 and 3:5-
3(b).

In June 2001, the Conference of Assignment Judges discussed the practice
of issuing arrest warrants by telephone, and concluded that it should be
disconﬁnued. The Conference also requested that the Criminal Practice and
Municipal Court Practice Committees consider whether the rules should be
amended to permit a judicial officer to issue a telephonic arrest warrant.

In a memorandum to the Assignment Judges dated August 15, 2001, the
Administrative Director reiterated the Conference’s position, and advised that any
vicinage with telephonic arrest warrant procedures in place could request Supreme
Court approval to continue those procedures. In response, the Bergen and Hudson
Vicinages submitted requests for a rule relaxation to pemﬁt arrest warrants to be
issued upon the sworn oral testimony of an applicant who is not physicaliy in the
presence of the issuing judge or other authorized judicial officer. At its March 12,

2002 meeting, the Administrative Council approved the Bergen and Hudson

19



requests. On March 20, 2002, the Court issued an Order relaxing Rules 3:2-3, 3:4-
1, 7:2-1(c) and 7:3-1, and permitting the issuance of telephonic arrest warrants in
accordance with a set of approved procedures. Those procedures read as follows
A judge, or other authorized judicial officer, may issue an
arrest warrant upon sworn oral testimony of a law enforcement
applicant who is not physically present. Such sworn oral
testimony may be communicated by the applicant to the judge, or
other authorized judicial officer, by telephone, radio or other

means of electronic communication.

The judge, or other authorized judicial officer, shall
administer the oath to the applicant and contemporaneously
record such sworn oral testimony by means of a tape-recording
device or stenographic machine if such are available; otherwise,
adequate longhand notes summarizing what is said shall be made
by the judge, or other authorized juaicial officer. Subsequent to
taking the oath, the applicant must identify himself or herself and
disclose the basis of his or her information that establishes
probable cause for the issuance of an arrest warrant. This sworn
testimony shall be deemed to be an affidavit for the purposes of

issuance of an arrest warrant.

20



the Part III and Part VII Rules.

An arrest warrant may issue if the judge, or other authorized
judicial officer, is satisfied that probable cause exists for issuing
the warrant. Upon approval, the judge, or other authorized
judicial officer, shall memorialize the specific terms of the

~ authorization and shall direct the applicant to enter this
authorization verbatim on the complaint/warrant form. The
judge, or other authorized judicial officer, shall direct the
applicant to print his or her name, the date and time of the

warrant, followed by the phrase “By Officer ,

2

per telephonic authorization by on the

complaint/warrant form.

A joint subcommittee comprised of members of the Criminal Practice and

Municipal Practice Committees was created to consider possible amendments to

conference call, the subcommittee quickly agreed that the Part III and Part VII
Rules should contain identical language, but reached an impasse regarding
whether the judge should be required to contemporaneously record the applicant’s
sworn testimony. The Municipal Court members of the subcommittee felt that
because Municipal Court judges are on-call 24 hours a day, and because of the
large number of calls and thé times and places they are réceived, it would be

impractical to contemporaneously record or take notes of the oral testimony
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provided over the telephone. The Superior Court members of the subcommittee,
however, believed that contemporaneous recordation was necessary to properly
document the probable cause determination that supported issuance of the warrant.

The issue of contemporaneous recordation was discussed by the full
Criminal Practice Committee at its January 23, 2002 meeting. The Committee

believed that under State v. Valencia, 93 N.J. 126 (1983), which addressed the

issuance of telephonic search warrants, contemporaneous recordation was
constitutionally required when issuing telephonic arrest warrants.

The Conference of Criminal Presiding Judges also discussed the issue of
contemporaneous recordation. The Conference was of the opinion that a judge
should not be required to take notes, make a recording, or otherwise memorialize
the telephone call with the police officer. The Conference reasoned that the
judge’s notes could then become discoverable and/or the judge could become a
witness in a future proceeding. Also, if note-taking or recording the I;robable
cause finding were required, it would be more than what is currently required
when the applicant is physically present. The Conference also felt that the
recordation requirement would be satisfied by the police officer sending a copy of
the signed arrest warrant to the judge within a reasonable period of time.

In October 2002, the Bergen and Hudson Vicinages issued reports
summarizing their experiences with the court-approved telephonic arrest warrant

procedures. The two vicinages reported receiving approximately 500 applications

for telephonic arrest warrants during the previous six months; approximately 266
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in Bergen and 234 in Hudson. Both vicinaggs reported extremely high compliance
with the new procedures. In addition, Bergen noted that as a result of the new
procedures, “there were 266 times that a judge did not have to get out of bed in the
middle of the night and go to the court to physically conduct the warrant
application.” It was also noted that no warrants had been challenged in the
criminal process or in any civil suit, and none had been demanded as part of
discovery. (NOTE: Neither Bergen‘ or Hudson reported that judges’ notes were
requested as part of discovery).

The subcommittee met a second time, on December 3, 2002, in an attempt
to resolve the impasse over contemporaneous recordation. The Municipal Court
representatives reported that the Conference of Municipal Presiding Judges felt
that recordation was not necessary, and would not approve a rule that contained a
recordation requirement. The Municipal Court representatives also reiterated their
position that recordation was an impractical, onerous burden, especially for judges
who served in several different towns. (NOTE: Neither Bergen or Hudson
reported that recordation was a problem). One judge was concerned about having
to keep her longhand notes, or a tape recording, when she might not be in the same
court the following day, or even the following week. It was also noted that since
Municipal Court judges were always on call, they often received telephone calls at
inconvenient or inopportune moments. One Municipal Court judge felt that a

recordation requirement for telephonic arrest warrants would not be honored, and
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noted that it was not honored with temporary restraining orders in dc;mestic
violence situations, as is required by R. 5:7A(b).

The subcommittee eventually focused on the difference between a phone
call after the defendant was already in custody, and a phone call requesting
authorization to go into a home to arrest someone. Some members believed that in
the former case, the warrant could be reviewed the following day, or as soon as.
practicable; but in the latter case, contemporaneous recordation would be required.
The Municipal Court representatives had not previously considered this
distinction. They were asked to develop a position on this issue, and were invited
to speak before the full Criminal Practice Committee.

The Municipal Court representatives appeared before the Criminal Practice
Committee at its meeting on January 22, 2003. One of the Municipal Court
representatives, who had taken part in the pilot program in Bergen County,
referred to the rule relaxation as a “gift.” He felt that telephonic arrest warrants
enhanced the availability of the judges and conserved judicial resources. He
added, however, that although he supplemented the complaint with his own
handwritten notes, he did not want to continue having to do so.

The Municipal Court representatives then essentially rehashed their
position that, given the number of calls and the often inconvenient times that they

arrived, requiring contemporaneous recordation would be an impractical, onerous
burden. Several members of the Criminal Practice Committee, however, strongly

believed that a contemporaneous recordation of probable cause was
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constitutionally required. They did not see how to avoid recordation, particularly
when a case was commenced by complaint and the suspect was not already in
custody.

The discussion next turned to the definition of “recordation.” There was a
difference of opinion among Committee members whether the language of the
complaint would be sufficient to record the finding of probable cause. There was
concern among somé Committee members that often complaints were simply
regurgitations of the statute and did not sufficiently establish probable cause for
the arrest. It was noted that Hudson County’s telephonic warrant application form
contained a line for the judge to initial next to the finding of probable case. The
basis of probable cause was further detailed at the bottom of the form. The
Committee, however, did not reach an agreement regarding whether to use the
form.

The Committee than discussed the significant difference between a suspect
who was already in custody, and one who will be arrested after the issuance of a
warrant. One member urged the Committee to follow Valencia and err on the side
of caution when issuing an arrest warrant for a suspect who was not yet in custody.
Another felt that if the suspect was not yet arrested, judicial authorization to arrest
must be analogized to telephonic search warrants, and therefore, recordation
would be required. It was also felt that, per Valencia, the reading of an affidavit or
statement by the officer to a judge over the telephone would not suffice to

establish probable cause. The majority viewpoint of the Committee was that an
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arrest pursuanf to the issuance of a warrant requires contemporaneous recordation.
Regarding an arrest warrant issued subsequent to an arrest, the sense of the
Committee was that some confirming recordation the following day might suffice.
The Subcommittee was asked to consider the following issues: (1) the definition of
recordation, (2) sufficiency of the complaint itself as a recordation of probable
cause determination, (3) use of a form to record probable cause determination
similar to that currently used in Hudson County, and (4) a final determination as to
when recordation is necessary (post-atrest vs. pre-arrest warrants).

The Subcommittee met on March 10, 2003 to discuss these issues.
Although there was still confusion regarding when contemporaneous recordation
was necessary, the majority view was that recordation would certainly be required
for telephonic arrest warrants issued before the defendant was taken into custody.

The Subcommittee then discussed the proper level of recordation that
would survive future scrutiny. The Municipal Court judgés did not approve of the
form currently used by Hudson County to record the determination of probable
cause for issuing telephonic arrest warrants. They suggested, rather, that an
affidavit of probable cause, submitted by the police officer and attached to the
complaint, would be a sufficient recordation of the facts. Although the Superior
Court members of the subcommittee doubted that the Attorney General, or law
enforcement, would support these procedures, they agreed to seek the Attorney

General’s opinion.
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At the November 17, 2003 Municipal Practice Committee meeting, a
representative from the Attorney General’s Office reported that she had “no
problem” with requiring police officers to complete and sign an affidavit in
support of a telephonic arrest warrant - a position that was contrary to that taken
by members of the Attorney General’s Office at previous meetings. It was
subsequently explained that the representative of the Attorney General’s Office
was expressing her own personal views, rather than the views of that office. As it
appeared that there was no way to resolve the impasse over recordation, the
Criminal Practice Committee felt that it should come to some type of resolution of
this issue. Consequently, the Committee agreed to consider amendments to R. 3:2-
3.

The proposed amendments to R. 3:2-3 mirror the language contained in the
procedures approved by the Court for the telephonic arrest warrant pilot programs
in the Bergen and Hudson Vicinages. The Committee initially believed that the
proposed amendments should distinguish between instances where the suspect was
already in custody, and instances where the suspect will be arrested after the
issuance of a warrant. Upon further reflection, however, and in light of the
extensive debate regarding this subject, it was felt that the safer course would be to
make no distinction. The Committee also believed that, since many requests for

telephonic warrants are made in the middle of the night, it would be important to

memorialize the time that the authorization was given. The Committee does not
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intend for these amendments to prohibit or affect an arrest without a warrant when
there is probable cause for that arrest.

Finally, regarding the proposed rule’s recordation requirement, it is not the
Committee’s intent to suggest alteration of the procedures for transmitting
complaints by facsimile transmission permitted under the Court’s rule relaxation
order dated June 4, 1996. Where the officer transmits a complaint via facsimile to
a court administrator, and the facts supporting a finding of probable cause are fully
contained on the complaint itself, i.e., no other facts supporting the probable cause
determination are relayed via telephone, radio or other means of electronic
communication, no recordation or contemporaneous notes would be required. Of
course, if the officer supplemented the facts contained on the complaint in support
of a finding of probable cause, recordation or contemporaneous notes would be

required.
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3:2-3. Arrest Warrant

(a) An arrest warrant shall be made on a Complaint-Warrant (CDR2) form.
The warrant shall contain the defendant’s name or if that is unknown, any name or
description which identifies the defendant with reasonable certainty, and shall be

directed to any officer authorized to execute it, ordering that the defendant be

arrested and brought before the court that issued the warrant. Except as provided

in paragraph (b), [T]the warrant shall be signed by the judge, clerk or deputy clerk,

municipal court administrator, or deputy court administrator.

(b) A judge. or other authorized judicial officer, may issue an arrest warrant

upon sworn oral testimony of a law enforcement applicant who is not physically

present. Such sworn oral testimony may be communicated by the applicant to the

judge, or other authorized judicial officer, by telephone, radio or other means of

electronic communication.

The judge. or other authorized judicial officer, shall administer the oath to

the applicant and contemporaneously record such sworn oral testimony by means

of a tape-recording device or stenographic machine if such are available:

otherwise, adequate longhand notes summarizing what is said shall be made by the

judge, or other authorized judicial officer. Subsequent to taking the oath, the

applicant must identify himself or herself and disclose the basis of his or her

information that establishes probable cause for the issuance of an arrest warrant.

This sworn testimony shall be deemed to be an affidavit for the purposes of

issuance of an arrest warrant.
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An arrest warrant may issue if the judge, or other judicial officer, is

satisfied that probable cause exists for issuing the warrant. Upon approval, the

judge. or other authorized judicial officer, shall memorialize the time and the

specific terms of the authorization and shall direct the applicant to enter this

authorization verbatim on the Complaint/Warrant form. The judge, or other

judicial officer, shall direct the applicant to print his or her name, the date and time

of the warrant, followed by the phrase “By Officer , per

2

telephonic authorization by on the Complaint/Warrant

(CDR-2) form.

Note: Adopted July 13, 1994 to be effective January 1, 1995 [.] original text of
rule amended and designated paragraph (a) and new paragraph (b) added
to be effective :
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5. Rule Changes Approved by the Appellate Division Management
Committee.

The Committee was asked to consider proposed amendments to R. 2:5-5(a),
R. 2:7-4, R. 2:5-3(d), R. 2:6-11(b), R. 2:6-8, R. 2:9-3(d) and R. 2:9-10, which
were drafted by the Appellate Division Management Committee, some after being
referred by this Committee.

The proposed amendment to R. 2:5-5(a) permits a party to request, prior to
moving for an order to settle the record and upon notice to all other parties, that
the Clerk of the Court -in which the appeal is pending review the tape of sound or
video recorded proceedings to determine whether a particular portion of the
transcript accurately transcribed what was said by a participant. The Clerk shall
" notify all parties of the determination, and shall request that any objection be
submitted in writing within ten days of the notification. If no timely written
objection is received, the transcript shall be deemed corrected, and a copy of the
notification, shall be filed. If any party objects, the motion for correction of the
tranécript shall be made to the appellate court, rather than the trial court or agency,
if the appeal has already been calendared.

The proposed amendment to R. 2:7-4 provides that an indigent defendant
appealing from a judgment of conviction by the Law Division on a trial de novo,
who has been provided a transcript of the municipal court proceedings at public
expense pursuant to R. 3:23-8(a), shall similarly be entitled to a transcript of the

Law Division proceedings paid for in the same manner.
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The proposed amendment to R. 2:5-3(d) raises the amounf of the deposit
for a transcript from $300.00 to $500.00. This amendment is discussed further in
Item A (6) of this report.

The proposed amendment to R. 2:6-11(b) limits a cross-appellant’s reply
brief to the issues raised in the cross-appeal.

The proposed amendment to R.2:6-8 requires the appellant’s brief to
include a footnote in the procedural history listing the date of each volume of
transcript and its numbered designation.

The proposed amendments to R. 2:9-3 and R. 2:9-10 add a statutory
reference to N.J.S.A. 2C:35-14¢c. These amendments are discussed further in Item
A (12) of this report.

The Committee recommends that these rules be amended as approved by
the Appellate Division Management Committee.

The Appellate Division Management Committee also approved
amendments to R.1:17-1, R.1:21-2, and R. 1:34-2. The Criminal Practice

Committee supports these proposed amendments.
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2:5-5. Correction or Supplementation of Record

(a) Motion to Settle the Record. A party who questions whether the record fully
and truly discloses what occurred in the court or agency below shall, except as

hereinafter provided, apply on motion to that court or agency to settle the record.

The appellate court, on motion, may review such determination or may, on its own
motion, order a correction of the record or may direct the court or agency to do so.
The making of a motion pursuant to this rule shall toll the time for serving and
filing the next brief due, but the remaining time shall again begin to run from the

date of entry of an order disposing of such a motion. If the proceedings were

sound or video recorded, a party, prior to moving for an order settling the record,

may. on notice to all other parties, request the clerk of the court in which the

appeal is pending to review the tape thereof to determine whether a particular

» portion of the transcript accurately transcribed what was said by a participant. The

clerk shall notify all parties of the determination, requesting that any objection be

submitted in writing within ten days of the notification. If no timely written

objection is received, the transcript shall be deemed so corrected, and a copy of the

notification shall be filed. If a party timely objects in writing, that party shall

move for correction of the transcript in the court or agency from which the appeal

is taken: however, if the appeal has already been calendared, the motion shall be

made to the court in which the appeal is pending.

(b) ...No Change.

Note: Source--R.R. 1:6-6, 4:88-9, 4:88-11, 7:13-4. Paragraph (b) amended
November 1, 1985 to be effective January 2, 1986; paragraph (a) amended July 13,
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1994 to be effective September 1, 1994[.]; paragraph (a) amended to be
effective .
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2:7-4. Relief in Subsequent Courts

A person who has been grahted relief as an indigent by any court shall be
granted relief as an indigent in all subsequent proceedings resulting from the same
indictment, accusation or criminal or civil complaint in any court without making
application therefor upon filing with the court in the subsequent proceeding a copy
of the order granting such relief or a sworn statement to the effect that such relief
was previously granted and stating the court and proceeding in which it was
granted. The filing of such order or statement shall be accompanied by an affidavit
stating that there has been no substantial change in the petitioner’s financial
circumstances since the date of the entry of the order granting such relief. An

indigent defendant appealing from a judgment of conviction by the Law Division

entered on a trial de novo, who has been afforded or had a right to a transcript at

public expense of municipal court proceedings pursuant to R. 3:23-8(a), shall be

entitled to a transcript of the Law Division proceedings paid for in the same

manner as the municipal court transcript.

Note: Amended July 13, 1994 to be effective September 1, 1994[.]; amended _ to
be effective
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2:5-3. Preparation and Filing of Transcript; Statement of Proceedings:
Prescribed Transcript Request Form

(a) ... No Change.
(b) ... No Changé.
(c) ... No Change.

(d)  Deposit for Transcript; Payment Completion. The appellant, if not the
State or a political subdivision thereof, shall, at the time of making the request for
the transcript, deposit with the reporter or the clerk of the court or agency from
whom a transcript is ordered, either the esﬁmated cost of the transcript as
determined by the court reporter, clerk or agency, or the sum of [$300.00] $500.00
for each day or fraction thereof of trial or hearing. If the appellant is the State or a
political subdivision thereof, it shall provide a voucher to the reporter or the clerk
or the agency for billing for the cost of the transcript. The reporter, clerk or
agency, as the case may be, shall upon completion of the transcript, bill or
reimburse the appellant, as appropriate, for any sum due for the preparation of the
transcript or overpayment made therefor. If the appellant is indigent and is
entitled to have a transcript of the proceedings below furnisheci without charge for
use on appeal, either the trial or the appellate court, on application, may order the

transcript prepared at public expense. Unless the defendant is represented by the

Public Defender or that office is otherwise obligated by law to provide the

transcript to an indigent, the court shall order the transcript of the proceedings

below furnished at the county's expense if the appeal involves prosecution for
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violation of a statute and at the municipality's expense if the appeal involves

prosecution for violation of an ordinance.

(e) ...No Change.

() ...No Change.

Note: Source--R.R. 1:2-8(e) (first, second, third, fourth, sixth and seventh
sentences), 1:2-8(g), 1:6-3, 1:7-1(f) (fifth sentence), 3:7-5 (second sentence), 4:44-
2 (second sentence), 4:61-1(c), 4:88-8 (third and fourth sentences), 4:88-10 (sixth
sentence). Paragraphs (a)(b)(c) and (d) amended July 7, 1971 to be effective
September 13, 1971; paragraphs (b) and (d) amended July 14, 1972 to be effective
September 5, 1972; paragraph (c) amended June 29, 1973 to be effective
September 10, 1973; caption amended and paragraph (a) caption and text amended
July 24, 1978 to be effective September 11, 1978; paragraphs (c) and (d) amended
July 16, 1981 to be effective September 14, 1981; paragraph (e) amended
November 1, 1985 to be effective January 2, 1986; paragraph (a) amended,
paragraph (d) caption and text amended, former paragraph (e) redesignated
paragraph (f), and paragraph (e) caption and text adopted November 7, 1988 to be
effective January 2, 1989; paragraphs (a) and (¢) amended July 14, 1992 to be
effective September 1, 1992; paragraphs (c), (e) and (f) amended July 13, 1994 to
be effective September 1, 1994[.]; paragraph (d) amended to be
effective .
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2:6-11. Time for Serving and Filing Briefs; Appendices;
Transcript; Notice of Custodial Status

(a) ...No Change

(b)  Time Where Cross Appeal Taken. Except as otherwise provided by R. 2:9-
11 (sentencing appeals), if a cross appeal has been taken, the party first appealing,
who shall be designated the appellant/cross respondent, shall serve and file the
first brief and appendix within 30 days aftér the service of the notice of cross
appeal or within the time prescribed for appellants by R. 2:6-11(a), whichever is
later. Within 30 days after the service of such brief and appendix, the
respondent/cross appellant shall serve and file an answering brief and appendix, if
any, which shall also include therein the points and arguments on the cross appeal.
Within 30 days thereafter, the appellant/cross respondent shall serve and file a
reply brief, which shall also include the points and arguments answering the cross
appeal. Within 10 days thereafter, the respondent/cross appellant may serve and

file a reply brief].], which shall be limited to the issues raised on the cross appeal.

No other briefs shall be served or filed without leave of court. If a cross appeal
has been taken, the appellant/cross respondent shall be responsible for ordering
and filing the transcript pursuant to R. 2:5-3(e) and for serving it pursuant to

paragraph (a) of this rule and R. 2:6-12(a).

(c) ... No Change
(d .. . No.Change
(e) ...No Change
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Note: Source--R.R. 1:7-12(a)(c), 1:10-14(b), 2:7-3. Paragraph (b) amended by
order of September 5, 1969 effective September 8, 1969; paragraph (a) amended
July 7, 1971 to be effective September 13, 1971; caption and paragraphs (a) and
(b) amended June 29, 1973 to be effective September 10, 1973; paragraph (a)
amended May 8, 1975 to be effective immediately; paragraphs (c), (d) and (e)
adopted July 16, 1981 to be effective September 14, 1981; paragraphs (a) and (b)
amended and titles of paragraphs (c)(d) and (e) added November 2, 1987 to be
effective January 1, 1988; paragraphs (a) and (b) amended July 14, 1992 to be
effective September 1, 1992; paragraph (d) amended July 13, 1994 to be effective
September 1, 1994; paragraph (a) amended July 10, 1998 to be effective
September 1, 1998[.]; paragraph (b) amended to be effective .
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2:6-8 References to Briefs: Appendices:; Transcripts

References to a brief or appendix shall be made to the appropriate pages,
and references to the stenographic transcript shall be made to the appropriate
pages and lines thereof, by the following abbreviations:

"Pb8" for plaintiff's brief, page 8;

"Db8" for defendant's brief, page 8;

"Pa8" for plaintiff's appendix, page 8;

"Dal2" for defendant's appendix, page 12;

"Jal5" for joint appendix, page 15;

"Prb8" for plaintiff's reply brief, page 8;

"Pra7" for plaintiff's reply appendix, page 7;

"T8-3" for transcript, page 8§, line 3.

If there is more than one plaintiff or defendant, the appropriate party's name
or initial or other identifying designation should precede the abbreviation. If there
are multiple volumes of transcript, they shall be numbered sequentially by

chronology, i.e., 1T, 2T, etc., irrespective of the nature of the proceeding. The

procedural history of the appellant's brief shall list in a footnote the date of each

volume of transcript and its numbered designation.

Note: Source--R.R. 1:7-8; amended July 13, 1994 to be effective September 1,
1994; amended July 12, 2002 to be effective September 3, 2002[.]:_amended
to be effective
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2:9-3. Stay Pending Reviéw in Criminal Actions

(a ... No Change
(b) ...No Change.
(c) ...No Change.

(d) Stay Following Appeal by the State. Notwithstanding paragraphs (b) and (c)
of this rule, execution of sentence shall be stayed pending appeal by the State

pursuant to N.J.S.A. 2C:44-11(2) or N.J.S.A. 2C:35-14c. Whether the sentence is

custodial or non-custodial, bail pursuant to R. 2:9-4 shall be established as
appropriate under the circumstances. A defendant may elect to execute a sentence
stayed by the State's appeal but such election shall constitute a waiver of the right

to challenge any sentence [increase] on the ground[s] that execution has

commenced.
(e) ...No Change.
(§3) .. . No Change.

Note: Source--R.R. 1:2-8(a) (sixth sentence), 1:4-3(a) (first sentence) (b)(c)(d);
paragraph (c) amended and paragraph (d) deleted July 29, 1977 to be effective
September 6, 1977; paragraph (c) caption amended July 24, 1978 to be effective
September 11, 1978; paragraph (d) adopted September 10, 1979 to be effective
immediately; paragraph (d) amended July 16, 1981 to be effective September 14,
1981; paragraph (e) adopted November 1, 1985 to be effective January 2, 1986;
paragraphs (c) and (d) amended July 13, 1994 to be effective September 1, 1994;
paragraph (e) redesignated as paragraph (f) and new paragraph (e) adopted June
28, 1996 to be effective September 1, 1996; paragraph (a) amended July 12, 2002
to be effective September 3, 2002][.]; paragraph (d) amended to be effective
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2:9-10. Effect of Appeal by the State

An appeal by the State pursuant to N.J.S.A. 2C:44-11(2) or N.J.S.A. 2C:35-

14c shall not stay the entry of final judgment for purposes of an appeal or cross-
appeal by the defendant.

Note: Adopted September 10, 1979 to be effective immediately[.]; amended
to be effective
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1:17-1. Persons Prohibited

The following persons in or serving the judicial branch of government shall
not hold any elective public office nor be a candidate therefor, nor engage in
partisan political activity:

(a) ...No Change

(b)  The Administrative Director of the Courts, the Clerk of the Supreme Court,
the Clerk [and the Administrator] of the Appellate Division of the Superior Court,
the Clerk of the Superior Court, the Administrator of the Tax Court, and all

employees of their respective offices, and official court reporters;

(¢) ...No Change
(d) ...No Change.
(e) . . No Change.
() ...No Change.
(2) . . No Change.
(h) .. No Change.

Note: Source--R.R. 1:25C(a); paragraph (b) amended November 27, 1974 to be
effective April 1, 1975; paragraph (b) amended July 15, 1982 to be effective
September 13, 1982; paragraph (g) amended June 15, 1983 to be effective
immediately; paragraph (i) amended July 26, 1984 to be effective September 10,
1984; paragraph (g) amended June 29, 1990 to be effective September 4, 1990;
caption amended, paragraphs (b) and (c) amended, paragraph (d) deleted, former
paragraph (e) redesignated paragraph (d), former paragraph (f) amended and
redesignated paragraph (e), former paragraph (g) amended and redesignated
paragraph (f), former paragraph (h) redesignated paragraph (g), and former
paragraph (i) amended and redesignated paragraph (h) December 7, 1993, to be
effective immediately[.]; paragraph (b) amended to be effective
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1:21-2. Appearances Pro Hac Vice

(a)  Conditions for Appearance. An attorney of any other jurisdiction, of good
standing there, whether practicing law in such other jurisdiction as an individual or
a member or employee of a partnership or an employee of a professional
corporation or limited liability entity authorized to practice law in such other
jurisdiction, or an attorney admitted in this state, of gdod standing, who does not
maintain in this state a bona fide office for the practice of law may, at the
discretion of the court in which any matter is pending, be permitted, pro hac vice,
to speak in such matter in the same manner as an attorney of this state who
maintains a bona fide office for the practice of law in this state and who is
therefore, pursuant to R. 1:21-1(a), authorized to practice i this state. Except for

attorneys representing the United States of America or a sister state, [N]no

attorney shall be admitted under this rule without annually complying with R.
1:20-1(b), R. 1:28-2, and R. 1:28B-1(e) during the period of admission. An

application for admission pro hac vice shall be made on motion to all parties in the

* matter.
(b) ...No Change.
(c) ...No Change.
(d) ...No Change.

Note: Source--R.R. 1:12-8. Amended December 16, 1969 effective immediately;
caption and text amended November 27, 1974 to be effective April 1, 1975;
amended January 10, 1979 to be effective immediately; former rule amended and
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redesignated as paragraphs (a) and (b) and paragraph (c) adopted July 22, 1983 to
be effective September 12, 1983; paragraph (a) amended January 31, 1984 to be
effective February 15, 1984; new paragraph (c) adopted and former paragraph (c)
redesignated as paragraph (d) November 1, 1985 to be effective January 2, 1986;
paragraph (a) amended November 5, 1986 to be effective January 1, 1987;
paragraph (a) amended July 14, 1992 to be effective September 1, 1992;
paragraphs (b)(2) and (3) amended July 13, 1994 to be effective September 1,
1994; paragraph (a)(1)(iv) added June 28, 1996 to be effective September 1, 1996;
paragraph (a) amended July 10, 1998 to be effective September 1, 1998;
paragraphs (a)(1)(1), (a)(1)(ii), (a)(1)(iii), and (a)(1)(iv) amended and redesignated
as (a)(1)(A), (a)(1)(B), (a)(1)(C), and (a)(1)(D) July 5, 2000 to be effective
September 5, 2000; paragraph (a) amended and subsections of paragraph (a)(3)
redesignated from (i) through (vi) to (A) through (F) July 12, 2002 to be effective
September 3, 2002[.]; paragraph (a) amended to be effective .
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1:34-2. Clerks of Court

The clerk of every court, except the Supreme Court, the Appellate Division,

the Superior Court and the Tax Court, shall be responsible to and under the
supervision of the judge or presiding judge of the court which the clerk serves, the
Assignment Judge of the county, and the Administrative Director of the Courts. -
The clerks of the Supreme and Superior Courts shall be responsible to and under
the supervision of the Administrative Director of the Courts and the Chief Justice.

The clerk of the Appellate Division shall be responsible to and under the

supervision of the Administrative Director of the Courts, the Chief Justice and the

Presiding Judge for Administration of the court. The clerk of the Tax Court shall

be responsible to and under the supervision of the presiding judge of the court and
the Administrative Director of the Courts. Each county shall have one or more
deputy clerks of the Superior Court with respect to Superior Court matters filed in
that county; deputy clerks may issue writs out of the Superior Couﬁ. The
Surrogate of the county shall be the deputy clerk of the Superior Court, Chancery
Division, Probate Part, with respect to probate matters pending in that county. The
Vicinage Chief Probation Officer shall be the deputy clerk of the Superior Court
for the purpose of certifying child support judgments and orders as required by R.
4:101, and with respect to writs of execution as provided by R. 4:59-1(b). All
employees serving as deputy clerks of the Superior Court shall be, in that capacity,

responsible to the Clerk of the Superior Court.
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Note: Source--R.R. 6:2-7, 7:21-1, 7:21-2, 8:13-4. Amended July 14, 1972 to be
effective September 5, 1972; amended June 20, 1979 to be effective July 1, 1979;
amended June 29, 1990 to be effective September 4, 1990; amended July 14, 1992

to be effective September 1, 1992; amended June 28, 1996 to be effective June 28,
1996[.];_amended  to be effective
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6. Costs of Transcripts on Appeal.

The Committee was asked to consider amending the Court Rules to clarify
who must pay for transcripts for defendants appealing to the Appellate Division
when they do not qualify for assignment of counsel either by the Public Defender

on indictable offenses, or under Rodriquez v. Rosenblatt, 58 N.J. 281 (1971), with

respect to non-indictables. The amendments were intended to clarify that in
appeals to the Appellate Division by indigents after the denial of a second or
subsequent petition for post-conviction relief, and in appeals of trials de novo by
indigents, transcripts should be paid for by the entity required to do so under R.
3:23-8(a). Under R. 3:23-8(a), transcripts are furnished at the county’s expense, if
the appeal involves violation of a statute, and at the municipality’s expense, if the
appeal involves violation of an ordinance.

The Committee recommends that R. 2:5-3(d) be amended. The Committee
does not intend for the proposed amendments to affect or preclude the payment of
transcripts for indigents permitted in limited circumstances in a civil setting, such
as in termination hearings. The proposed amendment is consistent with the
amendments approved by the Appellate Division Management Committee. See

Item A.5, supra.
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2:5-3. Preparation and Filing of Transcript; Statement of Proceedings:
Prescribed Transcript Request Form

(a) ... No Change.
(b) ... No Change.
(¢) ... No Change.

(d) Deposit for Transcript; Payment Completion. The appellant, if not the
State or a political subdivision thereof, shall, at the time of making the request for
the transcript, deposit with the reporter or the clerk of the court or agency from
whom a transcript is ordered, either the estimated cost of the transcript as
determined by the court reporter, clerk or agency, or the sum of [$300.00] $500.00
for each day or fraction thereof of trial or hearing. If the appellant is the State or a
political subdivision thereof, it shall provide a voucher to the reporter or the clerk
or the agency for billing for the cost of the transcript. The reporter, clerk or
agency, as the case may be, shall upon completion of the transcript, bill or
reimburse the appellant, as appropriate, for any sum due for the preparation of the
transcript or overpayment made therefor. If the appellant is indigent and is
entitled to have a transcript of the proceedings below furnished without charge for
use on appeal, either the trial or the appellate court, on application, may order the

transcript prepared at public expense. Unless the defendant is represented by the

Public Defender or that office is otherwise obligated by law to provide the

franscript to an indigent, the court shall order the transcript of the proceedings

below furnished at the county's expense if the appeal involves prosecution for
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violation of a statute and at the municipality's expense if the appeal involves

prosecution for violation of an ordinance.

(e) ...No Change.

(f) ...No Change.

Note: Source--R.R. 1:2-8(e) (first, second, third, fourth, sixth and seventh
sentences), 1:2-8(g), 1:6-3, 1:7-1(f) (fifth sentence), 3:7-5 (second sentence), 4:44-
2 (second sentence), 4:61-1(c), 4:88-8 (third and fourth sentences), 4:88-10 (sixth
sentence). Paragraphs (a)(b)(c) and (d) amended July 7, 1971 to be effective
September 13, 1971; paragraphs (b) and (d) amended July 14, 1972 to be effective
September 5, 1972; paragraph (c) amended June 29, 1973 to be effective
September 10, 1973; caption amended and paragraph (a) caption and text amended
July 24, 1978 to be effective September 11, 1978; paragraphs (c) and (d) amended
July 16, 1981 to be effective September 14, 1981; paragraph (e¢) amended
November 1, 1985 to be effective January 2, 1986; paragraph (a) amended,
paragraph (d) caption and text amended, former paragraph (e) redesignated
paragraph (f), and paragraph (e) caption and text adopted November 7, 1988 to be
effective January 2, 1989; paragraphs (a) and (¢) amended July 14, 1992 to be
effective September 1, 1992; paragraphs (c), (¢) and (f) amended July 13, 1994 to
be effective September 1, 1994[.]; paragraph (d) amended to be
effective .
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7. Attorney for Complaining Witness Acting as Prosecuting Attorney in
Appeals from Courts of Limited Criminal Jurisdiction.

The Committee considered whether R. 3:23-9(d), which permits the Law
Division to allow the attorney for the complainant to represent the State on a

municipal appeal, should be amended. In State v. Storm, 141 N.J. 245 (1995), the

Court considered the practice of allowing private counsel for a complainant to
prosecute a complaint in municipal court. This practice was permitted under what
was formerly R. 7:4-4(b), but which is now R. 7:8-7(b). In considering this issue,
the Court noted the various arguments against the use of private prosecutors,
including that they pose a risk to a defendant’s right to a fair trial; that the dual
responsibilities to the complaining witness and to the State can create a conflict or
“the appearance of impropriety; and that those conflicting interests can undermine
the prosecutor’s impartiality and affect the assessment of probable cause, the
disclosure of exculpatory evidence and the willingness to plea bargain. The Court
observed that “[I]nevitably, private prosecutions undermine confidence in the
integrity of the proceedings.” Id. at 254.

The Court, however, also noted the long history of allowing private
prosecutors in the United States and New Jersey; the valuable role of municipal
courts in resolving private disputes; and that R. 7:4-4(b) facilitated access to the
municipal courts. Consequently, the Court upheld the practice of allowing private
counsel to prosecute a complaint in municipal court. The Court also requested that

the Committee on Municipal Courts develop guidelines governing the
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appointment of private prosecutors, and suggested that the following procedures

be followed:

. an attorney wishing to appear as a private prosecutor
should notify the municipal prosecutor and the court. If the
municipal prosecutor insists on proceeding with the
prosecution, the prosecutor’s decision should be final. In all
other cases, the private attorney should disclose in a written -
certification all facts that foreseeably may affect the fairness
of the proceedings . . .

The relevant facts include the identity of the complainant,
indicating (1) whether the complainant is an individual, a
business (such as a department store), or an entity with its
own police department (such as Rutgers University); (2) any
actual conflict of interest arising from the attorney’s
representation of, and fee arrangement with, the
complainant; (3) any civil litigation, existing or anticipated,
between the complainant and the defendant; (4) whether the
defendant is, or is expected to be, represented by counsel;
and (5) any other facts that reasonably could affect the
impartiality of the prosecutor and the fairness of the
proceedings or otherwise create the appearance of
impropriety. Id. at 255.

The Court also noted that the decision to appoint a private prosecutor
should be made on a case-by-case basis. Ibid.

Since State v. Storm, the Supreme Court Committee on Municipal Courts

has developed guidelines, and a Certification Application form, consistent with the
Court’s request. In addition, R. 7:8-7(b) was amended to include the following:

The court may also, in its discretion and in the interest of
justice . . . permit a private prosecutor to represent the
government. A prosecutor may, however, be so permitted
only if the court has first reviewed the attorney certification
submitted on a form prescribed by the Administrative
Director of the Courts, ruled on the contents of the
certification, and granted the attorney’s motion to act as
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private prosecutor for good cause shown. The finding of
good cause shall be made on the record.

The Committee recommends that R. 3:23-9(d) be amended to reflect the

requirements of State v. Storm, and to be more consistent with R. 7:8-7(b).

Although Storm addressed only whether a pn'vatg prosecutor should be allowed at
the municipal level, the Committee believes that the benefits and burdéns of this
practice are relevant on appeal to the Law Division. Consequently, the Law
Division should follow the procedures outlined in Storm in determining whether to
allow the complainant’s attorney to act as the prosecuting attorney during the
appeal. The complainant’s attorney should first notify the prosecuting attorney
and the court of the request. If the prosecuting attorney insists on handling the
appeal, then that decision should be final. If the prosecutor agrees to let the
private prosecutor handle the case, the Law Division can then follow the same
guidelines, and use the same form, that were first set forth in Storm, and which
were used by the municipal court below. The Certification Application form has
been modified for use in the Sﬁperior Court.

The Committee also believes that, in making the determination of whether
to allow a private prosecutor, the Law Division is not bound by the decision of the
municipal court.

The Committee recommends that R. 3:23-9(d) be amended to essentially
follow the language contained in R. 7:8-7(b), but also to clarify that the

prosecuting attorney must agree before a private prosecutor is allowed to handle
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the appeal to the Law Division.
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3:23-9, Prosecuting Attorney Defined

In all appeals under R. 3:23 the prosecuting attorney shall be:

(a) ...No Change.
(b) ...No Change.
() ...No Change.

(d)  With the assent of the prosecuting attorney and the consent of the court, the

attorney for a complaining witness or other person interested in the prosecution

may be permitted to act for the prosecuting attorney[.]; provided, however. that the

court has first reviewed the attorney certification submitted on a form prescribed

by the Administrator Director of the Courts, ruled on the contents of the

certification, and granted the attorney’s motion to act as private prosecutor for

good cause shown. The finding of good cause shall be made on the record.

Note: Source--R.R. 3:10-13. Paragraph (b) amended September 5, 1969 to be
effective September 8, 1969; paragraph (d) amended November 22, 1978 to be
effective December 7, 1978; paragraph (d) amended July 11, 1979 to be effective
September 10, 1979][.];:amended . to be effective .
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RULE 3:23-9(d) CERTIFICATION APPLICATION FOR APPOINTMENT AS
PRIVATE PROSECUTOR

State of New Jersey vs.
Docket Number(s):
Charge(s)

Attorney Information:
Name:
Address:

Telephone Number:

This Certification is supplied to the
Superior Court, pursuant to the provisions of R. 3:23-9(d) and State v. Storm, 141 N.J. 245
(1995) to provide the court and the prosecutor with all facts that may foreseeably affect the
fairness of the proceedings to enable the court to determine whether I may be appointed as an
impartial private prosecutor for , the complaining
witness in the above matter.

1. (Please circle the applicable letter). The complaining witness is (a) an individual, (b) a
business (please describe):
or (c) an entity with its own police department (please describe):

2. There is no actual conflict of interest arising from my representation of, and fee arrangement
with, the complaining witness.  Check if correct. [ ] If not, please explain:

3. The municipal prosecutor has elected not to conduct the prosecution. Check if correct. [11If
not, please explain:

4. The defendant is or is expected to be represented by counsel. [ ] Yes [ INo [ ]Unknown.
Notice has been given to defendant’s attorney. [ ] Yes [ ]No

5. There is no civil litigation, existing or anticipated, between the complaining witness and the
defendant concerning the same or similar facts as are contained in the complaint. In the event of
such civil litigation, I have informed the complaining witness that neither I nor any member of
my firm will undertake the complaining witness’ representation in that matter. Check if correct.

[ 1 Ifnot, please explain:

6. There are no other facts that could reasonably affect the impartiality of the private prosecutor
and the fairness of the proceedings or otherwise create an appearance of impropriety. Check if
correct. [ ] If not, please explain:
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Comments:

Please attach additional sheets if necessary.

CERTIFICATION IN LIEU OF OATH

I hereby certify that the foregoing statements made by me are true. I am
aware that if any of the foregoing statements made by me are willfully false, I
am subject to punishment.

Date Name of Applicant
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8. Presentence Reports on Non-Capital Counts.

On July 2, 2002, the Court issued its Revised Supreme Court Directive on
- Capital Cause Appeal and Post-Conviction Relief Procedures. Part IV of the
Directive, which governs proportionality review procedures, requires that the
Criminal Division Manager provide the Administrative Office of the Courts,
Criminal Division, with a variety of case-related documents. Included among
those documents is a copy of the presentence report on a conviction for murder
and the imposition of the death sentence. R. 3:21-2(a), however, provides that in
cases in which the death penalty will be imposed, a presentence report shall not be
prepared.

The Committee believed that R. 3:21-2(a) was intended to apply only to the
capital count of the indictment, and that a presentence report would still be
prepared for the non-capital counts. Consequently, the Committee is

recommending amendments to R. 3:21-2(a) that would clarify that intent.
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3:21-2. Presentence Procedure

(a) Investigation. Before the imposition of a sentence or the granting of
probation court support staff shall make a presenterice investigation in accordance
with N.J.S.A. 2C:44-6 and report to the court. The report shall contain all
presentence material having any bearing whatever on the sentence and shall be

furnished to the defendant and the prosecutor. [In cases in] On counts on which

the death penalty [will] shall be imposed, a presentence report shall not be

prepared.
(b) ...No Change.
(¢) ...No Change.

Note: Source--R.R. 3:7-10(b). Amended July 7, 1971 to be effective September
13, 1971; amended June 29, 1973 to be effective September 10, 1973; amended
August 27, 1974 to be effective September 9, 1974; amended July 29, 1977 to be
effective September 6, 1977; amended July 16, 1979 to be effective September 10,
1979; paragraph designations and new paragraph (b) adopted and paragraph (c)
amended August 28, 1979, to be effective September 1, 1979; paragraph (a)
amended September 28, 1982, to be effective immediately; paragraphs (a) and (c)
amended July 14, 1992 to be effective September 1, 1992; paragraphs (a) and (b)
amended July 13, 1994 to be effective January 1, 1995[.]; paragraph (a) amended
. to be effective .
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9. Automated Writ Process.

The Administrative Director of the Courts issued Directive #6-00 on
October 2, 2000. That directive governed the writ process used for production of
State inmates. That directive set forth to whom writs were to be sent and provided
a standardized writ form.

At the request of the Department of Corrections, the Administrative Office
of the Courts and the Department of Corrections reviewed the writ process in an
effort to streamline the process. The major result of that review was the
development of an automated writ capable of being sent electronically to the
Department of Corrections. Prior to the development of an automated writ, writs
had to be prepared and mailed to the Department of Corrections.

By order dated April 30, 2002, the Supreme Court relaxed the provisions of
R. 3:1-4 to permit the Superior Court to issue and transmit to the Department of
Corrections electronic orders to produce inmates for court proceedings. The
Court’s Vorder further permitted the orders or writs to contain an electronically
affixed signature of a Superior Court judge, and provided that such orders would
have the same authority as orders to produce that contained the judge’s original
signature.

The Committee recommends the amendment of _K 3:1-4(a) to implement
the Court’s relaxation Order. The Committee recommends the adoption of
additional language that essentially tracks the language contained in the Court’s

Order.
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3:1-4. Orders; Form: Entry

(a) Time. Except for judgments to be prepared by the court and entered
pursuant to R. 3:21-5, formal written orders shall be presented to the court in
accordance with R. 4:42-1(e) except that only the original of the signed order shall

be filed. The court may also issue and transmit to the Department of Corrections

electronic Orders to Produce inmates, with those orders or writs containing an

electronically affixed signature of a Superior Court judge. Such orders shall have

the same authority as orders that contain a judge’s original signature.

(b) ...No Change.

(c) ...No Change.

‘Note: Adopted July 29, 1977 to be effective September 6, 1977. Paragraph (c)
amended July 24, 1978 to be effective September 11, 1978; paragraph (a)
amended July 16, 1981 to be effective September 14, 1981; paragraph (a)
amended November 7, 1988 to be effective January 2, 1989; paragraph (c)
amended July 13, 1994 to be effective September 1, 1994[.]; paragraph (a)
amended , to be effective .
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10.  Trial of Non-Indictables in Superior Court.

The Committee was asked to consider amending R. 3:1-6, which governs
the trial of non-indictable offenses in Superior Court, by removing the reference to
N.J.S.A. 2C:34-2b. Originally, that statute made the sale of obscene material a
disorderly persons offense. The passage of L. 1982, ¢c. 211, however, upgraded
the offense to a crime of the fourth degree. Consequently, it is necessary to
remove the reference to N.J.S.A. 2C:34-2b contained in R. 3:1-6(a).

The Committee notes that R. 3:1-6(a) was originally intended to eliminate
the belief that non-indictable offenses could be filed in the Law Division as a
matter of course. With the passage of time, however, it is now clearly established
that except as required by law, such offenses shall generally be heard in Municipal
Court. The Committee therefore recommends that all references to specific

statutes be deleted from R. 3:1-6(a).
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3:1-6. Trial of Non-Indictables in Superior Court

(a)  Generally. Proceedings involving charges constituting disorderly persons
offense or a petty disorderly persons offense shall be heard .in Superior Court
[when they are brought pursuant to N.J.S.A. 2C:34-2b, N.J.S.A. 2C:37-8, or] as
[otherwise] required by law, and shall be governed by the rules in Part II insofar

as applicable.
(b) ...No Change.

Note: Adopted August 28, 1979 to be effective September 1, 1979. Formerly
designated as R. 3:1-5(a), redesignated and new paragraph (b) added December
20, 1983 to be effective December 31, 1983[.]; paragraph (a) amended
. to be effective .
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11.  Order and Dates for Filing, Briefing and Hearing Motions to Suppress.

This matter was listed in the 2000-2002 Committee report as a matter held
for future consideration. The Committee had been asked to consider the
procedures for filing suppression motions for warrantless searches. The rule
currently permits the defendant to file a motion to suppress by alleging that an
unlawful search occurred. The prosecutor must then file a brief in support of the
search. In one county, prosecutors filed “check-off” briefs, or briefs relying on the
police reports. The defendant responds by brief and counter-statement. As a
result, the proceeding resembles discovery, and some judges have had difficulty
determining whether a fact issue will be presented at the hearing.

A Subcommittee on Motions to Suppress was formed to review the
procedures regarding the filing of suppression motions, including whether
hearings should be routinely scheduled if the defense alleges that material facts are
in dispute, whether briefs should be submitted after the hearing, and whether the
motions should be decided sufficiently in advance of trial (i.e., before the plea cut-
off date). The Subcommittee was instructed not to change the burden of proof.

The Subcommittee recommended an amendment to R. 3:5-7(b) that would
give judges the discretion, at the arraignment or status conference, to decide the
order of filing and briefing and whether to hold a hearing.

The Committee discussed whether an evidentiary hearing should be held on
every motion to suppress that involved a warrantless search, even when the

defendant does not contest the facts. Some members of the Committee expressed
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concern with the proposed amendments, if the hearing requirement was removed.
The Committee also considered amending both paragraphs (b) and (c) of R. 3:5-7,
and incorporating R. 3:10-2(a) into R. 3:5-7. The Committee was initially unable
to reach a consensus, and asked the Conference of Criminal Presiding Judges for
its comments. The Presiding Judges recommended adoption of the ‘proposed
amendment to R. 3:5-7(b).

The Committee, therefore, recommends R. 3:5-7(b) be amended, as

follows.
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3:5-7 Motion to Suppress Evidence and for Return of Property

(a) ...No Change.

(b) Briefs. If the search was made with a warrant, a brief stating the facts and
arguments in support of the motion shall be submitted with the notice of motion.
The State shall, within ten days thereafter, submit a brief stating the facts and
arguments in support of the search to which the movant may reply by brief
submitted no later than three days before the hearing. If the search was made
without a warrant, the State shall, within 15 days of the filing of the motion, file a
brief, including a statement of the facts as it alleges them to be, and the movant
shall ﬁle a brief and counter statement of facts no later than three days before the

“hearing. Pursuant to R. 3:10-2(a), the court may change the order and dates for

filing, briefing and hearing any such motion, but any such change shall not alter

the burden of proof imposed by law to establish the validity or invalidity of the

search.

(c) .. No Change.

(d) ...No Change.
e .. No Change.

(e)
(f) ...No Change.
(2)

.. No Change.

Note: Source--R.R. 3:2A-6(a)(b). Paragraph (a) amended, paragraphs (b), (c), (d)
adopted and former paragraphs (b), (c), (d) redesignated as (e), (D), (g) respectively
January 28, 1977 to be effective immediately; paragraphs (a) and (c) amended July
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16, 1979 to be effective September 10, 1979; paragraph (a) amended July 16, 1981
to be effective September 14, 1981; paragraph (a) amended June 9, 1989 to be
effective June 19, 1989; paragraph (a) amended July 13, 1994 to be effective

January 1, 1995; paragraph (a) amended January 5, 1998 to be effective February
1, 1998].]; paragraph (b) amended . to be effective
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12.  Rule 2:9-3(d) and Rule 2:9-10.

In State v. Hester, 357 N.J. Super. 428 (App. Div. 2003) certif. denied, 177

N.J. 428 (2003), the defendant was charged with various drug offenses. The
defendant applied to be admitted into the Morris County Drug Court Program.
The prosecutor opposed the defendant’s application. The Morris County Drug
Court Program rejected the defendant’s application and he appealed to the drug
court judge, who overruled the rejection. The State filed a Notice of Appeal,
appealing the sentencing of the defendant over the prosecutor’s objection.

The Appellate Division reversed the trial judge’s decision, finding that
because the defendant pled guilty to offenses for which there was a presumption of
incarceration, the prosecutor had the right to object to the person being placed on
special probation. N.J.S.A. 2C:35-14c. The Appellate Division held that the
standard of review to be applied by the trial court in reviewing a prosecutor’s
objection to admission into a Drug Court Program and imposition of conditions of
probation pursuant to N.J.S.A. 2C:35-14c was the “patent and gross abuse of

discretion” standard.

In State v. Hester, the Appellate Division stated, ih footnote 8, that R. 2:9-
3(d), which governs stays of sentence following appeals by the State, has not been
amended since the enactment of N.J.S.A. 2C:35-14c. Under that statute, drug
court “special probation” sentences imposed over the prosecutor’s objection are

not final for ten days to permit appeals of such sentences by the prosecution.
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The Committee recommends that R. 2:9-3(d) be amended to include a
specific reference to N.J.S.A. 2C:35-14c, and to clarify that if the defendant elects
to execute the sentence, that election shall constitute a waiver of the right to
challenge any sentence increase or modification on the grounds that execution has
commenced. The Committee also recommends that R. 2:9-10 be amended to
include a specific reference to N.J.S.A. 2C:35-14c. This amendment is intended to
clarify that an appeal by the State challenging a sentence of special probation
pursuant to N.J.S.A. 2C:35-14c will not stay the entry of a final judgment for

purposes of a defendant filing an appeal or cross-appeal. See Item A (5), supra.
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2:9-3. Stay Pending Review in Criminal Actions

(@) ... No Change
(b) ...No Change.
(¢) ...No Change.

(d) Stay Following Appeal by the State. Notwithstanding paragraphs (b) and (c)
of this rule, execution of sentence shall. be stayed pending appeal by the State

pursuant to N.J.S.A. 2C:44-1f(2) or N.J.S.A. 2C:35-14c. Whether the sentence is

custodial or non-custodial, bail pursuant to R. 2:9-4 shall be established as
appropriate under the circumstances. A defendant may elect to execute a sentence
stayed by the State's appeal but such election shall constitute a waiver of the right

to challenge any sentence [increase] on the ground[s] that execution has

commenced.
() ...No Change.
(#) ...No Change.

Note: Source--R.R. 1:2-8(a) (sixth sentence), 1:4-3(a) (first sentence) (b)(c)(d);
paragraph (c) amended and paragraph (d) deleted July 29, 1977 to be effective
September 6, 1977; paragraph (c) caption amended July 24, 1978 to be effective
September 11, 1978; paragraph (d) adopted September 10, 1979 to be effective
immediately; paragraph (d) amended July 16, 1981 to be effective September 14,
1981; paragraph (e) adopted November 1, 1985 to be effective January 2, 1986;
paragraphs (c) and (d) amended July 13, 1994 to be effective September 1, 1994;
paragraph (e) redesignated as paragraph (f) and new paragraph (e) adopted June
28, 1996 to be effective September 1, 1996; paragraph (a) amended July 12, 2002
to be effective September 3, 2002[.]; paragraph (d) amended to be effective
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2:9-10. Effect of Appeal by the State

An appeal by the State pursuant to N.J.S.A. 2C:44-11(2) or N.J.S.A. 2C:35-

14c shall not stay the entry of final judgment for purposes of an appeal or cross-
appeal by the defendant.

Note: Adopted September 10, 1979 to be effective immediately[.]; amended
to be effective
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13.  Rule 3:23-2.

The Committee was asked by the Municipal Courts Committee to consider
amending R. 3:23-3 to permit appeals from post-judgment orders entered in
municipal court. With the adoption of the Part VII Rules Governing the Practice
in Municipal Courts, several post-conviction applications were expressly
embodied in municipal court practice, i.e. motions for change or reduction of
sentence, moﬁon for a new trial and applications for post-conviction relief. See R.
7:9; 7:10.

Currently, R. 3:23-2 permits the defendant, a defendant’s legal
representative or other person aggrieved by the judgment of conviction entered by
a court of limited jurisdiction to appeal within 20 days. However, there is no
express authority for parties to appeal to the Law Division from an adverse
determination of a post-conviction application.

The Committee recommends amending the rule to permit appeals by the
defendant or State if aggrieved by an adverse final order granting or denying an
application for post-conviction relief. The Committee is limiting the application
of this rule to final post-judgment orders in contemplation that other court rules
permit both a defendant and the State to seek leave to appeal from an interlocutory
order entered by a court of limited criminal jurisdiction. See R. 3:24. The
Committee will reconsider the matter if the amendment results in a large number
of municipal appeals that do not currently occur or that adversely impact court

administration.
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3:23-2. Appeal; How Taken; Time
The defendant, a defendant's legal representative or other person aggrieved
by a judgment of conviction [(including a judgment imposing a suspended

sentence)], or the defendant or State, if aggrieved by a final post-judement order

entered by a court of limited jurisdiction shall appeal therefrom by filing a notice
of appeal with the clerk of the court below within 20 days after the entry of
judgment. Within five days after the filing of the notice of appeal, one copy
thereof shall be served upon the prosecuting attorney, as hereinafter defined, and
one copy thereof shall be filed with the Criminal Division Manager's office
together with the filing fee therefor and an affidavit of timely filing of said notice
- with the clerk of court below and service upon the prosecuting attorney (giving the
prosecuting attorney's name and address). On failure to comply with each of the
foregoing requirements, the appeal shall be dismissed by the Superior Court, Law
Division without further notice .or hearing. However, if the appeal is from a final
judgment of the Superior Court arising out of a municipal court matter heard by a
Superior Court judge sitting as a municipal court judge, the appeal shall be to the
Appellate Division in accordance with R. 2:2-3(a)(1) and the time limits of R. 2:4-

1(a) shall apply.

Note: Source--R.R. 1:3-1(c), 1:27B(d), 3:10-2, 3:10-5. Amended November 22,
1978 to be effective December 7, 1978; amended July 11, 1979 to be effective
September 10, 1979; amended November 5, 1986 to be effective January 1, 1987,
amended July 13, 1994 to be effective September 1, 1994; amended July 5, 2000
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to be effective September 5, 2000; amended July 12, 2002 to be effective
September 3, 2002[.]; amended to be effective
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B. Matters Previously Sent to the Supreme Court.

1. DNA Testing.
L. 2003, c. 183, enacted on September 22, 2003, amended N.J.S.A. 53:1-

20.20 to require that every person convicted of a crime, or found not guilty by
reason of insanity, have a blood sample drawn or other biological sample collected
for purposes of DNA testing. When first enacted in 1994, the “DNA Database and
Databank Act of 1994” required DNA testing for convictions or adjudications of
certain sexual offenses. As a result, questions regarding DNA testing were
included on the Additional Questions for Certain Sexual Offenses plea form
(Megan's Law Plea Form). Subsequent revisions to the law, enacted on
September 13, 2000, provided that convictions or adjudications for the following
crimes also required DNA testing: murder, manslaughter, certain second degree
aggravated assaults, first degree kidnapping, luring or enticing a child, engaging in
sexual conduct which would impair or debauch the morals of a child, or an attempt
to commit any of those crimes. As a result of those revisions, a new form, entitled
Additional Questions for Offenses Requiring DNA T esting, was approved by the
Court.

‘As a result of L 2003, c. 183, the Committee considered whether the plea
forms required further revision. Some members of the Committee felt that DNA
tes'ting was a collateral consequence of the plea, and that there was no need to

include any questions pertaining to DNA testing on the plea forms. The
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consensus, however, was that the following question should be included on the

Main Plea Form:

5h.  You will be required to provide a DNA sample, which could
be used by law enforcement for the investigation of criminal
activity, and pay for the cost of testing.

The Committee determined that because L. 2003, c. 183 required that every
person convicted of a crime, or found not guilty by reason of insanity, have a
blood sample drawn or other biological sample collected for purposes of DNA
testing, the Additional Questions for Offenses Requiring DNA Testing Form was
no longer necessary. As a result, that form was deleted.

The Coﬁmiﬁee also amended the Judgment of Conviction forms. Page one
of the two-page Judgment of Conviction form was amended to remove the check
box that ordered the defendant to provide a DNA sample and to pay for the costs
of testing that sample. As L. 2003, c. 183 required that every person convicted of
a crime, or found not guilty by reason of insanity, have a blood sample drawn or
other biological sample collected for DNA testing, the Committee felt that it was
no longer necessary to include a check box for applicable cases. Page one of the
three-page Judgment of Conviction for Theft of a Motor Vehicle and Unlawful
Taking of a Motor Vehicle form was also amended to include the following
language:

The defendant is hereby ordered to provide a DNA sample and
ordered to pay the costs for testing of the sample provided.
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The revised Main Plea Form and Judgment of Conviction forms were
forwarded to the Administrative Director, who approved the amendments and, on

November 6, 2003, promulgated the forms in Directive #12-03.
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County
Prosecutor File Number

- PLEA FORM

DEFENDANT’S NAME

before Judge
1. List the charges to which you are pleading guilty:
Statutory Maximum
Ind./Acc./Comp.# Count Nature of Offense Degree Time Fine VCCB Assmt”
MAX
MAX
MAX
MAX
MAX
Your total exposure as the result of this plea is: TOTAL
PLEASE CIRCLE
: APPROPRIATE ANSWER
2. a. Did you commit the offense(s) to which you are pleading guilty? [YES] [NO]
b. Do you understand that before the judge can find you gujlty, you will have to tell [YES] ‘ [NO]
the judge what you did that makes you guilty of the particular offense(s)?
3. Do you understand what the charges mean? [YES] [NO]
4. Do you understand that by pleading guilty you are giving up certain rights? Among
them are:
a. The right to a jury trial in which the State must prove you guilty beyond a [YES] [NOJ
reasonable doubt?
b. The right to remain silent? [YES] [NO]
c. The right to confront the witnesses against you? ' [YES] [NO]
5. Do you understand that if you plead guilty:
a. You will have a criminal record? [YES] [NOJ

b. Unless the plea agreement provides otherwise, you could be sentenced to serve the
maximum time in confinement, to pay the maximum fine and to pay the maximum  [YES] [NO]
Violent Crimes Compensation Board Assessment?

¢. You must pay a minimum Violent Crimes Compensation Board assessment of $50
($100 minimum if you are convicted of a crime of violence) for each count to which
you plead guilty? (Penalty is $30 if offense occurred between J anuary 9, 1986 and
December 22, 1991 inclusive. $25 if offense occurred before J anuary 1, 1986.)

d. If the offense occurred on or after F ebruary 1, 1993 but was before March 13, 1995,
and you are being sentenced to probation or a State correctional facility, you must
pay a transaction fee of up to $1.00 for each occasion when a payment or
installment payment is made? If the offense occurred on or after March 13, 1995 [YES] [NO]
and the sentence is to probation, or the sentence otherwise requires payments of
financial obligations to the probation division, you must pay a transaction fee of up
to $2.00 for each occasion when a payment or installment payment is made?

[YES] [NO]

* VIOLENT CRIMES COMPENSATION BOARD ASSESSMENT
Defendant's Initials

Administrative Office of the Courts — Revised November 6, 2003;
Corrected December 31, 2003 ( page 1 of 3
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5. e. If the offense occurred on or after August 2, 1993 you must pay a $75 Safe

Neighborhood Services Fund assessment for each conviction? [YES] [NO]
f. If the offense occurred on or after January 5, 1994 and you are being sentenced to [YES] [NO]
probation, you must pay a fee of up to $25 per month for the term of probation?
g. If the crime occurred on or after January 9, 1997 you must pay a Law Enforcement [YES] [NO
Officers Training and Equipment Fund penalty of $30? ]
h. You will be required to provide a DNA sample, which could be used by law
enforcement for the investigation of criminal activity, and pay for the cost of [YES] [NO]
testing?
6. Do you understand that the court could, in its discretion, impose a minimum time in
confinement to be served before you become eligible for parole, which period could [YES] [NO]
be as long as one half of the period of the custodial sentenced imposed? '
7. Did you enter a plea of guilty to any charges that require a mandatory period of parole [YES] [NO]
ineligibility or a mandatory extended term?
a. If you are pleading guilty to such a charge, the minimum mandatory period of
parole ineligibility is years and months (fill in the number of
years/months) and the maximum period of parole ineligibility can be years
and months (fill in the number of years/months) and this period cannot be
reduced by good time, work, or minimum custody credits.
8. Are you pleading guilty to a crime that contains a presumption of imprisonment which [YES] [NO
means that it is almost certain that you will go to state prison? ]
9. Are you presently on probation or parole? [YES] [NO]
a.Do you realize that a guilty plea may result in a violation of your
probation or parole? [YES] [NO] [N/A]
10. Are you presently serving a custodial sentence on another charge? [YES] [NO]
a.Do you understand that a guilty plea may affect your parole eligibility? ~ [YES] [NO] [N/A]
11. Do you understand that if you have plead guilty to, or have been found
guilty on other charges, or are presently serving a custodial term and the
plea agreement is silent on the issue, the court may require that all [YES] [NO] [N/A]
sentences be made to run consecutively?
12. List any charges the prosecutor has agreed to recommend for dismissal:
Ind./Acc./Compl.# Count Nature of Offense and Degree
13. Specify any sentence the prosecutor has agreed to recommend:
Defendant's Initials
Administrative Office of the Courts — Revised November 6, 2003;
Corrected December 31, 2003 page 2 of 3
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14. Has the prosecutor promised that he or she will NOT: [YES] [NO]

a. Speak at sentencing? [YES] [NO]
b. Seek an extended term of confinement? [YES] [NO]
c. Seek a stipulation of parole ineligibility? [YES] [NO]

15. Are you aware that you must pay restitution if the court finds there is a
victim who has suffered a loss and if the court finds that you are able or [YES] [NO] [N/A]
will be able in the future to pay restitution?

16. Do you understand that if you are a public office holder or employee, you
can be required to forfeit your office or job by virtue of your plea of [YES] [NO] [N/A]
guilty?

17. Do you understand that if you are not a United States citizen or national,
you may be deported by virtue of your plea of guilty? [YES] [NO] [N/A]

18. Have you discussed with your attorney the legal doctrine of merger? [YES] [NO] [N/A]

19. Are you giving up your right at sentence to argue that there are charges

you pleaded guilty to for which you cannot be given a separate sentence? [YES] [NO] [N/A]

20. List any other promises or representations that have been made by you, the prosecutor, your defense
attorney, or anyone else as a part of this plea of guilty: .

21. Have any promises other than those mentioned on this form, or any threats, been made

in order to cause you to plead guilty? [YES] [NO]

22. a. Do you understand that the judge is not bound by any promises or recommendations ‘
of the prosecutor and that the judge has the right to reject the plea before sentencing [YES] [NO]
you and the right to impose a more severe sentence? '

b. Do you understand that if the judge decides to impose a more severe sentence than

recommended by the prosecutor, that you may take back your plea? [YES] [NO]

¢. Do you understand that if you are permitted to take back your plea of guilty because
of the judge’s sentence, that anything you say in furtherance of the guilty plea [YES] [NO]
cannot be used against you at trial?

23. Are you satisfied with the advice you have received from your lawyer? [YES] [NO]
24. Do you have any questions concerning this plea? [YES] [NO]
DATE ' DEFENDANT

DEFENSE ATTORNEY

PROSECUTOR

[ ]  Thispleais the result of the judge’s conditional indications of the maximum sentence he or she would impose independent of
the prosecutor’s recommendation. Accordingly, the "Supplemental Plea Form for Non-Negotiated Pleas" has been completed.

Administrative Office of the Courts — Revised November 6, 2003;
Corrected December 31, 2003 _ page 3 of 3
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County

PLEA FORM ) Condado
FORMULARIO DE DECLARACION Prosecutor File Number
Numero del expediente de la fiscalia
DEFENDANT’S NAME
NOMBRE DEL ACUSADO
before Judge
ante el Juez

1. List the charges to which you are pleading guilty: =~ Enumere los cargos de que usted se declara culpable:

Statutory Maximum
Maximo por Estatuto

' VCCB
Ind./Acc./Comp.# Count Nature of Offense Degree Time  Fine Assmt”
N°de Ac. Formal/ Cargo Naturaleza de la Grado Tiempo Multa Multa de la
Ac./Denun. Infraccion VCCB*

MAX / MAX
MAX / MAX
MAX / MAX
MAX / MAX
MAX / MAX
Your total exposure as the Su exposicion total como
result of this plea is: resultado de esta declaracion es: TOTAL
PLEASE CIRCLE
APPROPRIATE ANSWER
SIRVASE MARCAR LA RESPUESTA
APROPIADA CON UN CIRCULO

2. a.Did you commit the offense(s) to which ;Cometié usted la infraccién (las

you are pleading guilty? infracciones) de que se declara culpable? [YES/SI}  [NO]

b.Do you understand that before the judge (Entiende que antes de que el juez lo
can find you guilty, you will have to tell puede encontrar culpable, tendra que
the judge what you did that makes you  decirle al juez qué es lo que usted hizo
guilty of the particular offense(s)? que lo hace culpable de la infraccién
particular (de las infracciones
particulares)?

[YES/SI] [NO]

3. Do you understand what the charges mean? ;Entiende lo que significan los cargos? [YES/SI] [NO]

" VIOLENT CRIMES COMPENSATION BOARD ASSESSMENT
MULTA DE LA JUNTA DE COMPENSACION POR DELITOS VIOLENTOS
Defendant's Initials
Iniciales del acusado
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4. Do you understand that by pleading guilty ;Entiende que al declararse culpable, usted
you are giving up certain rights? Among  renuncia a ciertos derechos? Entre ellos

them are: estan:
a. The right to a jury trial in which the El derecho a juicio con jurado en que el )
State must prove you guilty beyonda  Estado tiene que probar su culpabilidad [YES/SI] [NO]
reasonable doubt? fuera de duda razonable?
b. The right to remain silent? El derecho de guardar silencio? [YES/SI] [NO]
c. The right to confront the witnesses El derecho de confrontar a los testigos en ,
against you? su contra? [YES/SI]  [NO]

5. Do you understand that if you plead guilty: ;Entiende que si usted se declara culpable:
a. You will have a criminal record? Tendra antecedentes penales? [YES/SI] [NO]

b. Unless the plea agreement provides A menos que el convenio declaratorio
otherwise, you could be sentenced to  estipule otra cosa, se le podria sentenciar a

serve the maximum time in cumplir el tiempo maximo de reclusién, a )
confinement, to pay the maximum fine pagar la multa maxima y a pagar la multa [YES/SI] [NO]
and to pay the maximum Violent méxima de la Junta de Compensacién por
Crimes Compensation Board Delitos Violentos?
Assessment? )
¢. You must pay a minimum Violent Tendra que pagar una multa minima de la
Crimes Compensation Board Junta de Compensacion por Delitos
assessment of $50 ($100 minimum if ~ Violentos de $50 délares (un minimo de
you are convicted of a crime of $100 dolares si se le condena por un delito
violence) for each count to which you violento) por cada cargo de que usted se [YES/SI] [NOJ

plead guilty? (Penalty is $30 if offense declara culpable? (La multa es $30 dblares
occurred between January 9, 1986 and i la infraccién ocurrié entre el 9 de enero de
December 22, 1991 inclusive. $25 if 1986 y el 22 de diciembre de 1991. $25

offense occurred before January 1, ddlares si la infraccién ocurrié antes del
1986.) primero de enero de 1986.)

d.If the offense occurred on or after Si la infraccién ocurri6 el primero de febrero
February 1, 1993 but was before de 1993 o después de dicha fecha pero antes
March 13, 1995, and you are being del 13 de marzo de 1995 y se le sentencia a
sentenced to probation or a State libertad a prueba o a un instituto correccional

correctional facility, you must paya  del estado, usted tendré que pagar un gasto de
transaction fee of up to $1.00 for each transaccién de hasta $1.00 délar en cada
occasion when a payment or ' ocasion en que se haga un pago o en que se
installment payment is made? Ifthe  abone una cuota? Si la infraccién occurié el
offense occurred on or after March 13, 13 de marzo de 1995 o después de dicha
1995 and the sentence is to probation, fecha, y se le sentencia a libertad a prueba, o
or the sentence otherwise requires si la sentencia por otro motivo requiere pagos
payments of financial obligations to  de obligaciones econémicas a la divisién de
the probation division, you must pay a libertad a prueba, usted tendra que pagar un
transaction fee of up to $2.00 for each gasto de transaccién de hasta $2.00 délares en
occasion when a payment or cada ocasi6n en que se haga un pago o se
installment payment is made? abone una cuota?

[YES/SI] [NO]

Defendant's Initials

Iniciales del acusado
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Oficina Administrativa de los Tribunales — Enmendado ¢l 6 de noviembre del 2003; corregido 31 de diciembre del 2003 péagina 2 de 6

82



5. e.If the offense occurred on or after ~ Si la infraccién ocurrié el 2 de agosto de
August 2, 1993 you must pay a $75 1993 o después de dicha fecha usted tendra )
Safe Neighborhood Services Fund que pagar una multa de $75 délares al Fondo  [YES/SI] [NO]

assessment for each conviction? de Servicios de Vecindarios Seguros por cada
condena?
f. If the offense occurred on or after Si la infraccién ocurrié el 5 de enero de 1994
January 5, 1994 and you are being o después de dicha fecha y se le sentencia a

sentenced to probation, you must pay libertad a prueba, usted tendra que pagar un [YES/SI] [NO]
a fee of up to $25 per month forthe  cargo mensual de un méaximo de $25 délares

term of probation? durante el término de la libertad a prueba?
g.If the crime occurred on or after Si el delito ocurrié el 9 de enero de 1997 o
January 9, 1997 you must pay a Law  después de esa fecha, usted tiene que pagar )
Enforcement Officers Training and  una multa de $30 délares al Fondo de [YES/SI] [NO]
Equipment Fund penalty of $30? Capacitacién y Equipo de Oficiales del
Orden?
h. You will be required to provide a Se requerira que usted suministre y pague el

DNA sample, which could be used by costo del analisis de una muestra de su ADN .

law enforcement for the investigation que podria ser usada por las authoridades del ~ [YES/Si] [NO]
of criminal activity, and pay for the  orden publico en la investigacién de

cost of testing? actividades delictuosas.

6. Do you understand that the court could, ;Entiende que a su discrecién el juez podria
in its discretion, impose a minimum imponerle un tiempo minimo de reclusién
time in confinement to be served before que cumplir antes que usted esté en
you become eligible for parole, which  condiciones para estar en libertad

period could be as long as one half of  condicional, y que ese periodo podria ser tan [YES/SI] - [NO]

the period of the custodial sentenced largo como la mitad del periodo de la
imposed? sentencia custodial que se le haya impuesto a
usted?
7. Did you enter a plea of guilty to any (Present6 usted una declaracion de

charges that require a mandatory period culpabilidad a cualquier cargo que requiera
of parole ineligibility or a mandatory ~ un periodo obligatorio sin posibilidades de [YES/SI] [NO]

extended term? libertad condicional o un término obligatorio

prolongado?

a. If you are pleading guilty to sucha  Si usted se declara culpable de tal cargo, el
charge, the minimum mandatory periodo minimo obligatorio sin posibilidades
period of parole ineligibility is de libertad condicional es afios y
years and months (fill in the meses (llene la cantidad de
number of years/months) and the afios/meses) y el periodo méximo en que no
maximum period of parole esta en condiciones de estar en libertad
ineligibility can be yearsand  condicional pordra ser de afios y

months (fill in the number of meses (llene la cantidad de
years/months) and this period cannot  afios/meses) y dicho periodo no se podra

be reduced by good time, work, or reducir por créditos por buen

minimum custody credits. comportamiento, trabajo o custodia minima.

Defendant's Initials

.. . Iniciales del acusado
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8. Are you pleading guilty to a crime that  ;Usted se declara culpable de un delito que
contains a presumption of imprisonment conlleve la presuncién de encarcelamiento lo
which means that it is almost certain cual quiere decir que es casi seguro que usted
that you will go to state prison? ir4 a una prisién del estado?

9. Are you presently on probation ;Actualmente se encuentra )
or parole? usted bajo libertad a prueba o [YES/SI] [NO]
libertad condicional?

a. Do you realize that a guilty ~ ;Se da cuenta usted que una
plea may result in a violation declaracién de culpabilidad

[YES/Sf] [NO]

. ; . C ; N/A]
of your probation or parole? podra resultar en una infraccién [YES/SI] [NO] [
de su libertad a prueba o libertad [NO ME INCUMBE]
condicional?
10. Are you presently serving a (Actualmente esta cumpliendo ]
custodial sentence on another  usted una sentencia custodial [YES/SI] [NO]
charge? por otro cargo?
a. Do you understand that a (Entiende usted que una
guilty plea may affect your  declaracién de culpabilidad ) [N/A]
parole eligibility? podra afectar sus posibilidades  [YES/SI] [NO] UMB
de conseguir libertad [NO ME INC E]
condicional?
11. Do you understand that if you  Entiende usted que si se ha
have plead guilty to, or have declarado culpable de otros
been found guilty on other cargos, o se lo han encontrado
charges, or are presently culpable de otros cargos, o si
serving a custodial term and the actualmente est4 cumpliendo un [YES/SI] [NOJ [N/A]
plea agreement is silent on the  término custodial y el convenio [NO ME INCUMBE]
issue, the court may require declaratorio no menciona el
that all sentences be made to ~ tema, el juez podra requerir que
run consecutively? las sentencias sean
consecutivas?
12. List any charges the prosecutor has agreed to Enumere los cargos que el (la) fiscal haya acordado
recommend for dismissal: recomendar que se desestimen:
Ind./Acc./Compl.# Count Nature of Offense and Degree
N°de Ac.
Formal/Ac./Denun. Cargo Naturaleza y Grado de la Infraccién
Defendant's Initials
Iniciales del acusado
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13. Specify any sentence the prosecutor has agreed to Especifique cualquier sentencia que el fiscal haya
recommend: acordado recomendar:

14. Has the prosecutor promised that he or she ;Ha prometido el fiscal que él o ella

will NOT: NO:

a. Speak at sentencing? Hablara cuando lo sentencien a usted?  [YES/SI] [NO]
9 5 rmi : ,

b. Seek an extended term of confinement?  Tratar4 de obtener un término [YES/SI] [NOJ

prolongado de reclusién?

c. Seek a stipulation of parole ineligibility? ~Tratara de obtener la estipulacion de ]
que usted no tiene posibilidades de [YES/SI] [NO]
conseguir libertad condicional?

15. Are you aware that you must  ;Sabe usted que tendra que pagar
pay restitution if the court una restitucion si el juez
finds there is a victim who has determina que existe una victima ) [N/A]
suffered a loss and if the court que ha sufrido una pérdida y si el [YES/SI] [NO [NO ME INCUMBE]
finds that you are able or will juez determina que usted puede o
be able in the future to pay en el futuro podra pagar una
restitution? restitucién?

—

16. Do you understand that if you ¢Entiende usted que si ocupa un
are a public office holder or  cargo publico o si es empleado
employee, you can be required puiblico se podra requerir que [YES/S] [NOJ [N/A]

to forfeit your office or job by renuncie su cargo o empleo en [NO ME INCUMBE]
virtue of your plea of guilty?  virtud de su declaracién de
culpabilidad?
17. Do you understand that if you ;Entiende usted que si no es
are not a United States citizen ciudadano o nativo de los [N/A]
or national, you may be Estados Unidos, podr4 ser [YES/SI] [NO]
deported by virtue of your plea deportado en virtud de su [NO ME INCUMBE]
of guilty? declaracién de culpabilidad?
18. Have you discussed with your ;Ha hablado usted con su [N/A]
attorney the legal doctrine of ~ abogado sobre la doctrina legal [YES/SI] [NO]
merger? de fusién? - [NO ME INCUMBE]
19. Are you giving up your right  ;Renuncia usted al derecho que
at sentence to argue that there tiene cuando lo sentencien de
are charges you pleaded guilty arguir que hay cargos de que se [YES/ST] [NO]J [N/A]
to for which you cannot be declar6 culpable para los cuales [NO ME INCUMBE]
given a separate sentence? no se le puede imponer una

sentencia aparte?

Defendant's Initials
. Iniciales del acusado
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20. List any other promises or representations that have ~ Enumere cualquier otra promesa o representacion

been made by you, the prosecutor, your defense que haya hecho usted, el fiscal, su abogado
_ attorney, or anyone else as a part of this plea of defensor, o cualquier otra persona como parte de
guilty: esta declaracion de culpabilidad:
21. Have any promises other than those Ademas de las que se mencionan en este

mentioned on this form, or any threats, formulario, ;se le ha hecho alguna otra .
. . [YES/SI] [NO]
been made in order to cause you to plead  promesa o amenaza para conseguir que -

guilty? usted se declare culpable?
22. a. Do you understand that the judge isnot  ;Entiende usted que el juez no se ecuentra
bound by any promises or obligado por ninguna promesa o
recommendations of the prosecutor and recomendacién del fiscal y que el juez [YES/SI] [N 0]

that the judge has the right to reject the  tiene el derecho de rechazar la declaracién
plea before sentencing you and the right antes de sentenciarlo a usted y el derecho

to impose a more severe sentence? de imponerle una sentencia mayor?
b. Do you understand that if the judge (Entiende usted que si el juez decide
decides to impose a more severe imponerle una sentencia mayor que la que
sentence than recommended by the recomienda el fiscal, usted podra retractar [YES/SI] [NO]
prosecutor, that you may take back your su declaracién?
plea?
c. Do you understand that if you are (Entiende que si se permite que usted
permitted to take back your plea of retracte su declaracion de culpabilidad por

guilty because of the judge’s sentence, la sentencia del juez, cualquier cosa que
that anything you say in furtherance of  usted diga que promueva la declaracién de
the guilty plea cannot be used against  culpabilidad no se podra usar en su contra -
you at trial? en un juicio?

[YES/S] [NO]

23. Are you satisfied with the advice you have ;Est4 usted conforme con los consejos

received from your lawyer? que ha recibido de su abogado? [YES/SI]  [NOJ

24. Do you have any questions concerning this ;Tiene usted alguna pregunta con respecto
plea? a esta declaracion?

DATE DEFENDANT
FECHA ACUSADO

DEFENSE ATTORNEY
ABOGADO DEFENSOR

PROSECUTOR
FISCAL

[ ] This plea is the result of the judge’s conditional indications of ~ Esta declaracién es el resultado de las indicaciones
the maximum sentence he or she would impose independent of  condicionales del Jjuez en cuanto a la sentencia maxima que &l
the prosecutor’s recommendation. Accordingly, the o ella impondria sin consideracion de la recomendacién del
"Supplemental Plea Form for Non-Negotiated Pleas" has been  fiscal. Por consiguiente, se ha completado el "Formulario
completed. Suplementario para Declaraciones No Negociadas".

[YES/si] [NOJ
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State of New Jersey New Jersey Superior Court
:  Law Division - Criminal
V.
DEFENDANT: [] JUDGMENT OF CONVICTION
(Specify Complete Name)
DATE OF BIRTH SBINUMBER D CHANGE OF JUDGMENT
' [J ORDERFOR COMMITMENT
DATE OF ARREST DATE INDICTMENT/
ACCUSATION FILED [] INDICTMENT/ACCUSATION DISMISSED

DATE OF ORIGINAL PLEA [J JUDGMENT OF ACQUITTAL
ORIGINALPLEA []noreurty [ eury
ADJUDICATION BY

D GUILTY PLEA DATE: D NON-JURY TRIAL DATE:

D JURY TRIAL DATE: D Dismissed/Acquitted DATE:
ORIGINAL CHARGES
IND /ACC NO. COUNT DESCRIPTION DEGREE STATUTE
FINAL CHARGES
COUNT DESCRIPTION DEGREE STATUTE

It is, therefore, on

aoo oo

ORDERED and ADJUDGED that the defendant is sentenced as follows:

The defendant is hereby sentenced to community supervision for life.

The defendant is hereby orderedto servea _____ year term of parole supervision which term shall begin as

soon as defendant completes the sentence of incarceration.

The court finds that the defendant's conduct was characterized by a pattern of repetitive and compulsive behavior.
The court finds that the defendant is amenable to sex offender treatment.

The court finds that the defendant is willing to participate in sex offender treatment.

The defendant is hereby ordered to provide a DNA sample and ordered to pay the costs for testing of the

sample provided.

O

It is further ORDERED that the sheriff deliver the defendant to the appropriate correctional authority.
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