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Dear Judge Grant:

In accordance with the Notices to the Bar dated June 9, 2015 and July 31, 2015, the
comments herein respond to the Report and Recommendations of the Special Committee
on Attorney Ethics and Admissions (Report) submitted May 12, 2015.

By way of introduction, I am an attorney admitted in New Jersey, and have
practiced law since 1993. Since 2008, I have represented whistleblowers in federal and
state False Claims Act (FCA) lawsuits, IRS, SEC and other administrative claims, and
pursuant to other statutory and regulatory provisions. T work closely with federal, state and
local government attorneys and investigators in pursuing fraud cases. I have represented
whistleblowers in cases that have recovered over $3 billion to the federal and state
taxpayers, including qui tam cases against GlaxoSmithKline ($3 billion), McKesson Corp.
($365 million) and Forest Labs ($313 million). I served as an Assistant U.S. Attorney in
the District of New Jersey from 2003 until 2008, prosecuting primarily securities and
health care fraud, and was an appointee in the U.S. Departments of Justice and Education
in Washington, D.C. during 2001-2003. At both the Education Department and at the
Justice Department, | was involved in the prosecution of government-fraud cases, and in
the development of policy with regard to such wrongdoing.

My decade-plus of experience both in government and private practice investigating
and prosecuting fraud, and particularly representing whistleblowers in such cases (known
in qui tam actions as “relators”), leads me to have great concern about the Special
Committee’s proposal to amend Rule 4.4(b). [ believe the proposed amendment would
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have an extremely negative, albeit unintended, impact on the ability and incentive of
whistleblowers to obtain evidence of fraud and bring it to counsel, on the ability of counsel
to advise whistleblower clients in a fully-informed and competent manner, and ultimately
on the ability of whistleblowers and their counsel to bring evidence of fraud to the attention
of the authorities for investigation and prosecution.

Whistleblowers play a necessary and increasingly important role in law
enforcement and the policing of fraud against the government and in areas such as health
care, banking and securities. The courts have long recognized the central role of statutes
such as the federal and state False Claims Acts, not only to provide a means of redress for
the government to punish fraud and recover ill-gotten gains from wrongdoers, but also to
learn of otherwise secret fraudulent schemes from insiders and tipsters:

Throughout [the legislative history of the False Claims Act’s 1986
amendments] the message is clear: the Government is in dire need of
information to enhance its ability to recover losses sustained as a result of
fraud against it. The FCA is seen as the Government’s primary litigative
tool for combatting fraud, and the amendments were proposed “not only to
provide the Government's law enforcers with more effective tools, but also
to encourage any individual knowing of Government fraud to bring that
information forward.”

U.S. ex rel. Stinson, Lyons, Gerlin & Bustamante v. Prudential Ins. Co. of Am., 736 F.
Supp. 614, 621-22 (D.N.J. 1990) (Wolin, 1.}, aff'd sub nom. U.S. ex rel. Stinson, Lyons,
Gerlin & Bustamante, P.A. v. Prudential Ins. Co., 944 F.2d 1149 (3d Cir. 1991).

Central to the function of the False Claims Act (as well as other whistleblower
provisions such as the IRS and SEC programs) is that the allegations are filed under seal,
and under law remain secret to the defendant and the public for the duration of the
government’s investigation (which may also include a criminal investigation).

By providing for the seal provision, Congress intended to strike a balance
between “the purposes of qui tam actions [and] ... law enforcement needs
[.]” S. Rep. No. 345, 99th Cong., 2d Sess. 24, reprinted in 1986
U.S.C.C.AN. 5266, 5289. The purpose of qui fam actions is to encourage
more private false claims litigation. See id., reprinted in 1986
U.5.C.C.A.N. at 5288. The other side of the balance recognizes the need

to allow the Government an adequate opportunity to fully
evaluate the private enforcement suit and determine both if that
suit involves matters the Government is already investigating and
whether it is in the Government's interest to intervene and take
over the civil action.
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Id, reprinted in 1986 U.S.C.C.AN. at 5289. The seal provision provides
an appropriate balance between these two purposes by allowing the qui
tam relator to start the judicial wheels in motion and protect his litigative
rights, while allowing the government the opportunity to study and
evaluate the relator's information for possible intervention in the qui tam
action or in relation to an overlapping criminal investigation. Id.

U.S. ex rel. Lujan v. Hughes Aircraft Co., 67 F.3d 242, 245 (9th Cir. 1995). See also, e.g.,
Am. Civil Liberties Union v. Holder, 652 F. Supp. 2d 654, 663 (E.DD. Va. 2009) aff'd, 673
F.3d 245 (4th Cir. 2011) (“The FCA's seal provisions are analogous to grand jury
proceed'mgs insofar as both are aimed at preserving the integrity of criminal investigations.

. Safeguarding the integrity of these 1nvest1gat10ns requires secrecy, as Congress
recognized when it amended the statute in 1986.”).

The U.S. Justice Department reported that it recovered nearly $6 billion through
False Claims Act enforcement in fiscal year 2014; approximately $40 billion has been
recovered in qui tam cases since the Act was amended in 1986 to enhance relators’ ability
to bring and sustain cases. More recent enactments of whistleblower provisions have
enabled the Internal Revenue Service to recover up to $600 million annually in unpaid
taxes, penalties and interest, and the SEC to recover millions for defrauded shareholders.!
New Jersey’s False Claims Act, enacted in 2008, has already been employed to recover
millions to the state Treasury.>

Specifically, the Special Committee recommends that Rule 4.4(b), governing the
return of inadvertently produced privileged documents, be amended to include such
documents that were “wrongfully obtained.” See Report at 32 ef seq. The Committee
states that this amendment is appropriate because “[g]iven modern technology, electronic
information is more easily intercepted or misappropriated than traditional paper
documents.” Id. at 33-34. The Report notes that the amended rule “would not expressly
apply to documents taken from employers to support discrimination claims, false claims
[sic] ot the like, unless those documents contain lawyer-client communications involving
an adverse or third party.” Id. at 34-35. The amended Rule further provides that “if the
lawyer has questions as to his or her obligations, the lawyer may promptly bring the matter
to the attention of the appropriate court [and] may preserve the documents or information
(and not return it or delete it) pending review and disposition by the court.” 7d. at 35.

! Press Release, Justice Department Recovers Nearly $6 Billion from False Claims Act Cases in Fiscal
Year 2014 (Nov. 20, 2014) (available at doj.gov}); IRS Whistleblower Program Fiscal Year 2014 Report to
the Congress {available at irs.gov), 2014 Annual Report to Congress on the Dodd-Frank Whistleblower
Program (available at sec.gov).

* See, e.g., Press Release, Acting Attorney General Hoffman Anrounces $740,000 Settlement of False
Claims Act Litigation with United Parcel Service (May 19, 2015) (“The $740,000 scttlement with UPS is
the largest non-Medicaid-related False Claims Act scttlement by New Jersey since the New Jersey False
Claims Act took effect in March 2008.”) (available at nj.gov).
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According to the Report, the proposed Rule is intended to expand the reach of the
attorney’s obligation regarding the receipt of potentially privileged documents and/or
information beyond material that was merely “inadvertently sent” to material that the
lawyer knows or has reason to believe was “wrongfully obtained.” Id at 32-33. As
currently drafted, the proposed Rule does not reflect or take inte account the practices and
procedures followed in preparing, filing and litigating such cases. As discussed, a principal
and vital aspect of False Claims Act and similar whistleblower actions is that they are
initially filed in secrecy, without the defendant being served or otherwise receiving notice
of the action. The proposed Rule would impose an affirmative duty upon counsel who
received potentially privileged information that may have been “wrongfully obtained” a
duty to “promptly notify the lawyer whose communications are contained in the document
or information and . . . return the document or information to the other lawyer[.]” Report at
36.

However, as will be discussed, this obligation appears to hinge on the necessarily
subjective question of what documents are “wrongfully obtained” -- in the view of a
corporation accused of committing fraud, the answer will surely be “all of them.” Further,
this cthical obligation is imposed on attorneys (both whistleblower counsel and government
lawyers) who have a professional duty to review, distill and analyze documents, sometimes
voluminous, obtained and turned over by a whistleblower who, in all likelihood, lacks a
law degree or sophistication in determining the nuances of privilege or ascertaining
relevance in the context of framing a legal action. As written, the proposed Rule threatens
to make “radioactive” any and all documentation obtained by a whistleblower as evidence
of fraud, with the result being that neither private counsel nor government attorneys will
risk ethical charges to evaluate and prosecute whistleblower cases.

Similarly, the amended Rule would have potentially devastating negative effects on
whistleblowers and their counsel who are investigating fraud, compiling documentary and
other evidence to prepare a complaint and provide evidence of the whistleblower’s
allegations to the government, and/or prosecuting and litigating a filed qui tam case or
other whistleblower action. In short, the amended Rule would give corporations accused
of committed fraud a Damocles’ Sword to dangle over the heads of potential relators and
their counsel: citing employment contracts, corporate codes of conduct, confidentiality
agreements, and/or federal and state employment law, such corporations would claim that
any and all documents and evidence obtained by a whistleblower were “wrongfully
obtained,” and, citing the potential for privileged information to be reflected therein, claim
violations of the Rule. See generally Joel D. Hesch, The False Claims Act Creates a Zone
of Protection’ that Bars Suits Against Employees Who Report Fraud Against the
Government, 62:2 Drake L. Rev. 361 (Winter 2014) (“With the threat of damages, attorney
{ees, and costs incurred by a defendant company hanging over whistleblower’s head, many
whistleblowers are unlikely to risk reporting fraud against the Government. This strikes at
the very heart and future of the FCA.”)
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1. The current Rule is sufficient.

The Special Committee acknowledges that the current Rule has been interpreted by
the New Jersey Supreme Court as applying beyond only those documents or information
which were “inadvertently sent.” The Report cites and discusses Stengart v. Loving Care,
201 N.J. 300 (2010), in which an employer argued that Rule 4.4(b) did not apply to
privileged emails which the company retrieved from an employee’s work computer
because the employee “left the e-mails behind on her laptop and did not send them
inadvertently.” Id. at 325. However, the Court correctly focused not on how and whether
documents were “sent” (nor with what state of mind) but on the substance of the Rule,
which prohibits attorneys from accessing and reading privileged communications between
a person and her attorney, and creates an ethical responsibility to either delete the document
and/or notify the proper owner of the document: “We find that the Firm’s review of
privileged e-mails between Stengart and her lawyers, and the use of the contents of at least
one e-mail in responding to interrogatories, fell within the ambit of RPC 4.4(b) and
violated that rule.” Id. at 326.

Indeed, the Court noted that the Rule applied to an attorney who obtains privileged
documents regardless of whether such documents were, to use the language of the
proposed amendment, “wrongfully obtained”:

To be clear, the Firm did not hack into plaintiff's personal account or
maliciously seek out attorney-client documents in a clandestine way.
Nor did it rummage through an employee’s personal files out of idle
curiosity. Instead, it legitimately attempted to preserve evidence to defend
a civil lawsuit. Its error was in not setting aside the arguably privileged
messages once it realized they were attorney-client communications, and
failing either to notify its adversary or seek court permission before
reading further. There is nothing in the record before us to suggest any
bad faith on the Firm’s part in reading the Policy as it did. Nonetheless,
the Firm should have promptly notified opposing counsel when it
discovered the nature of the e-mails.

Id. Thus, the New Jersey Supreme Court has already made clear that if an attorney were
to engage in, direct or condone wrongdoing in order to obtain privileged documents and
then read them, that would be equally (if not more) sanctionable behavior under the
existing Rule, even though the transmission of the documents in those circumstances are
not technically “inadvertent.” (The Committee itself recognizes that there are legal
sanctions well beyond those for violating professional obligations for “wrongfully
obtain[ing] documents.” Report at 35 n.5). In short, the proposed amendment to the
Rule seems to be a solution in search of a problem.
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2. The proposed Rule would discourage the legitimate collection of
evidence, which would ultimately undermine and hinder government
investigation and prosecution of fraud.

Whistleblowers can and must collect documentary and other tangible evidence of
fraud, not only to convince counsel of the merits of their claims, but more importantly so
that the whistleblower and her counsel can convince the government of the merits, and if
necessary, convince a jury. If a whistleblower is still employed by the company engaged
in fraud, she may seek the guidance of counsel to determine what documents she may
turn over to counsel and what additional documents she may properly obtain within the
course of her continued employment. Any experienced (and ethical) qui fam lawyer will
advise the client not to take or turn over any documents or communications that they
have reason to believe may be privileged, and government attorneys routinely remind
counsel of this responsibility, since they have no desire to receive privileged material
either, since exposure to privileged material can “taint” the investigative team.

However, counsel can and should advise the client that she may take and turn
over any evidence of fraud that she would normally have access to during the normal
course of business, but that she should not “gumshoe” or attempt to access files,
computers, drives/servers, documents or material that she would not normally have
reason to access. That being said, counsel should also advise the client of the legal risks
of taking documents in potential violation of employment contracts, confidentiality
agreements, company policy, and possible state or federal law, and remind the client that
courts have differed in their interpretations of what legal protections exist, and the reach
of those protections, for whistleblowers who obtain documents ostensibly in violation of
legal duties and prohibitions. See, e.g., U.S. ex rel. Notorfransesco v. Surgical
Monitoring Assoc., Inc., No. CIV.A. 09-1703, 2014 WL 7008561, at *5 (E.D. Pa. Dec.
12, 2014) (“[P]rohibiting Notorfransesco’s use of any confidential materials and
demanding their return to SMA may be improper if such materials are ‘reasonably
necessary’ to pursuing her FCA claim. . . . In such cases, ‘confidentiality policies must
give way to the needs of FCA litigation for the public's interest[.]’ It is possible, however,
that Notorfransesco is in possession of information that is not related to proving her
claim, in which case SMA's requested injunctive relief would be appropriate.™).

In short, counsel must advise the client based on c¢ircumstances and the law that
may apply in her state or federal district, and remind her that merely being a bona fide
whistleblower with a good-faith belief that fraud is being committed does not cloak her in
an absolute protection against liability or sanction. Based on current law and rules
(including ethical rules, the existing system works and is flexible, requiring due respect
for an employer’s rights (including any attorney-client privilege) while allowing
whistleblowers to obtain evidence of fraud, have counsel evaluate it, and if the evidence
supports fraud allegations, to prepare a complaint, file an action, and submit material
evidence to the government for investigation and prosecution. The proposed amended
Rule threatens to upend that process, as it would expose both private counsel and
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government attorneys to the risk of ethical violation merely for doing the necessary job of
reviewing, analyzing and evaluating raw documentation to determine if evidence of fraud
exists, and how compelling that evidence is. :

The proposed Rule thus threatens to interfere with the ability of government
attorneys to work with relators and their counsel in investigating and prosecuting fraud.
The proposed Rule potentially thwarts the relator’s statutory duty to submit a detailed
disclosure of evidence to the government when a gui fam or other whistleblower case is
filed. For example, the federal and New Jersey False Claims Acts require a relator to
submit “substantially all material evidence and information the person possesses” to the
Department of Justice and the U.S. Attorney’s Office (or state Attorney General) upon
filing a qui tam case. 31 U.S.C. § 3730(b)(1) (emphasis added). When a qui tam case is
filed, the relator and her counsel will typically meet with government attorneys and
agents, to present evidentiary proof of the claims and allow the government to evaluate
the credibility of the whistleblower. Absent extremely unusual circumstances, the
government will decline to even investigate a gui fam case where the relator lacks solid
documentary or other tangible evidence of fraud. Likewise, The proposed Rule also
threatens to hogtie relators, their counsel, and/or government attorneys who litigate False
Claims Act cases, because the courts require the complaint to “state with particularity the
circumstances constituting fraud[.]” Fed. R. Civ. P. 9(b); see generally, e.g., Foglia v.
Renal Ventures Mgmit, LLC, 754 F.3d 153, 158 (3d Cir. 2014) (relator must plead
“particular details of a scheme to submit false claims paired with reliable indicia that lead
to a strong inference that claims were actually submitted.”). Thus, without detailed, solid
evidence obtained pre-discovery, a qui tam case that ends up being litigated faces the
likely prospect of dismissal at the pleading stage.

3. The term “wrongfully obtained” is overly broad, vague, and subjective.

Although no ethical attorney would engage in, direct or condone wrongful activity
to obtain documents from an opposing or third party, much less documents containing
privileged communications, the meaning of the term “wrongful” is frequently in the eye of
the beholder. Therein lies the rub for the proposed amendment as it would surely be
applied in whistleblower cases: for every whistleblower who keeps, collects, obtains or
otherwise acquires documents from her employer for the purposes of proving the existence
of a fraudulent scheme and bringing evidence to the authorities, there is a corporation (and
its able counsel) to insist that those documents were “wrongfully obtained,” in violation of
confidentiality provisions in her employment contract, in the company code of conduct, or
in state or even federal statutes.

Defendants in gui tam and other whistleblower actions frequently raise such claims
in employing the tactic of attacking the relator/whistleblowet/plaintiff, who defense
counsel may paint as a disgruntled former employee. For this reason, Congress has enacted
a wide array of protections and incentives for whistleblowers:
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The FCA establishes both a substantial public policy interest and need for
protections required by the unique federal interests in protecting
whistleblowers for reporting suspected fraud against the Government or
filing qui tam cases under the FCA, including when they use internal
company documents to support their allegations. Stated conversely,
substantial public policy and federal interests would be improperly
impaired if whistleblowers are not exempt from state-based legal actions
by employers based upon or flowing from filing a qui tam case.

Hesch, supra at 366. For example, federal law provides exemptions for whistleblowers in
privacy statutes, most notably in the Health Insurance Portability and Accountability Act of
1996 (HIPAA). Patient health information (PHI) that is otherwise protected from
disclosure by HIPAA may be disclosed to authorities or to an attorney by a whistleblower
who “believes in good faith that the [employer] has engaged in conduct that is unlawful or
otherwise violates professional or clinical standards, or that the care, services, or conditions
provided by the [employer] potentially endangers one or more patients, workers, or the
public[.]” 45 CF.R. § 164.504().

The New Jersey Supreme Court has generally supported the rights of
whistleblowers and plaintiffs pursuing employment claims over allegations by their
employers that plaintiffs have violated their general, contractual or statutory duties of
loyalty and confidentiality by taking documents and using them in litigation. Under
precedents of the New Jersey Supreme Court, a whistleblower who suspects that her
employer is committing fraud, can, under certain circumstances, obtain documents from an
employer and provide them to an attorney or the government, without incurring liability for
purportedly (or actually) vielating an employer’s policies, employment contract or an
employee’s general duty of loyalty. A seminal case in this regard is Quinlan v. Curtiss-
Wright Corporation, 204 N.J. 239 (2010). Plaintiff had obtained some 1800 documents
from her employer to support her employment discrimination claim; the trial court affirmed
the jury’s verdict for the plaintiff, applying a balancing test and concluding that although
the plaintiff was wrong in obtaining some of the documents (for example, those containing
confidential information about other employees), the plaintiff’s obtaining and using some
documents (notably, the performance appraisal of a male who was promoted over her) was
permissible. The Appellate Division reversed, in part because it concluded that plaintiff’s
obtaining and using the documents was not protected activity. “The [appellate] court
expressed its concern that adopting the trial court's approach would encourage ‘employees
to go through their employers’ files and copy confidential material, secure in the
knowledge that employers could do nothing so long as that material was later used in
litigation.”” Id.at 255 (internal citation omitted).

The New Jersey Supreme Court rejected that holding. Indeed, the Court recognized
that the actions used to obtain incriminating documents need not be “innocent.” See id. at
264 (“Although courts have tended to be more protective of the employees who innocently
stumble on documents evidencing discrimination, it is not universally true that innocence is
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required.””) While acknowledging that businesses have an interest in protecting
confidential information and disciplining or terminating employees who violate their
policies, the Court gave great weight to the public interest in enforcing anti-discrimination
laws. In adopting a multi-part test, the Court stressed that a court’s analysis must “advance
the [discrimination statute’s] strong remedial purposes even as it seeks to carefully balance
the legitimate business interests of employers against the means and methods used by
employees seeking to effectuate the [statute|s] goals and the obligations of the attorneys
who represent them.” Id. at 268.

Similarly, the courts have consistently held that State privacy law cannot be
invoked to stymie the application of federal law, including the HIPAA exception for
whistleblowers. See, e.g., United States ex rel. Camillo v. Ancilla Systems, Inc., 233 F.R.D.
520, 522-23 (S.D. Ill. 2005) (“[A] more restrictive state law cannot be used in a federal-
question action such as this to hamstring the enforcement of federal law.”) (citing
Northwestern Mem. Hosp. v. Ashcroft, 362 F.3d 923, 925 (7 Cir. 2004); accord United
States ex rel. Stewart v. Louisiana Clinic, No. Civ, A. 99-1767, 2002 WL 31819130 *5
(E.D. La. Dec. 12, 2002).

4. The Proposed Amendment Includes No Exception for Whistleblowers

The Special Committee states that the amended rule “would not expressly apply to
documents taken from employers to support discrimination claims, false claims [sic] or the
like, unless those documents contain lawyer-client communications involving an adverse or
third party.” Report at 34-35. However, the amended language of the proposed Rule
contains no such exception, nor does the accompanying Official Comment. See id. at 36.
At a minimum, the rule itself (not merely the commentary) should include an express
exception, The HIPAA exception for health-care-fraud whistleblowers to take documents
containing patient-health information and provide it to counsel or directly to the
government may provide a useful template for amending the proposed rule. See 45 C.F.R.
§ 164.502(j).

5. The Judicial-Review Provision of the Proposed Amendment Would Be
Unworkable in Whistleblower Cases

As discussed, the False Claims Act and similar statutes and provisions require that
a whistleblower’s allegations initially be filed in court under seal, or otherwise secret
from the defendant and the public (e.g., administrative filings of tax fraud to the IRS and
securities fraud to the SEC are done ex parte and are maintained in secrecy by the
agency). This procedure enables the government to evaluate and investigate the claims
without tipping off the defendant; it benefits defendants to the extent they need not
respond to claims that turn out to lack merit, and avoids public airing of such allegations
before they can be properly vetted. See, e.g., U.S. ex rel. Pilon v. Martin Marietta Corp.,
60 F.3d 995, 998-99 (2d Cir. 1995) (Congress included seal period because “[t]he
government was concerned, however, that qui tam claims might overlap with or tip a
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defendant off to pending criminal investigations” and “to prevent defendants from having
to answer complaints without knowing whether the government or relators would pursue
the litigation.”). The seal is strictly enforced; violations of the seal (which would include
the whistleblower lawyer informing counsel for the defendant of the existence of a
pending qui tam lawsuit) can result in sanctions, including partial or total forfeiture of the
whistleblower award or outright dismissal of the case. See generally U.S. ex rel. Bibby v.
Wells Fargo Home Mortg., Inc., 76 F. Supp. 3d 1399 (2015) (surveying caselaw and
imposing monetary sanction rather than dismissal for seal violations).

Although the seal provision only applies once a case is filed, the whistleblower’s
attorney is duty-bound (indeed, even before accepting the representation) to review and
evaluate the evidence to determine whether a viable case exists. Perhaps needless to say,
whistleblowers range in age, experience, education, levels of sophistication from the
mail-room worker to the executive; even those with higher levels of experience and
seniority may lack the knowledge and judgment to make an independent determination of
whether evidence is relevant to an eventual claim, or whether it is potentially privileged
or confidential. Commonly, the whistleblower is concerned about the fraud she is
witnessing, about retribution or termination for blowing the whistle internally, or about
the prospect of evidence being destroyed or deleted before it can be obtained by the
authorities, and so she may be more focused on collecting and preserving evidence than
on what particular documents contain,

If the whistleblower has already consulted with counsel, then her lawyer can
attempt to guide her as to what documents she can and cannot take, as well as how to
identify and avoid or segregate potentially privileged material. However, in many cases
the whistleblower undertakes to collect evidence independently (perhaps with an eye to
an eventual retaliation claim or to prove that her firing was pretextual, rather than in
preparation for filing a qui tam action, which many people remain unfamiliar with) and
therefore her collection is less than focused. While plainly there is no public interest in
encouraging wholesale intrusions on attorney-client privilege, neither should the ethics
rules discourage or prevent counsel from reviewing documents and evidence, no matter
how voluminous or haphazardly obtained, provided by a whistleblower who professes to
have proof of fraud. Similarly, the Rule should not discourage government attorneys
from reviewing evidence provided by counsel, or even by an unrepresented individual
who walks in to report a fraud. Were the Rule to require counsel to inform the alleged
perpetrator of fraud (or at least their counsel) the moment a suspicion arises that
privileged material might reside in a whistleblower’s hard drive, laptop or other medium,
the procedural structure that Congress enacted in amending the False Claims Act would
be wholly undermined.

Similarly unworkable is the provision in the proposed amendment which
contemplates that an attorney who “has questions as to his or her obligations . . . may
promptly bring the matter to the attention of the appropriate court.” While this could be an
option if these “questions™ were to arise in the course of a pending lawsuit, in the absence
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of an active, filed case it would appear unworkable, particularly given the unusual posture
of most whistleblower actions. First, many administrative whistleblower provisions, such
as the IRS and SEC programs, do not involve the filing of a lawsuit, but instead require the
whistleblower to prepare a disclosure of evidence (both narrative and documentary, as
appropriate) and submit it to the responsible agency, where investigators review the file
and take action as warranted.

Second, when a whistleblower has knowledge of fraud being committed at his
employer, he will (or should) consult with counsel experienced in evaluating and litigating
such cases. As the Special Committee recognizes, most “documents” today are electronic,
and often are easily obtainable and portable en masse by an employee, regardless of their
motivation. Thus, most whistleblowers who walk into counsel’s office bring their evidence
in files contained on a thumb drive, CD, or laptop. However, it may take a significant
amount of time and effort for counsel to review and evaluate the evidence before he can
even determine whether a potential claim or lawsuit exists, and furthermore where such a
claim can or should be venued. Likewise, when counsel is handed a medium containing
electronic evidence, he has no idea whether and to what extent privileged and/or

-confidential information exists, and unless the whistleblower is fairly sophisticated in legal
matters, counsel may not be able to irust the whistleblower’s assurances that “there’s
nothing privileged in there.”

In those very common circumstances, what is the “appropriate court” where counsel
should go to get answers to “questions as to his or her obligations™ under the amended
Rule? And at what point does counsel properly seek judicial intervention? Before even
downloading a prospective client’s computer files? And must counsel at that point give
notice to the potential defendant? Could a court -- perhaps one unfamiliar with False
Claims Act practice -- compel such notification, even though (as discussed previously) the
statute provides that qui tam cases be filed under seal to afford the government an
opportunity to investigate the case without the knowledge of the defendant? See, e.g.,
A.C.L.U. v. Holder, 673 F.3d 245, 250 (4™ Cir. 2011) (mandatory seal required, inter alia,
“to prevent an alleged fraudster from being tipped off about an investigation”), Many qui
tam lawyers (including myself) have national practices; does the Special Committee intend
that I darken the door of the understaffed and overworked Bergen County Superior Court
before I can evaluate a potential gui fam case to be filed (if at all) in federal court in
Arizona? And how long must I wait for the court’s “review and disposition”? The False
Claims Act and most other whistleblower provisions contain a “first to file” rule which
entitles only the first whistleblower to file a complaint or report to get a reward if the case
is successful. See, e.g., 31 U.S.C. § 3130(b)(5) (“When a person brings an action under
this subsection, no person . . . may intervene or bring a related action based on the facts
underlying the pending action.”). The proposed Rule amendment raises these questions, but
woefully fails to answer them.
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CONCLUSION

In sum, the proposed Rule puts whistleblowers, their counsel, and the federal and
state attorneys who investigate and prosecute False Claims Act and other whistleblower
claims in reasonable fear that any collection of fraud evidence from a corporation or other
entity may result in ethics referrals, counterclaims, and other aggressive defensive
measures. At a minimum, the proposed Rule threatens to severely undermine the incentive
of whistleblowers to obtain material documentation and information about wrongdoing,
hamstrings the ability of attorneys who represent whistleblowers to exercise due diligence
in evaluating cases and provide counsel to their clients, and creates a disincentive for
government attorneys to receive fraud evidence. Although plainly well-intentioned, the
Committee evidently did not consider the unique interests, practices and procedures of
whistleblower lawyers in private practice and government service.

I welcome any questions or further consultation on this issue.

Respectfully submitted,

/s Eric H. Jaso
Eric H. Jaso

Attachment — law review article
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