SUPREME COURT OF NEW JERSEY
ADVISORY COMMITTEE ON
JUDICIAL CONDUCT

IN THE MATTER OF : DOCKET NOS.: ACJIC 2005-072 -
: : 2005-103 & 2006-078

WILBUR H. MATHESIUS,
PRESENTMENT

JUDGE OF THE SUPERIOR COURT

The Advisory Committee on Judicial Conduct, pursuant to M 2:15-15(a), presents to
the Supreme Court its Findings that charges set forth in a Formal Complaint against Wilbur H.
Mathesius, Judge of the Superior Court, have been proved by clear and convincing evidence and
its Recommendation that the Responcient be subject to public discipline.

The Advisory Committee on Judicial Conduct issued a F. ormal Complaint alleging that
Respondent, Superior Court Judge Wilbur H. Mathesius, engaged in conduct in violation of
Canons 1, 2A, 3A(3), 3A(6), and 3A(10) of the Code of Judicial Conduct and in violation of
Rule 2:15-8(a)(6) by criticizing a jury for its verdict and telling the jurors information that had |
not been taken in evidence at trial (Count I); by entering the jury room in the course of another
trial without notice. to counsel, by being discourteous in his reply to defense counsel when the
latter protested that entry into the jury room, and then by commending the jury on its verdict
: (Count II); and by engaging in a pattern of improper conduct in that the Committee had
previously admonished him in other matters (Count I, subsequently renumbered Count IV, vide
infra).

The Committee subsequently issued an amended complaint adding a new Count II]
concerning various jnappropriate acﬁons and remarks by Respondent dirécted against the judges
on an appellate panel who, in reversing the criminal conviction of a defendant, had criticized

certain of his ruling_s.



RESpondent filed an Answer in which he -admittzéd that his remarks to jurors in Count [
and his reply to an attorney in Count II violated the Codé of Judicial Conduct. He generally
admitted the conduct set forth in other éllegations but he sought to explain it'and maintained that
it did not violate the Code. '

Respondent also sought to dismis§ certain charges ig Counts III and IV on the grounds
that his comments were protected by the First Amendment to the Constitution of the United

States. The Committee has rejected that contention. Like other public employees, judges must

accept certain restrictions that do not apply to other citizens. See, ¢.g., United States v. National

Treasury Employees Union, 513 U.S. 454, 115 S.Ct. 1003 (1995); Pickering v. Bd. Of

Education, 391 U.S. 563, 88 S.Ct. 1731 (1968).

Respondent requeste'd that the Committee —appl-y to the Supreme Court for permission to
retain c;)nﬁdentiaiity of certain sensitive personal mfonnation to be introduced in evidence at the
hearing. In accordance with Rule 2:15-20(b), the Committee sought and received from the Court
permission to retain confidentiality of that specific evidence. Consistenf with that approval, the
Committee, weighing privacy interests, received in evidence as confidential testimony
concerning the Resﬁondént's personal background, |

The Connnittée held a fomlal hearing. Respondent appeéred, with counsel, and testified
under oath, as did three former Jurors and an assistant prosecutor. After carefu_lly ré’vie»\;*ing the
testitnony and the other evidence, the Committee -made factual determinations supported by clear

and convincing evidence that are the basis for its F mndings and Recommendation.
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I. FINDINGS

Respondent is a member of the Bar of the State of New J ersey, having been admitted to

t

the practice of law in 1965. At all times relevant to the current matters, Respondent was a Judge



of the Superior Court of New Jersey, assigned to the Mercer Vicinage, a position which he
continues to hold.

A. As to Count I

In February 2005, Respondent presided over a jury trial in State v. McDaniels, after
which the jury found the defendant not guilty of unlawful possession of a handgun. After the
Jury had delivered its verdict and was polled, Respondent addressed the defendant:

Mr. MéDaniels, I ask you to stand. You are, sir, a very, very lucky man.
The evidence was very strong that you were guilty of this offense. I don't
know what they were thinking, but they're thinking other than what I was
thinking. You have a number of convictions and I'll tell you this: 1f you
find yourself in trouble again, the resolution of the case is other,than the

windfall you received today, do you understand how lucky you are, Mr.
McDaniels? Do you understand that?

Respondent continued in the same vein, telling the defendant that he was lucky, that one
- potential witness for the prosecution had been "scared and didn't testify" but could have changed
the jury's verdict if he had testified, that a witness who did testify for the State was "one of the
most credible witniesses this Court has ever seen." Respondent told the defendant to get on his
';hands and knees tonight and thank God that this jury didn't see the forest for the trees.”

Respondent then excused the jury and everyone else from the courtroom. However,
when the jurors were leaving the courtroom for the jury room to retrieve their personal
possessions, they wete instructed to remain in the jury room. Then they were told that
ReSp'onc_ient would be coming to speak to them.

As the jurors stood in the jury roonm Wondering what was happening, Respondent strode
pufpos'eﬁllly into the room. He was clearly angry and he asked the jurors "what the hell" they
had been thjnking when they reached their verdict. He ttéld them that the proéecution'é witness
was probably one of the most credible witnesses he had ever heard, that the defendant did not |

take the stand because he had prior convictions, and that someone who had been going to testify



against thie defendant had not done so because he had been threatened. After additional remarks
along the same lines, Respondent apologized a.n_d said that he spoke out of frustration.

Most of the jurors were shocked and upset. One juror said that it almost brought her back
to being a child screamed at by parents, and she added that she does not permit "people in my
perso‘nél life to speak to me like that, I just don't allow it." Some Jurors were then taken by bus
to the parking lot, and there was silence on the bus. |

Canon 3A(10) of the Code of Judicial Conduct provides in its entirety: "A judge shall
not commend or criticize jurdrs for their verdict, other than in a court order or opinion in a
proceeding, but may express appreciation to jurors for their service to the judicial system and the
community." |

| It is clear that Respondent's post-verdict remarks, both those from the bench and those
made in the jury room, were not only critical of the jurors for their verdict but were also mnsulting
and dgnigrating of those who had responded to a call to public service and who had performed
that service. Instead of thanking them for their service, Respondent castigated them because he
did not agree with their decision. At least two of the Jurors were so adversely affected by this
that they would not wish to serve on another jury in Respondent's court.

Although Respondent apologized to the jurors before leaving the jury room and although
he testified that his behavior had been grossly inappropriate," that does not mitigafe the
seriousness of his violation. | |

Further, Respondent's réma:rks suggested that he inight be biased in favor of the
prosecution. A reasonable observer heaﬁng those remarks could rcasoﬁably believe that
Respondent would not be féir or impartial because he had such strong feclings about what the
outcome of the case should haye been. Respondent should have realized that one purpose for the

proscrptions contained in Canon 3A(10) is the avoidance of just such an appearance of bias.



By his conduct, Responae_'nt also viélated Canon 1, which requires judges to personally
observe high standards of conduct so that the integrity and independence of the Judiciary may be
~ preserved, and Canon 2A,: which requires judges to respect and comply with the law and to act at
-all times in a manner that promotes public confidence in the integrity ahd impaniélity' ofthe
judiciary, and engaged in conduct prejudicial to the administration -of Justice that brings the

 judicial office into disrepute, in violation of Rule 2:15-8(a)(6).

B. As to Count II

In July 2004, Respondent presided over a jury trial in the matter of State v. Byrd and

Dean. On July 22, 2004, while the jury was deliberating in the jury room, Respondent entered
-and asked the jurors whether they wished to continue deliberating that day or to go home and
return in the morming. Respondent did not inform the proseéutor or d.efense counsel before he
entered the jury room, and neither attomey was present when he spoke to the jlirors.

When Responden’t resumed the bench, the attorney for Defendant Dean objected to
~ Respondent’s speaking to the jurors off the record in the jury room. That attorney said that he
also thought that the jurors shotﬂd be brought into the courtroom and dismissed on the record in
the presence of the court.

Reép‘onde‘nt replied: “Thank yﬁu. You can do that when youw’re a judge. I'll do it the way
I'do it when I'm a judge.” Respondent then r’ead a note that he had just received from the jurors,
asking that they be released for the day. He told counsel that he was going in to release the jury,
but he did not ask counsel to accompany him. | |

In thé jury room, outside the pfesence of counsel but this time én the record, Respondent

. Vinstru‘cted the jmy co‘ncé'rning what materials they could bring home with them, and he released

them for the day.



When Re"spdhden't resumed the bench, the attorney for Defendant Dean moved that any |
commsnjcation with the jury fake plsce only in court. Respohdent replied: ‘_‘It doesn’t sound like
~ amotion. Was there a motion attached to that?”

The attorney replied: “That’s the motion. I think all of the communications between the
judge and the jury should be in open court on the record.” Respondent said: “Mr. Schneider, |
appreciate very much your motion” and concluded the matter for the day.

By his remarks to Mr. Schneider, Respbndent violated C:inon 3A(3) of the Code of
Judicial Conduct, which reqmres Judges to be patlent dignified, and courteous to attorneys and
others. Respondent admits that his remarks were inappropriate.

Respondent entered the jury room twice and spoke to the jurors off the record on the first
occasion but on the recqrd the secoﬁd time. He justified his going to the jury room on the basis

| of the jurors' security, testifying that bringing the jurors back to the courtroom to sommmlisate
with them would, because of the physical layout of the building, have meant putting them in
unacceptable proximity to cn'minal defendants. Assuming some need to enter the jury room

* himself, as opposed to diSpatcsing a sheriff's officer to handle the communication, Rés;mndent
should have been on the record both times and accom_panjéd by counsel both times. A judge has
no right to speak to jurors outside the presence of counsel during trial, and certaixﬂy not off the
record in the jury room.

By eqten'ng the jury room outside the presence of counsel before the jury delivered its
verdict, Respondent violated Canon 3A(6) of the Code-of Judicial Cdnduc_t, which requires
judges to accord ts every person who is legally interested in a proceeding, or that person’s
lawyer, full right to be heard according to law.

| On July 23, 2004, after the jury hﬁd delivered its verdict ﬁﬁding thie defenidants gmlty of |
certain éharg‘es .and not guilty of othef chafg_e"s, Respondent addressed the jury and said: ’

Once again, ladies and gentlemen, you have vindicated this Court’s faith in
the jury system. Your verdict has been adequately and amply supported by



the evidence. You have deliberated long, and you’ve deliberated hard.
You’ve overcomie disagreements and the strife that necessarily is imposed
upon jurors in such critical and difficult decision-making. You are not the
television shows. You are the bulwark and the foundation of the jury
system in this country and you have acquitted nicely.

Although Respondent maintains those remarks do not constitute commending the jury for its
verdict, it is ciear from the first two sentences alone that Respondent approved the dec.ision. He
told the jurors that they haci "vindicated" his faith in the jury system, thereby conveying his
personal approval, and he went on to find the verdict "amply" supported by the evidence. That
1s a commendation for reaching the right decision. |

By commending tﬁe jury on its vérdict, Respondent violated Canon 3A(10) of the Code
-of Judicial Conduct, which prohibits judges from commending or criticizing jurors for th(:ir |

verdict,

Respondent’s conduct, as detailed above, also violated Canons 1 émd 2A of the Code of
Judicial Conduct and constituted conduct prejudicial to the administration of Justice that brings

the judicial office into disrepute, in violation of Rule 2: 15-8(a)(6).

C. _As to Count ITI

On August 31, 2005, the Appelldte Division issued its opinion in State v. Fletcher,

- reversing the conviction of the defendant and ruling that the triai Jjudge had erred in respect of
cei'taiﬁ jury inistructions and the ach’m'séibility of incriminating statements. Respoﬁdent was the
trial judge. |

On September 26, 2005, Respondent W_rote. to the judge who had Mtten the opinion,
sharply cﬁtigzing her, as well as the Appellate Divisioﬁ panel, for the decision. That letter was

marked as personal and é’qnﬁdential. Nevertheless, Respondent did niot treat the matter as

private or confideritial.



On Septemiber 14, 2005, Respondent attended a dinner held by the Mercer County Bar
Association. During the social hour preceding the dinnér, he was present when the law clerk of
| the judge who authored fh;a opinion was being introduced to_ VaIiOVl'lS attorneys and judges.
-Re‘spondent addressed the law clerk and said that he hoped she had had nothing to do with the
'El@_tdﬁ opinion. The law clerk, who had biegun her clerkship after the opinion was delivered,
“had no idea what Respondent was talking ébout and said as inuch. Although Respondent
-féstiﬁed that he does not recall doing so, he then told the law clerk to deliver a dero gatory
ﬁessage to the jnge for whom she worked. That message was clearly defo gatory, expressing
| Respondent's view that the judge was inexperienced and not competent.

The clerk did not know who Respondent was and thought that he was an attorney. it was
not uﬁtil the following day, while discuSsing the events of the dinner, that she learned from lan
attorney who Respondent was.

According to Respondent, he addressed the law clerk becau:se the F_le,tﬁg@ decision was
"stuck in his craw" at the'tifne. He lashed out against the judge who authored that decision.
These remarks -and conduct implied thatrhe might have difficulty in accepting the decision of a
higher court as binding authority, as all judges must, regardlesé of personal djsagreement. His
‘attack on the decision was public. He used the judge_'s_ new clerk to ekpress publicly his
'fé’sentment.

'on Navember 22, 2005, during the annual Judicial College, Respondent attended a
éessioﬁ dealing with literature and the law, where he made remarks about the Fletcher decision
and also publicly identified one the judges of the appellate panel. |

According to Respondent, olﬁe of the texts .assi gned for discﬁssion at that session

mentioned so-called "boilerplate confessions” by criminal defendants, apparently referring to



generalized and standardized confessions. Respondent festiﬁed that when the moderator of the
session, a college professor, expressed dismay that so many people were in prison throughout the
* country because of boilerplate confessions, Respondent objcéted, saying thﬁt there was an
“incredible effort” in New Jersey to protect agéinst the use of improper and involuntary
confessions. Respondent then mentioned thc_ﬂm decision aﬁd identified one of the judges
present at the session as having been a member of the appellate pane! that reviewed the case.
Respondent testified that his remarks were intended to set ‘the moderator straight by pointing out
that New Jersey does not permit boilerplate confessions.

That 1s Respondent's version of events. The appellate judge remembere_d 1t differently.
He coﬂéidered Respondert's remarks an "angry tirade" that included comménts about the judges
on the appellate panel being inexperienced in criminal law. Although another Judge who was
present did not characterize Respondent's remarks as a "tirade," Respondent's testimony before
this Committee supports the appeliate judge's recollection, indicating that Respoﬁdent through
his remarks was clearly angry and critical of-the Appellate Division's opinion.

Respondent further testified: "And I proceeded again, to the bane of my existence, the
Fletcher opinion, which involved the transmutation of an off the record cdmment from
‘subsequent to Miranda rights, to now being applicable, pre Miranda rights." Respondent's
WOrding_, from "transmutaﬁon“ on, betrays his continuing disagreement with the appellate
-hoiding that the defendant's self-incriminating statements were inadmissible even thﬁﬁgh they
'We;e made after the defendant received written Miranda warnings and signed a waiver of ri ghts
form because the police, in the person of a detective who was a friend of the defendant's family,
héd.pror’hised the defendant he could make a statement off the record and that promise was

neither retracted nor explained in terms of how it conflicted with the waiver of rights.



Respondent was further charged in the Formal Coxﬁplaint with acting in a confrontational
and itimidating manner to the judge who wrote the Fletcher opinion at another scheduled
session of the Judicial Collegé program. In his testimony he exéléined' tha't‘he attended that
session not knowing that it was intended for appellate judges only or that the judge in question
was present. According to Respdndent, a judicial colleague had spoken in glowing terms of a
particular moderator, and Respondent happened to see that moderator in the room because the
door fo the corridor was open. He listened for a while from the hall and found the moderator to
be both entertaining and informative, so he entered and tock a seat. It was only after he moved
to accommodate another late entrant that he realized the appellate judge in quéstion was in the
room and sitting near him. At the first opportunity, Respondent got up and left.

Although the appellate judge was aware of Respondent's presence and made
uncomfortable by it, the Committee does not find clear and coﬁvincing evidence that Respondent
sought to achieve that result. Accordingly, that charge against Respondent is dismissed.

Although Respondent later apologized to both appellate judges, his apology does not
mitigate his conduct. Respondent's other actions as charged in Count I demonstrate gross
disrespect of the judicial system, the settled procedures for the handling and disposition of cases,
and for the appcllate proéess and judicial review in the adjudication of cases. Theyrconstitute
conduct prejudicial to the administration of justice that brings the judicial office into disrepute, in -
violation of Rule 2:15-8(a)(6).

Respondent’s expression of his personal views and strong criticism to various persons
fnanifested a lack of pfoper Jjudicial temperament, balance and judgmént. It exhibited disrespect

- and a lack of deference to appellate courts that reflects adversely on the proper and sound

~ .administration of justice and Respondent’s capacity to preside over cases fairly, objectively and
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- without prejudgment, consistent with appellate dispositions. These expressions of personal
feelings were inconsistent with the deference and respect required in the orderly and proper
administratioﬁ of justice, and violated Ca;lon 1 of the Code of Judicial Conduct, which requires
j ﬁdges‘to observe high standards of conduct to maintain the integrity and independence of the
Judiciary, and Canon 2A, which requires judges to respect and comply with the law and to act at

all times in a manner that promotes public confidence in the integrity and impartiality of the

Judiciary.

D. As to Count IV

The matters discussed above were not the Committee's dniy experiences with
.Respondcnt. On June 8, 20_01, at a time when he was a municipal court judge and had not been
reappointed to his position, the Committee sent a him letter of admonition for sending two local
newspapers a letter to the editor in which he expressed his gratitude to those with whom he had
dealt during the course of his judgeship, including police officers and the Staté Police, and toa
local mayor for a new appointment to a part-time position. The Commiitee also informed
Respondent that it was inappropriate for him to have expressgd in the letter to the editor his
personal opinion regarding a political matter, viz., the procedure fof reappointment of municipal
court judges. - |

On May 11, 2004, the Committee sent Respondent a letter of _admorﬁtion’ concém_ing
gratuitoué remarks he had made while sentencing a defendant in a criminal matter. The
Committee emphasized to Respondent that the bench is not a forum for the e)-(pression of
personal views, particularly if they indicate or suggest prejudgment or a fixed opi'nion; The
: COmmittée also noted that, because of its earlier admonition, there wés sentiment on the

Committee for 'refe_n"ing the matter to the Supreme Court for public discipline.
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On October 27, 2004, the Committee held an informal conference with Respondent
concerning his asking a defendant if the defendant were “nuts” for rejecting a plea agreement
and concerning his sarcastic remarks to that defendant regarding the defendant’s attire.
Res'pon;iént acknowledged that his remark “Are you nuts?” was inappropriate, and he said that it
would not happen again. |

At the same informal conference, the Committee also discussed with Respondent his
‘conduct in connection with a petition for post-convicﬁon relief in State v. Harris. The Supreme
Court had taken original jurisdiction of the matter because of what it referred to as Respondent’s
“outrageous, sarcastic and pejorative comments about this State’s death penalty system and this
Court’s capital jurisprudenc.e, including gratuitous personal attacks against current and former
members of the Court." Respondent's comments gave rise to a reasonable perception that he was
biased and lacked faimess in such a case. Respondent explained to the Committee that he had
been on the Superior Court bench for only one year at the time of the Harris case and would not -
have written his decision in the same way if he had it to do over again,

What those earlier matters have in common with the present matters is that they all reflect
Respondent's poor Judgment, impulsiveness and lack of self-control, and tendency to act without
sufficient regard for the propriety or the consequences of his actions. He was offended by the

| Jury's decision in the McDaniels case because he considered it to be the wrong result, so he
aﬁgri]y went to the jury room and vented his emotions. Withbut sufficient reflection or

understanding, he entered the jury room in the Byrd and Déan case during jury deliberations

Witho_ut advising counsel or bringing a court rcpoﬁer, indifferent to the risk that jurors might
'sponta.neously say something about the case itself. He snapped at defense counsel for objecting
.tc") that visit to the jury room and then showed his pique by retumihg to the jury room to dismiss
-+ the jurors for the day. His conduct in respect of the Fletcher case goes be_yqnd impulsivity. In a

lengthy, sarcastic, and personaily insulting letter, he criticized the author of the Fletcher opinion;
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he seized on a chance encounter with that j ﬁdge's new law clerk to denigrate the judge; and
weeks later he went out-of his way at a sessi.on of the Judicial College to expréSs his displeasure
with the opinion.

Respondent’s actions constitute a pattern of improper conduct that calls into question his

Judgment, temperament, and ability to conform his conduct to the requirements of the Codg of

Judicial Conduct.

By that pattern of conduct, Respondent has violated Canons 1 and 2A of the Code of
Judicial Conduct and has engaged in conduct prejudicial to the administration of Justice that

b'riﬁgs the judicial office into disrepute, in violation of Rule 2:15-8(a)(6).

II. RECOMMENDATION

Respondent is intelligent and, by éll accounts, a competent, fair and hard-working jurist. o
This assessment is supported by his evalﬁations in coﬁnection with the Judicial Performance
Program. Nevertheless, when frustrated, disappointed or aﬁgry,-he has acted impulsively and
without restraint. The jurors in the McDaniels case were witnesses to that téndeﬁcy on his part; a
major reason they were shocked by his outburst in the jury room was because his manner |
contrasted so sharply with the proféssional .manner with which he presided over the trial.

Respondent recognizes fhat he is prone to such conduct, and he has afranged for
professional -assistance n fhat regard. He attributes such conduct to his prior experien_cé asa
_ pdliﬁcal'ﬁgure, which, he claims, accounts for his penchant for spontaneity andiblﬁn’tness and
which he acknowledges must be restrained if he is to continue in his current role as a judge.

The character of Respondent's improper conduct, however, is so serious and prolonged
ihat it calls for a severe meé_.sﬁrc of public discipline. ACC'ord.ingly, the Committee respectfully
~ tecommends that he be suspended for a period of six months. Because Respondent has spent

mmost of his adult life in public service, the Committee recognizes that six months without
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compensation could be financially onerous. Therefore, the Committee recommends that only
three months of his suspension be without pay. |

Respectfully submitted,

ADVISORY COMMITTEE ON JUDICIAL CONDUCT

By: /s/ Alan B. Handler
Alan B. Handler, Chair
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