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On appeal from Superior Court of New 
Jersey, Law Division, Union County. 

Martin L. Greenberg argued the cause for 
appellant (Greenberg, Margolis, Ziegler & 
Schwartz, attorneys; Mr. Greenberg, of 
counsel: Richard E. Misehel, on the brief). 

. _,..;...r 

Alan A. Sant•Angelo, Deputy 1\ttorney General, 
arryaed the cause for respondent ( Irwin l. 
Kimmelman, Attorney General of Nei.-1 Jer:sey, 
attorney: Mr. Sant'Anqelo, of counsel, and 
on the brief) • 

'• 
PER CURlAM 

The crucial issue raised by this appeal which has 

not been addressed recently by an appellate court of 



Stat.a Conatitutiorual riqhts to a trial by an imp-1rti.td 

jury wer'e violated by the 1u•os-ecutor • • u110 of peremptory 

ena,llenqes to exelut:le all proapeetive bla.ek jurors 

app,a.rently on the basis of race." (Point 111, 

App.l la.nt • s Brief J • 

In a single jury trial, defendant was found 

attendants at carll'l.ine's E:xxon ga.soline station, r"'!tc 

22,. Union, New Jersey. The robberies occurred on 

July 28, 1981, August 21, 1981 and August 22, 1981. 

Defendant was se;ntenced to three concurrent 15 },ear 

custodial terms with five years of parole ineliqibility. 

Defendant, who is black, was tried by an all 

white jury. Defense counsel was black and the 

assistant prosecutor was white. During the jury 

selection, nine black potential jurors were seated 

in the jury box at different times. . Two of the·~, 

were excused for reasons unrelated to race. The 

assistant prosecutor used 11 peremptory challenges. 

See&. 1:8 ... J(d). He excused the remaining seven 

black prospective jurors. Defense counsel exhausted 

his peremptory challenges. 
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that the assistant prosecutor had used his peremptor~• 

cballenqEts to excuse s-evc.,r\ b lac::k prospective jurors 

based on race alone. He arquod 

••• the total nu.ml,er of black jurors that 
were in the panel were nine, that on~ lady 
was excused be.ca'.l.se of pr,ysica 1 i n,.Japaci ty. 
Another lady indicat~d, i.n fa.ct, that she 
could not serve anci be ob~e~vant oecause 
she had been the •ncti'."" cf n -:h;;,ft of a 
radio from her car. An~ the other seven, 
your Honor, seated in the jury panel, it 
is that the prosecutor used out of his 12 
challenges seven to excuse those blacks. 

In response to the r:101: i ·:in f ,::;;:: a ;;is trial, the 

assistant prosecutor stated: 

It's my understanJ i. r;-~ ,_:;;:: t;-,,;, ri ... : e.,, t.ha t I 
can exercise my pere::-ptnry c:Hi l le1vJes as I 
see fit. It's my jud'~"'0:-:.t t.:-,:i.t th•:: people 
! have excused, the !'1',ajority are blacks, 
but I did e~cuse c~rtai~ whites. I have 
a right co excuse t~e~, j~st JS !defense 
counsel) had a ri~ht to Bxcuse some of the 
older white businessmen an the jury. 
He exhausted his challenges. 

The trial judge relied heavily on S'wirain v. 

Alabama, 380 u. s. 202 {1965) and State v. $mith, 

S5 N. J. 476 (1970), cert. den. 400 ti. s. 949 (1970) 

in rejecting defendant's constitutional argument. In 
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..,.~ ... ujosi- ....... \hAt. C'il'CWMM•• mitbt 

•ria• wh•r• .,._ Pld'fOII•,■ o,f th• per..,1ory ollallem,e 

--.,ntly, 

Jua,t.t.c•• Naraball and a,.,anan voted to tl'uat. a petition 

for • wit of ceniorui in BIIIX .Yr- .. in. ~•1tk, 77 

L. Id. 24 1322 C lJIJ) , vtu.1• Ju•i•• l'MYen■, Blacknnan 

and Powell voted to 44iny -- S-titJ.,011.. BV•n t.ho•• Who 

wtecl to any tile petition, •:l',.-.1y reco-...ndttd that 

state courts abou14 ur• ••• i.t».or:atori•• in which 

tbe iaaue recei wa futlwr •tudv 1-fo,re it. is addressed 

by this liupr ... J cou~. • ,,., L .• :14. 2d at 1323 .. 

We are persuaded that Nev Jersey courts should 

becoJM •1aboratoriea• to reexemine the use of. 

peremptory challenges to exclude blacks, or other 

cognizable groups, from serving on pet.it juries 

solely because of their group association. We do not 

read State v .. SDJith, •!2.fi, •• precluding this reexami .. 

naticn under N. J. Const. 1947, Art. 1, ,s, ,9. and 

110. Three leading states have already started to 

operate such •laboratories• in their ■tate courts. 

People v. Wheeler, 22 Cal .. 3d 258, 583 L 2d 748, 

148 Cal. Rptr. 890 (1978): commonwealth v. soar•s, 

377 ,.. ••• 461, 387 N. £. 2d 499 (1979), cert. den. 

444 u. s. 881 (1979); State v. C:re•pin, 94 N. M. 486, 



r ·. 

I 

1-l:I· I&, M. T.lil (Rt:. .fft.: .IHQJ"' ,w .. ,ii;,a ~- 'b_ ·:aaa, 
4til 'fl~~ t;l;I, Iii. 1:11 'h 'Ii 1:11., li'I flt"II) (Hix• .J., 

diti,, ••• ,1,q.) • Ala. I ,,.. ,., ll).f .-nt.a:r·y h•• 

••·• nitran on •• ••t•:0•• tu tlr/ttt, -•t,,tmit-

in~ tu- -.r-.-;·1:011• ••lltn~•u :"ptttflent.~t ton "'f 

G,toupa on Petit ._,.,,. 1,1, l'f·l!:_,J«!~.,,:iiJ 1715 (1971) 1 

Note, 'llacia,1 D:isoi•••-;t•· l#:•ilr~Y $.eleetion," 41 

Al:b .•.. ~. Rev. f;JJ (1.11'7,) •J •~jJft:·J •~be Pr<H1.,.., .. ,.t,,r • • 

·••rcise o( the •••.•• l.,t.r ;c;~!ltt'.~t1'9~ tc Exel 'l•:iE! Non• 

White Ju.rorsi A v-.:llled ,.'.~~ •P·t:1vile•:.-:- - :. -~·onflict 

with the lqu•l t·r•o'ttc,,,~;-.:~~~~•·•• ·•• .... Y .......... c_._i r-_-_,_._r_ •• _p,_;e_v_. 

554 ( 1977) J COmffl.!IA~I• •-•::~~-;: ~.~y of th~~ ~- , 

Challenge: A 'i\m,#J,,-:1:,;~J#tf•t•i lq~l Protecti,:;n and 

Due Proc••·••" 11 ·~'~:~·~!i!!;:c_L-!:~:~~.~,;~ 662 (197-1;: Note, 

•peremptory Cmtll•e:"'t• • $0~:t:.e•tic £xclusi 1:n o: 
Prospective Jurors on t1be B-a-sis of Race," J9 Mi$,~ L.J. 

1S7 (19-6-7): ·co:mme,nt, "'$w•-i:.n v. Al.-11b,or1,,: r -·· r~'-,tit.utional 

52 va .. L .. Rev. 11s1 (1966). 

At the time of trial in this case, the assistant 

prosecutor was no·t. required to explain why he used 

a peremptory challenge ( see a. 1: 9.,.3 (d)) to excuse -
a prospec-ti•1e petit juror. Consequently, he declined 
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t.o ar·ticulate ant r·•••in,s. if indeed there waore reaaona 

other than race, fer e.xeu,sinq the •••ten blacks. Gi v•n 

th• state cf the r-.rd, we ate unable t.o perfor'l'!'I our 

appellate fUActio,n. At oral •r<1ument, eounael for 

defe,ftdant coneeded th-at a remand ii required bofore 

addressing the iaauea. We aqre.e. 

Ac·coi-dingly, the caee is remanded to the Law 

Division to e-onduet • he,ating to establish the 

identity of the black prospe·ctive jurors and to afford 

the assistant pros-acuter an o.pportu.nity to establ i.sh 

his motive or reasons for e,xeuaing each of the seven 

prospective black jurors. This hearing shall be 

cone lu.ded by M&}' 31, 1984. The record of the remand 
' 

and any supplemental briefs shall be filed with 

each ,.,· ud-::e' s resoecti ·:e cha~bers and the Clerk o: , -
the Appellate Division by June 10, 1984. We retain 

jurisdiction. 
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