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Re: Merck & Co., Inc.'s Response to Application for Mass Tort
Designation and Centralized Management of Fosamax® Litigation

Dear Judge Carchman:

This letter brief is submitted on behalf of Merck & Co., Inc. ("Merck") in
response to the Notice to the Bar dated July 16, 2008 advising of an application for "mass tort
designation and centralized management of all Fosamax® litigation in one of the three mass tort
sites, and possible coordination with the Zometa/Aredia cases previously designated as a mass
tort and assigned to Judge Jamie D. Happas in Middlesex County."

For the reasons set forth herein, Merck opposes mass tort designation of these
cases as unwarranted, inappropriate, and, at best, premature. If, however, the Court chooses to
designate a Fosamax mass tort at this time, Merck respectfully suggests assignment either to

Bergen or Middlesex County.
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PRELIMINARY STATEMENT

To date, no party has filed an application for mass tort designation of the New
Jersey Fosamax cases.' In fact, the parties, in many instances with the assistance of the courts,
have been cooperating in their discovery efforts and coordinating those efforts with a mature
federal Fosamax Multidistrict Litigation (the "federal MDL") established in the United States
District Court for the Southern District of New York more than two yeafs ago. Without
centralized management of the Fosamax cases in New Jersey and with only the stipulation that a
suitable confidentiality order be entered in individual cases, Merck has.produced almost two
million pages of documents to plaintiffs' counsel in Fosamax litigation in New Jersey, and
plaintiffs' counsel have been invited by way of cross-notice to attend, and have in fact attended,
the depositions of Merck employees taken to date in the federal MDL. In addition, learning from
upcoming bellwether trials and rulings on critical motions in the federal MDL will do much to
define the landscape for the future course of cases in New Jersey.

Under these circumstances, mass tort coordination of the Fosamax litigation in
New Jersey is currently unwarranted. Given the cooperation between the parties, the New Jersey
cases can continue to reap the benefits of the federal MDL, providing this Court with the
opportunity of re-assessing the need for a designation when the New Jersey and federal litigation
landscapes are more settled.

Should the Court determine that further supervision is necessary now, the cases

should be assigned to Bergen County or Middlesex County, both of which are significantly more

As this Court is aware, the application for mass tort designation was made by the Honorable Carol E.
Higbee, P.J.Cv, of the Superior Court, Law Division, Atlantic County, one of the three current sites
designated by the Supreme Court for centralized management of mass torts. The application was made in
response to the submission to that court of consent orders to transfer 34 recently-filed Fosamax cases from
Atlantic County to Hunterdon County.
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convenient geographically for the parties and their counsel. Assignment to Bergen County also
makes sense in terms of its existing mass tort docket. In contrast, Atlantic County would not be
a suitable vicinage. In addition to lacking support in considerations of caseload and geographic
convenience, assignment to Atlantic County poses the risk of creating the appearance of
unfairness to Merck as it would follow closely on the heels of the massive Vioxx proceeding in
that vicinage.

BACKGROUND

A. Fosamax and plaintiffs’ allegations of injury

Fosamax is a United States Food and Drug Administration ("FDA") approved
prescription bisphosphonate medication manufactured, marketed, and distributed by Merck.
Fosamax is prescribed primarily for the treatment and/or prevention of osteoporosis in
post-menopausal women. It is prescribed to millions of patients every year in'the United States,
and is sold throughout the world.

Osteoporosis causes bones to become more porous, gradually making them weaker
and more brittle. Over 10 million Americans over the age of 50, 80% of whom are women, have
osteoporosis, and another 34 million ha;/e low bone mass and are at risk of developing
osteoporosis and bone fractures. One out of every two women over age 50 will have an
osteoporosis-related fracture in her remaining lifetime, with the risk of fracture increasing with
age. Hip fractures, in particular, are especially devastating. According to the Surgeon General,
20% of senior citizens with hip fractures will die within a year of the fracture, nearly 20% of hip
fracture patients end up in a nursing home, and hip fractures account for 300,000 hospitalizations
per year.

The primary injury alleged by plaintiffs is osteonecrosis of the jaw ("ONI"). ONJ

is a rare, ill-defined, and poorly understood disease of unknown etiology. It has been
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generally described as an oral cavity lesion characterized by one or more spots of bare jaw bone
that persists for more than 6 to 8 weeks. There are multiple risk factors for developing ONJ,
including trauma to the jaw, dental surgery, cancer, treatment with corticosteroids, chemotherapy,
radiothérapy, and poor oral hygiene. There is no scientifically reliable evidence establishing a
causal relationship between treatment with Fosamax and ONJ. The alleged link is based entirely
upon individual case reports, not controlled data. In its controlled clinical trials, including more
than 17,000 patients and 10 years of data with Fosamax, all of which was provided to the FDA,
Merck received no reports of ONJ occurring in patients taking Fosamax. There are no
epidemiologic studies supporting a causal connection between Fosamax and ONJ.

B. Fosamax cases in New Jersey

There are currently 103 Fosamax cases pending in New Jersey. See Chart entitled
"Fosamax® Cases Filed in New Jersey — Sorted by Date Filed," Exhibit A. Facts pertinent to
this Court's consideration of the mass tort designation of these cases include the following.

-

1. Location of parties

Very few of the 103 plaintiffs are from New Jersey; indeed, only 17 are New
Jersey residents. Id. Moreover, the plaintiffs are not limited to residents of the mainland United
States as thirty, or nearly one-third, are from Puerto Rico. In all, the 103 plaintiffs are from 24
states and Puerto Rico. Id. They hail from distant jurisdictions, including Arizona, California,
Florida, Louisiana, Nevada, Texas, and, as noted above, Puerto Rico. Id.

Of the three vicinages that currently are designated as "mass tort" sites, Middlesex
County and Bergen County have the closest connection to the 17 plaintiffs who are New Jersey

residents, 11 of whom have cases pending in Middlesex County. Id. For all but two of the 17,
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Middlesex County and Bergen County are closer (in most instances much closer) to their homes
than is Atlantic County.? See Exhibit B.
Merck's primary New Jersey presence consists of its corporate headquarters in

Whitehouse Station (Hunterdon County) and its research facility in Rahway (southern Union

County). Thus, Middlesex County is somewhat more convenient geographically than is Bergen

County and considerably more convenient than Atlantic County. Id.

2. Case location and status

The cases are pending in seven counties.” Of the vicinages to which mass torts
are currently assigned, there are 34 Fosamax cases in Atlantic County, 32 in Middlesex County,
and none in Bergen County. See Exhibit A. Twenty-nine of the 34 cases in Atlantic County
were filed by plaintiffs from Puerto Rico; all 34 cases were filed in March 2008, and served in
May 2008. Id.

The only judicial activity in the Atlantic County cases to date has been the joint
submission by the parties éf a consent order to transfer venue to Hunterdon County, which the
Court denied pending resolution of her request for mass tort designation and centralized
management. In contrast, the Middlesex County cases are much older. Twenty-five of the 32
cases in Middlesex County were filed before the March 2008 filing of the Atlantic County cases,

and 22 of those 25 were filed in 2006 and 2007. Id. In addition, the Fosamax cases in

Two plaintiffs reside in Ocean County, in Brick and South Toms River. Although they are slightly closer
to New Brunswick than Atlantic City, they are further from Hackensack than they are to Atlantic City or
New Brunswick. The counties of residence for the remaining plaintiffs are: Bergen (one plaintiff); Essex
(three plaintiffs); Monmouth (two plaintiffs); Morris (one plaintiff); Somerset (one plaintiff); Union (four
plaintiffs); and Warren (one plaintiff). In addition, although the complaints did not specify the city of
residence for two of the New Jersey plaintiffs (Miriam Rokas and Taghrid Kalifa), Merck's investigation
revealed that these two plaintiffs are residents of Hudson County. 'All of these plaintiffs reside closer to
New Brunswick and Hackensack than Atlantic City.

Cases are pending in the following counties: Atlantic (34 cases); Camden (17 cases); Essex (two cases);
Hunterdon (nine cases); Middlesex (32 cases); Union (eight cases); and Warren (one case).
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Middlesex County and other counties have been the subject of judicial activity. Confidentiality
orders have been entered in 14 of the cases in Middlesex County. Confidentiality orders have
also been entered to facilitate discovery in 13 other cases in Camden, Essex and Hunterdon
Counties. Two other judges in Middlesex County have entered orders suspending the discovery
end dates in seven cases in order to allow the parties to coordinate with discovery in the federai
MDL. Orders suspending or extending discovery deadlines to allow the parties to coordinate
discovery with the federal MDL have also been entered in eight cases in Hunterdon County and
in a case in Camden County. In cases where the discovery end date has been suspended or
extended, status letters have been sent to judges every three months since the entry of these
orders or a telephonic status conference has been held. Substantial discovery has also taken
place. Merck has produced almost two million pages of documents to most of the counsel
representing plaintiffs in cases filed in New Jersey and plaintiffs' counsel have attended
depositions of Merck employees noticed in the federal MDL pursuant to cross-notices served in

the New Jersey cases.

There are no trial dates in any of the New Jersey cases. Ten of them currently
have discovery end dates in 2008. In five of these ten cases, the parties have not yet sought their
automatic 60-day extension by stipulation or an additional extension or suspension of the
discovery end date. Three of those 10 are pending in Middlesex County, the only mass tort
vicinage in which any of the 10 is pending. Of the 93 cases that do not have a 2008 discovery
cut off, 34 (consisting of all of the cases in Atlantic County) have a discovery cut-off of
September 9, 2009; 24 have discovery cut-offs earlier in 2009; 19 have discovery end dates after
September 9, 2009; 4 have no discovery end date scheduled, and, in 12, the discovery cut-off has

been suspended on joint motion filed by the parties to allow them to coordinate discovery with
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the federal Fosamax MDL. Thus, the cases are at varying stages of progress and of varying ages,

with the Atlantic County cases being among the most recent, and, therefore, the least developed.

3. Location of counsel

The 103 pending cases have been filed by 10 different law firms. See Exhibit A.
Seven of the 10 firms are located substantially closer to Middlesex County than to Atlantic
County.’ See Exhibit B. The three remaining firms are from the Philadelphia area, and are
therefore slightly closer to Middlesex County or equidistant from Atlantic County and Middlesex
County, and farther from Bergen County.5 Two of the three Philadelphia-area firms filed all of
their cases in Middlesex County.6 Overall, more firms (four out of the 10) have filed cases in
Middlesex County than any other county.’

Merck's counsel is located in Jersey City, New York and Baltimore. For Jersey
City and New York counsel, Bergen County and Middlesex County are far closer than Atlantic
County. For Baltimore counsel, Atlantic County and Middlesex County are equidistant, and
Bergen County farther than both. However, the courthouses in Bergen County and Middlesex
County are more accessible to Baltimore counsel through public transportation than is Atlantic

County.

Those law firms, who have filed cases on behalf of themselves or as local counsel for out-of-state law
firms, are Aylstock, Witkin & Krumholz of Pensacola, FL, Cohen Placitella & Roth of Red Bank, NJ,
Eichen Levinson & Crutchlow of Edison, NJ, Meredith Chase & Taggart of Trenton, NJ, Oshman &
Mirisola, LLP of New York, NY, Sanders Viener & Grossman of Mineola, NY, and Seeger Weiss of
Newark, NJ and New York, NY.

Those law firms are Anapol Schwartz of Cherry Hill, NJ, and Philadelphia, PA, Levensten Law Firm, of
Philadelphia, PA, and Lopez McHugh of Moorestown, NJ.

These firms are Anapol Schwartz with 11 filed cases all in Middlesex County and Lopez McHugh with
three filed cases in Middlesex County.

These firms include Anapol Schwartz (12 cases), Cohen Placitella & Roth (eight cases), Eichen Levinson
& Crutchlow (nine cases) and Lopez McHugh (three cases).
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C. Caseloads of the mass tort vicinages

According to the 2008 Court Management statistics released on July 29, 2008,
Bergen County has 53 active pending mass tort cases, compared to 3,536 in Middlesex County
and 3,893 in Atlantic County.® See New Jersey Judiciary Court Management, June 2008. As of
June 2008, 0% of Bergen County's mass tort cases qualified as backlog, whereas the numbers for
Middlesex (20%) and Atlantic (17%) Counties were much higher. 1d.

The dockets in the three vicinages for non-mass tort civil cases were comparable.
The clearance percentages were nearly equal: Middlesex County (105%); Atlantic County
(102.5%); Bergen County (98.6%). 1d. The same was true of non-mass tort cases in backlog:
Middlesex County (16%); Atlantic County (13%); Bergen County (10%). 1d.

D. Proceedings in federal court -- the federal MDL

Approximately 660 Fosamax cases are pending in federal court: On August 16,
2006, the Judicial Panel on Multidistrict Litigation directed that a Multidistrict Litigation be
formed before Judge John F. Keenan in the United States District Court for the Southern District
of New York -- the federal MDL.

Over the past two years, there has been extensive discovery of Merck in the
federal MDL, during which Merck has produced approximately two million pages of documents.
Merck has presented three company employees for deposition, and an additional five company

employee depositions have been scheduled.

The cited numbers are as of June 2008. Developments since that time have reduced some of those
numbers. Specifically, although the majority of Vioxx cases that enrolled in the settlement program had
been dismissed without prejudice pending completion of the program by the time of the report, there have
been some subsequent similar dismissals. Also, the court in Middlesex County has granted summary
judgment in two Hormone Replacement Therapy ("HRT") mass tort cases.
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All of this discovery is available to the New Jersey plaintiffs. As a matter of
routine, Merck has produced to five New Jersey plaintiffs firms, representing 25 New Jersey
plaintiffs, the same documents that it has produced in response to master discovery requests
submitted in the feder.al MDL. In fact, several of the counsel representing plaintiffs in the New
Jersey cases are active in the Merck discovery in the federal MDL.> There has also been
discovery motions practice in the federal MDL, with that court having recently ruled on a
sweeping, global motion to compel filed by the plaintiffs.

The Case Management Order in the federal MDL provides for three initial
bellwether trials, the first of these anticipated in the secoﬁd quarter of 2009. Judge Keenan
indicated that an important function of the initial trials will be to educate the parties régarding the
strengths and weaknesses of their cases to enable them to make future litigation decisions
accordingly.'

Other issues with the potential to affect the future course and scope of the
proceedings are being presented in the federal MDL. For example, Merck is presenting to that
court its position that a plaintiff's claim is subject to dismissal if she used Fosamax for less than
three years. The position arises out of the acknowledgment by plaintiffs' expert, Robert Marx,

D.D.S,, that, even by his own theory, a person taking Fosamax is not at risk of ONJ until after

The law firm of Seeger Weiss is on the Plaintiffs' Steering Committee in the MDL. Sanders Viener and
Grossman have filed 17 cases directly in the MDL, as have Aylstock Witkin (seven cases), Lopez McHugh
(two cases), Levensten Law Firm (two cases) and Seeger Weiss (12 cases). Through removal of cases from
state court to federal court, Anapol Schwartz have four cases in the MDL and Cohen Placitella and
Meredith Chase & Taggart each have one case in the MDL. Meredith Chase & Taggart is acting as local
counsel for Beatie & Osborn of New York City, which is Plaintiffs' Liaison Counsel in the MDL.
Accordingly, only two law firms (Eichen Levenson and Oshman & Mirisola) have no cases on file in the
MDL at this time.

The Plaintiffs Steering Committee, Merck and the Court will each select one case for trial. All selections
are to be made from a trial-selection pool of 25 cases. Thus, the selection process is designed to yield a
varied set of initial trials and to enhance the breadth of information available to provide meaningful
guidance for future management of the litigation.
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three years of continuous use. The Court's decision is likely to provide important precedent for
the many other cases in which a plaintiff has used Fosamax for three years or less.!! Merck will
also be filing a motion pursuant to Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579
(1993), asking the court to exclude plaintiffs' expert testimony concerning the fundamental
question of whether use of Fosamax can cause ONJ on various grounds, including primarily that
such testimony is unreliable and unsupported by scientific data. Merck anticipates that this

motion will be filed in the first quarter of 2009.

ARGUMENT
L The Fosamax cases should not be designated as a mass tort at this time.
A. Designation as a mass tort is currently unwarranted because the litigation is

proceeding efficiently without designation.

Centralized management of the New Jersey Fosamax cases at this time will not
further the interests of justice. Out-of-state plaintiffs wanting the benefits of centralized
management have the option to sue in the federal MDL, and all but two plaintiffs' counsel who
have filed suit in New Jersey also have cases in the federal MDL. For all practical purposes, the
federal MDL provides all plaintiffs who choose New Jersey with the efficiencies of coordination
in discovery of Merck, which is a central focus of litigation activity at this stage. Moreover, by
virtue of the bellwether trials scheduled in the federal MDL for early 2009, and anticipated early
rulings on important issues such as the viability of claims based on the use of Fosamax for less
than three years as well as the fundamental issue of the admissibility of plaintiffs' evidence that

Fosamax can cause ONJ, the justice system is now sorting out the strengths and weaknesses of

Merck previously filed a motion for summary judgment on this issue, but the plaintiff to whom the motion
was directed voluntarily dismissed her case with prejudice in response to the motion. Merck intends to ask
the federal MDL court shortly to set a schedule for the prompt disposition of other cases involving less than
three years continuous use of Fosamax.
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the cases. A parallel consolidated proceeding in New Jersey is therefore unnecessary; indeed,
the creation of a second judicial center of gravity could have a disruptive effect on the orderly
processes currently in place in the federal MDL. 12

In any event, the decision whether to designate as a mass tort is premature. Under
Directive #10-07, the total number of cases is an important factor in deciding whether a mass tén
designation is appropriate. The facts pertaining to those cases, including the geographic
dispersement of the parties and the issues that the cases present, are also important under the
Directive. Here, as a result of the likely effect of the federal bellwether trials and rulings on
important motions, there is reason to believe that the facts concerning the number and nature of
cases are not yet in. Accordingly, this Court can and should defer its designation decision until
the number and identity of remaining cases are more reliably fixed.

In sum, the mass tort determination can be better made when the New Jersey
caseload has reached a state more approximating equilibrium. In the interim, the New Jersey
cases can continue to benefit from the judicial management, and other efficiencies, arising out of
the federal MDL. |

B. Designation as a mass tort creates the risk of unnecessarily attracting additional
cases to New Jersey.

Although mass tort designations can, in appropriate circumstances, provide a case
management benefit, one potential consequence of designation is to encourage the filing of
substantial numbers of additional cases. Indeed, one jurist has noted that consolidated
proceedings may "provide an overly hospitable environment for weak cases." See Helen E.

Freedman, Product Liability Issues in Mass Torts - View from the Bench, 15 Touro L. Rev. 685,

12 The federal MDL is the only other consolidated Fosamax proceeding, as no other state has consolidated

cases for centralized management.
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688 (1999); see also Deborah R. Hensler, SYMPOSIUM: MULTIDISTRICT LITIGATION
AND AGGREGATION ALTERNATIVES: The Role of Multi-Districting in Mass Tort
Litigation: An Empirical Investigation, 31 Seton Hall L. Rev. 883, 891 (2001) ("By signaling that
courts were prepared to facilitate aggregation and global settlement, judges' practices may also
have contributed generally to the growth of mass litigation by increasing its attractiveness to
plaintiff attorneys.") This counsels against designating a mass tort if the litigation is being
otherwise managed efficiently, and when the decision can be deferred without any disadvantage
to the litigants.

The experience with mass torts for which information concerning date of case
filing is available on the New Jersey Judiciary's website suggests that the concern for an increase

in the number of filings is real."

Data regarding all such mass torts is set forth herein. One
informative comparison is the number of filings prior to and after mass tort designation. For the
Ortho Evra maés tort litigation, 435, or 84.5%, of the 515 current filings were made after mass
tort designation. The numbers are similar for Accutane (324, 77.3%, of the total of 419 filings
made after mass tort designation) and Risperdal (1931, or 79.0%, of the 2443 mass tort filings
made after designation).

Even for mass torts for which the number of filings before and after are similar, a
comparison of the pace of filings is revealing. Although there is no difference in the number of -
Gadolinium filings before and after consolidation, in the ten months between the filing of the

first case and consolidation, the data show a rate of 2.2 filings per month; in the four months

after consolidation, filings have been at nearly triple that rate (6.5 per monfh). In the

13 The figures cited herein are based on the website's most recent statement of the total number of pending

cases as set forth in the case list for each litigation on the Mass Tort site of the New Jersey Judiciary web
site. Thus, these figures do not account for cases that have been dismissed.
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Zometa/Aredia mass tort, the number of filings prior to consolidation is only slightly higher than
the number of filings after consolidation, but in the year prior to mass tort designation, cases
were filed at a rate of 3.2 per month whereas in the six months since mass tort designation, cases
have been filed at nearly double that rate (6.0 per month). Similar significant increases in the
pace of filings during the year following designation compared to the year preceding designation
were also found for Accutane (7.6 per month to 12.7 per month), Ortho Evra (6.6 per month to
21.2 per month) and Risperdal (42.5 per month to 87.8 per month). Of the mass torts for which
the New Jersey Judiciary website provides the date of case filing, HRT, in which a roughly even
number of cases was filed before and after consolidation, is the only litigation in which the rate
of filings did not increase dramatically after consolidation.'

The data for all of these mass torts are summarized as follows:

Mass Tort Percentage of Cases Filed Post Change in Average Rate of Cases
Litigation Designation Filed Per Month in Year Before and
After Designation '3
| Accutane 77.3% 7.6 to 12.7 (+67.1%)
Gadolinium 50.0% 2.2 10 6.5 (+195.5%)
HRT 48.5% 6.3 to 3.0 (-52.4%)
Ortho Evra 84.5% 6.6 t0 21.2 (+221.2%)
Risperdal 79.0% 42.5 to 87.8 (+106.6%)
Zometa/Aredia 47.2% 3.2 10 6.0 (+87.5%)

Based on issues of notice, it is very difficult for an HRT plaintiff to argue that her claim accrued later than
July 9, 2002, the date of publication of the resuits of a controlled trial sponsored by the National Institutes
of Health purporting to confirm that the combination of estrogen and progestin increases the risk of breast
cancer. The mass tort designation was made more than two years later in September 2004, making it
unlikely that a significant number of claims would be filed after designation. -

For some litigations, the time period prior to, or after, designation was less than a year. In those situations,
the cited figures represent the rate of filings for the entire time period.
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In that the Fosamax litigation is proceeding smoothly without mass tort
designation in New Jersey, it is unnecessary to burden the New Jersey court system further with
the potentially significant numbers of additional case filings that seem likely to follow any such
designation.

I1. If the Fosamax cases are designated as a mass tort, they should be assigned to either
Middlesex County or Bergen County.

Directive #10-07 provides:

Issues of fairness, geographical location of parties and attorneys, and the existing
civil and mass tort caseload in the vicinage will be considered in determining to
which vicinage a particular mass tort will be assigned for centralized
management.

If the Fosamax cases are to be designated as a mass tort, application of these
factors weighs heavily against selection of Atlantic County, and supports selection of either
Bergen County or Middlesex County.

A. Assignment of the cases to Atlantic County would create the appearance of

unfairness and is unsupported by considerations of geographic location and
caseload.

1. Assignment to Atlantic County would create the appearance of unfairness
to Merck because of the Vioxx mass tort proceeding.

When deciding the location of a mass tort, "issues of fairness" is the first factor
under Directive # 10-07. While that term is not defined, it must certainly include ensuring that
not only is there fairness in fact but that there also is the appearance of fairness in the process.

It is well-known to this Court that Merck is the defendant in the highly publicized
mass tort proceeding in Atlantic County involving the drug Vioxx. As would Be expected in a
matter of that magnitude, the litigation has been intense and contentious. Some issues from that
litigation remain on appeal. Although counsel and the Court were and remain cordial,

professional, and respectful towards one another, many issues have been hard-fought. Some of
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the attention drawn to Atlantic County by the Vioxx litigation was cast in terms of
disadvantageous treatment of pharmaceutical corporate defendants in that vicinage. See
American Tort Reform Foundation "judicial Hellholes 2007" at iv, 16-18. Merck submits that
this context creates a risk that assignment to Atlantic County of another Merck mass tort at this
time will create the appearance of unfairness to the company, which is an appropriate factor for
this Court to consider.'®

Additional considerations enhance this risk. The application for mass tort
designation originated with the Atlantic County court, not with the parties'’ or any of the other
six counties in which Fosamax cases were pending. The Atlantic County court itself appears to
have previously acknowledged the geographic inappropriateness of that vicinage, having
transferred seven Fosamax cases to Hunterdon County sua sponte over 1% to 2 years prior.'®
See Orders at Exhibit C. In addition, as described below, see infra §§ II.A.2., I1.B., other factors
such as geography, caseload, and immaturity of Fosamax cases in the Atlantic vicinage strongly
point to either Middlesex or Bergen Counties.

In short, considerations of the appearance of fairness militate against assignment

of a Fosamax consolidated proceeding to Atlantic County.

For similar reasons, the filing of additional cases generally attendant to mass designations, see supra, at §
I.B., is likely to be more pronounced if Atlantic County is selected as the vicinage for a Fosamax mass tort.

None of the plaintiffs currently in Atlantic County has expressed an interest to date in remaining there. As
noted above, although 34 plaintiffs filed their complaints there in March of this year, they all consented to
transfer of their cases to Hunterdon County.

On June 8, 2006, the trial court entered an Order sua sponte transferring Rhys and Dorothy Wass v. Merck
& Co., Inc., Docket No. HNT-L-285-06, from Atlantic County to Hunterdon County based on the finding
that "plaintiffs are residents of the State of New York, and the defendant is headquartered in Hunterdon
County." On February 2, 2007, the trial court entered Orders sua sponte transferring to Hunterdon County
six other cases brought by out-of-state plaintiffs. Each of these orders is attached as Exhibit C.
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2. Atlantic County is least suitable based on location of parties and attorneys.

The second factor for selection of a vicinage identified in Directive #10-07 is
"geographic location of parties and attorneys." This factor suggests that Atlantic County is the
least appropriate location of the three mass tort vicinages. For all 17 New Jersey resident
plaintiffs, Atlantic County is farther than Middlesex County." See Exhibit B. For all but the
two plaintiffs from Ocean County, Atlantic County is farther than Bergen County. Id. With its

New Jersey presence in Hunterdon County and Union County, Merck is closest to Middlesex and

Bergen Counties and farthest from Atlantic County. Id. Atlantic County similarly is least

proximate geographically for plaintiffs' counsel and Merck's counsel. Id. See also page 7, supra.

B. Bergen County and Middlesex County would each be more suitable as an
assigned jurisdiction.

1. Bergen County would be suitable as an assigned jurisdiction due to its
favorable civil and mass tort caseload.

Of the three jurisdictions to which a mass tort could be assigned, Bergen County
has the most favorable mass tort caseload. The 2008 Court Management statistics demonstrate
that Bergen County had only 53 active pending mass tort cases as of June 2008. See New Jersey
Judiciary Court Management, June 2008. Even accounting for additional dismissals in the other
two vicinages, the Bergen County total is far lower than the 3,536 mass tort cases reported for
Middlesex County and the 3,893 mass tort cases reported for Atlantic County. Those statistics
also show that 0% of Bergen County's mass tort cases qualiﬁed as backlog, while the numbers

for Middlesex (20%) and Atlantic (35%) Counties were much higher.*°

The 17 New Jersey plaintiffs hail from Bergen County (1), Essex County (3), Hudson County (2),
Monmouth County (2), Morris County (1), Ocean County (2), Somerset County (1), Union County (4) and
Warren County (2).

20 As described above, see supra at page 8, there was little difference in the non-Mass Tort civil caseloads of

the three vicinages.
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The Bergen County caseload, combined with its reasonable geographic proximity
for the parties and counsel, make it a sensible venue if consolidation is ordered.
2. Middlesex County would be suitable as an assigned jurisdiction due to

geographic considerations and its closer connection to the litigation to
date.

a. Geographic considerations and connection to the litigation to date

Middlesex County would also be suitable as a vicinage for a Fosamax mass tort.

First, Middlesex County has the oldest and most advanced New Jersey cases, with
cases filed over two years ago in 2006. Twenty-five of the 32 pending Middlesex County cases
were filed before March 2008, which is when all 34 Atlantic County cases were filed. Twenty-
two of those 25 were filed in 2006 or 2007. See Exhibit A.

Second, Middlesex County is the venue where more New Jersey plaintiffs have
chosen to file their claims. Eleven of the 17 plaintiffs who are New Jersey residents have filed in
Middlesex Coﬁnty. Id.

Third, the balance of interest in respect of plaintiffs' counsel, as evidenced by
their actions to date, weighs in favor of Middlesex County. Four firms representing 32 plaintiffs
have filed lawsuits in Middlesex County, more than any other New Jersey county. By contrast,
only one law firm, Sanders Viener, has filed cases in Atlantic County (all on the same day inb
March 2008) and that firm signed consent orders agreeing to the transfer of all of those 34 cases
to Hunterdon County. Id.

Fourth, the location of plaintiffs supports Middlesex County. All of the plaintiffs

who live in New Jersey are closer to Middlesex County than to Atlantic County. See Exhibit B.
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Fifth, the location of plaintiffs' counsel supports Middlesex County. Seven of the
ten firms that have filed New Jersey lawsuits are substantially closer to Middlesex County than
to Atlantic County, though also close to Bergen County.?' See Exhibits A and B.

Finally, the location of Merck supports Middlesex County. Merck's corporate
headquarters are closer to Middlesex County than to Atlantic County. Merck also has a major

research facility bordering on Middlesex County. See Exhibit B.

b. The pendency of the Zometa/Aredia cases in Middlesex County
In the July 3, 2008 letter to the Honorable Philip S. Carchman, P.J.A.D., see,

supra, n.1, the Atlantic County trial court indicated that "the Fosamax litigation should be
reviewed for possible assignment to one Judge and coordinatidn with the Zometa/Aredia cases."
As this Court is aware, the litigation referred to in this letter is a Middlesex County mass tort
proceeding involving the drugs Zometa and Aredia. As of August 4, 2008, there were 89 such
Zometa/Aredia cases.

Thus, Middlesex County is both an appropriate vicinage for a Fosamax
coordination and the vicinage of the Zometa/Aredia cases. Should the Court see some benefit in
having the same judge coordinate both of these litigations, that would be an additional
consideration in favor of Middlesex County. Merck submits, however, that any coordination of
the Fosamax litigation should be separate from the Zometa/Aredia litigation as this Court
indicated when it approved the Zometa/Aredia coordinated proceeding and, in its January 22,

2008 Order, excluded the case of Bryant, et al. v. Merck & Co., Inc. and Novattis

2! See supra, at page 7, fn. 4. The three remaining firms are from the Philadelphia area and are therefore

equidistant to Middlesex County and Atlantic County. (Two of those firms selected Middlesex County by
filing cases there.) Another firm is from Pensacola, Florida and has one case, which it filed in Hunterdon
County. To get to New Jersey, this firm would likely fly to Newark Liberty International Airport. Newark,
NI is closer to Bergen and Middlesex Counties than to Atlantic County.
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Pharmaceuticals Corporation, Docket No. MID-L-4985-06, apparently based on Merck's

argument that the case involved the use of both Zometé/Aredia and Fosamax. See Supreme
Court Order, Exhibit D. Similarly, the federal Judicial Panel on Multidistrict Litigation
specifically declined to include Fosamax cases in the federal Zometa/Aredia MDL, finding that
the Fosamax cases "do not share sufficient questions of fact with the claims against Novartis [the
manufacturer of Zometa and Aredia] to warrant inclusion in" the federal Zometa/Aredia MDL.
See Transfer Order in In re: Aredia and Zometa Products Liability Litig., at 2, Exhibit E.

Specifically, although Aredia, Zometa and Fosamax are all considered
bisphosphonates, the medications are used to treat vastly different medical conditions that vary in
both type and severity. Aredia and Zometa, manufactured by Novartis, were approved for
treatment of patients with cancer. In contrast, Fosamax, manufactured by Merck, was approved
primarily for the treatment and p;(eventions of osteoporosis. Fosamax is not indicated for the
treatment of malignancies of any kind.

Aredia and Zometa are administered intravenously to patients with primarily,
advanced breast cancer and multiple myeloma. Depending on the condition being treated,
Aredia is administered over a 2- to 24-hour period for a period of days to up to several months.
Zometa, depending on the condition being treated, is administered as either a single dose or as a
monthly infusion over a period of 15 minutes. In February 2005, Novartis estimated to the FDA
that, since Aredia and Zometa were launched in 1991 and 2001, respectively, approximately 2.8
million patients had been treated worldwide with Aredia and/or Zometa. Fosamax is a tablet that
is self-administered orally by patients with — or at risk of developing — osteoporosis. It can be
taken daily or weekly, depending on the dosage, and it can be safely used by a patient for years.

Fosamax was the fourteenth most prescribed drug in 2006, with over 16.5 million prescriptions.
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As such, Fosamax is prescribed to a much larger patient population than either Aredia or
Zometa.

The development, testing, manufacturing and marketing of intravenous cancer
medications (Aredia/Zometa) on the one hand, and oral osteoporosis medications (Fosamax) on
the other, are also vastly different. Each was developed for different reasons, and for markedly
different users and thus have different clinical trials and different marketing components.

Similarly, there are two distinct groups of medical professionals to whom the two
sets of medications are primarily marketed — oncologists (Aredia and Zometa) and general
practitioners (Fosamax). Significant differences exist in these two types of medical practice,
including the type of knowledge associated with the practice, the medical journals read by each,
the patients treated, and the length of time spent treating the two markedly different patient
groups.

In short, although Aredia and Zometa, on the one hand, and Fosamax, on the other
hand, are bisphosphonates, they were developed for different reasons, tested in different patient
populations, are prescribed to different patient populations, and administered in different ways,
for different medical conditions, by different physicians specialties. Accordingly, even if the
Fosamax cases are designated as a mass tort and assigned to Middlesex County, they should not
be coordinated with the Zometa/Aredia mass tort. Further, the claims against Merck relating to

Fosamax and the claims against Novartis relating to Zometa and Aredia in Bryant, et al. v.

Merck & Co., Inc. and Novartis Pharmaceuticals Corporation, Docket No. MID-L.-4985-06

should be severed and each should be sent to their respective coordinated proceedings.

Alternatively, the case, in its entirety, should remain outside of either coordinated proceeding.
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IIl. The case of Pastorius v. Merck & Co., Inc., Docket No. ESX-1.-6696-07 should be
excluded from any mass tort designation of Fosamax cases.

The case of Pastorius v. Merck & Co., Inc. involves an allegation of injury caused

by both Merck's Fosamax and Procter & Gamble Pharmaceuticals, Inc. and Sanofi-Aventis U.S.
LLC's Actorel. While both drugs are oral bisphosphonates, the Complaint reveals that the
alleged injury is not temporally related to Plaintiff's use of Fosamax. See Exhibit F. There is a

nearly four-year gap between Plaintiff's last alleged use of Fosamax in November 2001 and her

- injury in August 2005. Specifically, as set forth in the complaint, Plaintiff used Fosamax for

only approximately 9 2 months, from February 2001 until November 2001. Id. at paragraph 26.

-After Fosamax, she was prescribed Actonel for approximately 4 years, from November 2001

through October 2005. Id. at paragraph 27. Plaintiff's alleged injury was diagnosed on August
26, 2005. Id. at paragraph 28. Including the Pastorius case in any Fosamax coordination will
only delay the resolution of the Pastorius case for Merck and embroil Procter & Gamble
Pharmaceuticals, Inc. and Sanofi-Aventis U.S. LLC in a mass tort because they have been named
as a defendant in a single case with Merck. In addition, involving two pharmaceutical
companies with competing bisphosphonates in the same coordinated proceeding, especially
given the facts here, complicates discovery by unnecessarily expanding the risk of exposing each
to the other's commercially sensitive documents. Again, if this Court designates the Fosamax
coordination, the claims against Merck relating to Fosamax and the claims against Procter &
Gamble Pharmaceuticals, Inc. and Sanofi-Aventis U.S. LLC relating to Actonel in Pastorius
should be severed, or alternatively, the case, in its entirety should be excluded from a

coordinated proceeding involving Fosamax.
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CONCLUSION

For the foregoing reasons, this Court should not designate the Fosamax cases as a
mass tort at this time. If the Court does choose to designate the Fosamax cases now, the
litigatidn should be assigned to either Bergen County or Middlesex County. If a designation is

made, the claims against each pharmaceutical defendant in Bryant, et al. v. Merck & Co., Inc.

and Novartis Pharmaceuticals Corporation, Docket No. MID-L-4985-06 and Pastorius v. Merck

& Co., Inc., Docket No. ESX-1.-6696-07 should be severed or the cases in their entirety should

be excluded from any Fosamax coordinated proceeding.
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, Remonia M. Stallard v. Merck & Co., . Sanders Viener Grossman, 100 Herricks Road
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: Co., Inc. ] P.C. Philadelphia, PA ._.m._ow
4 Qhi Shirley P. Hite and Kenneth D. Hite, 2980 The Levensten Law Firm, 1325 Spruce Street
85 Hite, Shirley P. her husband v. Merck & Co.. Inc. Camden | L-3260-08 m\mo\moo,m LA P.C. Philadelphia, PA 19107
Page 5 of 7




FOSAM

1
H

AX® CASES |

NN

EW JERSEY - SORTED BY DATE FILED

Isabel _,,\_mazmm: and Roland \ I
. . ‘The Levensten Law Firm, - 1325 Spruce Street
86| Martineau, Isabel Martineau, :mmh_:m_wwza v. Merck & | Camden | L-3258-08 m\mo\moo.m MA P.C. Philadelphia, PA 19107
\ . . . The Levensten Law Firm,. 1325 Spruce Street
87| Points, Violet Lee {Violet Lee Points v. Merck & Co., Inc.] Camden | L-3284-08 | 6/20/2008 OK P.C. Philadelphia, PA 19107
Theresa Vara-Dannen and ,
gg| VADaeM | Christopher Dannen, her husband v.| Camden | L-3280-08 | 620/2008 | T | ThetevenstenlawFim, | 1325 Spruce Strect
Merck & Co., Inc. e phia,
. . Anapol, Schwartz, Weiss, | 1040 Kings Highway North
89 | Sparling, Monica B. | -Monica B. mnm;__nm v Merck & Co.. | \jiqdiesex | L-5087-08 | 6/23/2008 NY Cohan, Feldman & Suite 304
) Smalley, P.C. Cherry Hill, NJ 08034
42 Broadway
90 Baucom, Rachel Rachel Baucom v. Merck & Co., Inc. Union L-2245-08 | 6/25/2008 NC Oshman & Mirisola, L.L.P. 10th Floor
New York, NY 10004
: 42 Broadway
91 Harper, Kathy Kathy Harper v. Merck & Co., Inc. Union | L-2246-08 | 6/25/2008 CA Oshman & Mirisola, L.L.P. 10th Floor
New York, NY 10004
42 Broadway
92 ‘Kubitz, Sandra Sandra Kubitz v. Merck & Co., Inc. Union L-2240-08 | 6/25/2008 IL Oshman & Mirisola, L.L.P. 10th Floor
New York, NY 10004
- - 42 Broadway
g | McWillams. Donald | Donald Ray zmo%____q_mam v-Merck& | nion | L-2247-08 | 6/25/2008 CA | Oshman & Mirisola, L.L.P. 10th Floor
ay - NG New York, NY 10004
erad ani N el A 42 Broadway
94 _u_mnm _wﬂ“m. Ghislaine _u_moﬁm _%M_m v.Merck& | nion | L-2241-08 | 6/25/2008 NJ | Oshman & Mirisola, L.L.P. 10th Floor
v New York, NY 10004
. 42 Broadway
95| Stelmack, GloriaJ. | ©'ona - ma_am__mn v.-Merck & Co., | nion | L-2242-08 | 61252008 L Oshman & Mirisola, L.L.P. 10th Floor
) : New York, NY 10004
: 42 Broadway
96| Thornton, Geniel | Geniel Thornton v. Merck & Co., Inc.| Union L-2243-08 | 6/25/2008 uTt Oshman & Mirisola, L.L.P. 10th Floor
New York, NY 10004
. 42 Broadway
97 Ward, Betty Betty Ward v. Merck & Co., Inc. Union L-2244-08 | 6/25/2008 FL Oshman & Mirisola, L.L.P. 10th Floor
New York, NY 10004 .
Penniston, Dorothy |Dorothy H. Penniston v. Merck & Co., } y The Levensten Law Firm, 1325 Spruce Street
98 H Inc. Camden | L-3308-08 | 6/25/2008 AZ P.C. Philadelphia, PA 19107

Page 6 of 7




" FOSAMAX® CASES IN NEW JERSEY - SORTED BY DATE FILED

1040 Kings Highway North

¢ Fo)

. Anapol, Schwartz, Weiss,
99 Asciutto, JOAnn JoAnn Asciutto v. Merck & Co., inc. | Middlesex | L-5365-08 | 7/2/2008 PA Cohan, Feldman & Suite 304
) Smalley, P.C. Cherry Hill, NJ 08034
Carola A, Gately and James W. .
; The Levensten Law Firm, 1325 Spruce Street
100] Gately, Carola A. | Gately, her ::mc_msﬂa v. Merck m_ Co.,| Camden | L-3704-08 | 7/18/2008 CA P.C. Philadelphia, PA 18107
Rozella C. Hartman v. Merck & Co., The Levensten Law Firm, 1325 Spruce Street
101| Hartman, Rozella C. Inc. Camden | L-3707-08 | 7/18/2008 1A P.C. Philadelphia, PA 19107
: Justice, Wanda Wanda Charlene Justice v. Merck & The Levensten Law Firm, 1325 Spruce Street
192] " Charlene Co., Inc. Camden | L-3705-08 | 7/18/2008 | TN P.C. Philadelphia, PA 19107
. - - . ' : Anapol, Schwartz, Weiss, | 1040 Kings Highway North
103] o=335y Christine wﬁﬁ” %._._m,\ﬁaﬁqmmwﬂwumﬂ m_ ‘Middlesex | L-6564-08 | 8/11/2008 TX Cohan, Feldman & Suite 304
’ ! ) v Smalley, P.C. Cherry Hill, NJ 08034
Page 7 of 7




New Jersey Residents Who Have Filed Fosamax Lawsuits and
Plaintiffs' and Defendant's Counsel Who Have Offices in or near New Jersey

T T
L
& -

S D
e

i

i




W

RECEIVED AND
FILED

JUN 08 20

ATLANTIC COUNTY

By the Court:

LAW DIVISION

RHYS WASS and DOROTHY WASS, - -

PlsintifK(s),

vE.

MERCK & CO., INC,,

Defeadant(s).

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
ATLANTIC COUNTY

' DOCKET NO. ATL-L-4082-06

T PRTS0e
Civil Action

ORDER TO TRANSFER VENUE

THIS MATTER bcing opened on the court’s own motion, and the court having reviewed

the complaint filed in this matter, and it appearing that the plaintiffs are residents of the State of

New York, and the defendent is headquartered in Hunterdon County, and for good canse shown;

nmmﬁs_ﬁf"ayof

4:3-3, that veaue shall be transferred to Mimterdon County,

2006, ORDERED that pursuant to Rnle




SUPERIOR COURT OF NEW JERSEY

#erck & Co inc.

W COUNTY ~ LAW DIVISION
Marilyn Lamar & _Robolt Lamar _

PLAINTIF? CIVIL ACTION
ve. ORDER OF DISPOSITION RECEIVED AND

4 FILED
ooorervor Aivetien 27 Fep 02 2

DEFENDANT . ATLANTIC COUNTY
LAW DIVISION
- [ '

IT 1S ON THIS day of ) 2097 OROERED that this matter ia.
reby disposed and ¢ to the conditions of any formal consent sipulstion hereinaer filed by the
rﬁudu.bﬂ;ebl ..
80 Comp. Name Change <1zgeh°yw-o-oism
81 Comp. Other Summary Proceeding 17 by Stat. Art/S0 dey dism.

08 Default Judgment 27 Seftied Friandly Hearing Comp..

82 Dafeult Judpmerit Proof Hrg. i 23 Setiad notid:d. for Trial, Arb., other

Completed CDR/Friandly Hrg. Not Comp. o

7 10 Dism. By Ct. wiprejudice- 25 Settiod while sched. for Stat. Arb.

12 Dism. By Ct. w/o prejudice ' 26 Settied while sched. for other COR

11 Dism. Rule 1:18-7 . 24 Seftled while sched, for Trial

45 innctivated E 09 Summary Judgment

04 Partislly Tried 14 Transferred o Hunterdon County

18 Reinstated 15 Transferred ® Another Court

28 Settied by other COR 05 Tried 40 Comp. wiJury

19 of Arb. Award 07 Tried to Comp. W/o Jury

853 Settled Prior to Medtation 54 Setiled — Mediation

57 Setlled Prior to Settiement Cont.

30 Voluntary Dismiesal — Voluntsry Binding Arbitration

26 Setisd — Con!, wiiudga

Plaintift tailed to appesr. Action dismissed for Lack of Prosecution
Defendant falled to appesr. Strike Defendant’s pleadings. Defenses are suppresced.
Plaintiff and Dafendaqt falled (o appear. Action dismissed, defensss suppressed.

e Marc D. Grossman, 'Esq.
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REC ILED
SUPER}g{'\'Vg%ET OF MJ
HUNT !39.::2 CGUNTSUPERIOR COURT OF NEw JERSEY
ATLANTIC COUNTY - LAW DIVISION
B0IFEB 13 NI 59

Allison Rosenberg
" L‘ .T Y CL (1Y { :

PLAINTIFF SR -

ve. ' omb;%hr DISPOSITION "Ecﬁ'g.v'_gm |
' . HvT L94-01 FEB
Merck & Colne. ' DOGKET NO: ATEA=1T118:08 02 2007
' | : ATLANTIC COUNTY
DEFENDANT - " tawovision

IT IS ON THIS_A,'onLyM___EQ) mﬂoauemmmws

hereby disposed and subject to the conditions of eny formal coneent sﬁpuhtion hereinafer filed by the
perties due to the following:

B0 Comp. Name Change B 12 §0-Day Dismissal .

81 Comp. Other Summary Proceeding 17 Setiled by Stat. ArtyS0 day dism.

08 Default Judgment .27 Settled Friendly Hearing Comp.

62 Default Judgment Proof Hrg. 23 Settiad not sched. for Trial, Arb., other
Completed CDR/Friendly Hrg. Not Comp.

10 Dism. By CL wiprejudice 25 Settled while sched. for Stat. Ard

12 Dism. By Ct. w/o prejudice 26 Settied while sched. for other CDR

11 Dism. Rule 1:13-7 24 Settied while schad. for Trial

45Inacﬁv-t_erdm OOSUmryJugganm

04 Pertialty Tri 14 Transfeired t© Hunterdon County,

18 Reinstated 16 Transferred 0 Another Court

28 Setiied by other COR 08 Tried to Comp. w/Jury

10 Settied/Confirmation of Arb, Award 07 Tried to Comp. w/o Jury

53 Settled Prior to Mediation B 54 Settled ~ Mediation

57 Settied Prior t© Setllement Coif. 20 Settied — Corf. w/Judge

33 Vdunhry Dismissal — Volunrtary Binding Arbitration

Plaintift falied to appesar. Aciion dismissed hr Lack of Prosecution
Defendant failed (o appear. Strike Defendant's pieadings. Defenses are suppressed.
{J Pisintiff and Defendent falied to appear. Action dismissed, defenm suppressed. -

e Marc D, Grossman, Esq.

03/16/06



RECEWEDIF ILED
SUPERIOR COURT OF HJ
. HUKTERDCY COUNBUPERIOR COURT OF NEW JERSEY
ATLANTIC COUNTY ~ LAW DMISION

"HIFEB 13 PHI2: 00
DEFUTY CLEZRR L‘ q6‘0 7
CIVIL DeKAG ikcon .
ORDER OF DISPOSITION RECEIVED AND
. FILED
DOCKET NO: 1711406 FEB 02 201
" ATLANTIC COUNTY
LAW DIVISION

D&QD ' .209}z ORDERED that this matier is

Beverly Schaefor
) PLAINTIFF
'’
" |merck & Co Inc.
DEFENDANT .
IT I8 ON THB__Aday of _
hersby disposed

perties due t the following:

80 Comp. Name Chanqa

81 Comp. Other Summary Proceeding
08 Defaul Judgrment

82 Default Judgment Proof Hrg,

11 Dism. Rule 1:13-7

45 Inactivated

04 Pertlally Tried

18 Reinstated

28 Settied by other COR :

19 Settled/Confirmation of Arb, Award
63 Settiad Prior to Mediation

57 Settlod Prior to Settlemeni Conf.

30 Votuntary Dbmlnnl - Voluntary Blnding Arbltre’don

and subject to the conditions of any formal consent stipuletion hereinafter filed by the

12 80-Day Dismissal
17 Settied by Stat. Ab/E0 dey dism,

Plahtlﬂ‘faihd to appear. Action dismissed for Lack of Prosecution
Defendent falled to appear. Strike Defendant's pleadings. Defenses are suppr»ud
Plaintiff and Dofendam failed to appesr, Action dismissed, de'amas suppressed.

Completed
10 Dism. By Ct w/prejudice .
12 Dism. By Ct. wio prejudice

L+ o Mare D, Grossman, Esq.

03/16K06
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SUPER ‘:_5’ "'-D/FILED
R

}-,'ugr J"t,' .-
COURT OF NEW JERS
| e S o n e
- . - PN 2: 02
on Marovich ) . D P ,
{on. ORDER OF DISPOSITION RECEIVED AND
: . ‘ W' " 407 FILED
Merck & Co Ine. DOCKET NO: AF-#744506  FEB (2 2007
DEFENDANT ATLANTIC COUNTY
. LAW DIVISION

| T iS ON THIS_;&x_dayof P& : 2607 ORngEﬂﬁatthnmﬂbrh

hereby disposed and subject to the conditions of sny formal oonsem stipulstion hereinatter filed by the
parties due fo the following:

80 Comp. Neme Change . O 12 50-Day Diemissal
81 Comp. Other Su‘;mry Pmoeedhg
08 Default Judgme o 27 Settied Friendly Hearing Comp.
I:I 82 Default Judgment Pmof Hrg. .

Completed ) COR/Friendly Hrg. Not Comp.
10 Dism. By Ct. wiprejudice ) [ 25 Settied while sched. for Stat. Arb.
12 Dism. By Ct. wio prejudice . B 26 Settied while sched. for other COR -
11 Dism. Rule 1:13-7 } ' 24 Settied while eched. for Trial
45 Inactivated 00 Summary Judginent
04 Partially Tried 14 Transterred to Hunterdon County
18 Reinstated T 18 Transferred to Another Court
28 Settled by other CDR 0S Tried to Comp. widury
10 Settied/Confirmation of Arb. Award Q7 Triad to Comp. wio Jury
53 Settled Prior to Medistion : 54 Settied — Mediation
57 Settied Prior to Settlamant-Cont, 29 Seftied - Cont. wiludge
sovmnsnm-vaunmmmmmmn ’ ’ S
B Plaintm falled to appesr, Action dismissed for Lack of Prosecution .
o Defendant faiied to eppear. Strike Defendant’s pleadings. Defenses are suppressed.

Plaintif end Defendant failed to appear. Action dismissed, defenses suppressed.

CAROL E. HOGBEE, PJ.Cv.

o Mare D. Grossman, Esq.

03/16/08



RECEIVED
SUPERID iwﬁ%r”
NURZT N C2UNT ¥ suPERIOR COURT OF NEW JERSEY
\ : 'ATLANTIC COUNTY — LAW DIVISION
WMIFEB IS pyy: 53

- [Agrienne Gampel e
. u~l g -" y meyy
. PLAINTIFF w‘r’.‘_‘ﬂ;Y':an. ACTION )
N ORDER OF DISPOSITION RECEIVED AND
_ L-\(~=7 FILED
Merck & Co Inc. . DOCKETNO: AR-AAMR: e 02 2007
DEFENDANT ATLANTIC COUNTY

- LAW DIVISION

1S ON THIS A deyor_ Cab . 2097 ORDERED that this matier is
hereby disposed and subject to the conditions of any formel consent stipulation hereinafter filed by the
parties due to the following:

80 Comp. Name Change 3 12 50-Day Dismissal
8% Comp. Other Sumimary Proceeding B 17 Settied by Stal. Artv50 day dism.
08 Default Judgment 27 Settied Friendly Hesring Comp.
BzghultJu:g:mmProoerg O 2agmnd:’;r:d.h'rru.m.,m
mplete ren rg. Not Comp,

] 10 Diem. By Ct. wiprejudice 25 Setiled while sched. for Stat. Arb.
12 Dism. By Ct. w/o prejudice 28 Settled while sched. for other CDR
. 1 Dism. Rule 1:13-7 24 Settied while sched. for Trial
o ried "B 94 Trangtoned to o County
04 Pastially T ] 14 ad Y0 Hun\erdon
18 Reinstatod 16 Transferred to Another Court
26 Settied by other COR 08 Tried %o Comp. widu
18 Settied/Confirmation of Arb. Award 07 Yried to Comp. w/o Jury
53 Seftled Prior to Mediation 54 Sattied — Mediation
57 Settled Prior to Setflement Con. {3 29 Settied - Cont. w/ludge
30 Voluntery Dismissal ~ Volurﬂnlyﬂhdm Arbitration - '

B Plaintiff fafled to appear. Action dismiesed for Lack of Prosecution
Defendant falled to appear. Strike Defendant's pleadings. Defenses are suppreesed

O Plaintiff end Defendant falled to appear. Action dismissed, defenses suppressad,

oc. Marc D. Grossman, Esq.

03/16X06



RECEIVED/FILED

SUP.P}.:Q COURT OF NJ . '

AURTCRD 2 CallTY SUPERIOR COURY OF NEW JERSEY
. ATLANTIC COUNTY ~ LAW DIVISION
WAFEB 13 P02

Mercedes C. Gonzalez 7
i el R L-12 9
- PLAINTIFE ST o™ o, acmon x .
ve. ORDEROF DISPOSITION  ‘RECEIVED AND
’ . (.:'[/Z -'0;7 FILED
|Merck & Co Inc, . DOCKET NO: FEBOZN
DEFENDANT - ATLANTIC COUNTY .
_ ‘ LAW DNISION
s on wsdem#___, zo_ﬂouoeasp thet this matter is
hereby disposed and subject to the cond of any formal concent -stipulation hereinafer filed by the
parties due to the following: ' '
) 80 Comp. Name Change . E 12 50-Day Dismissal
] 81 Comp. OMStmmryProoeedhg . 17 Setfied by Stat. A/80 day diem.
L] 08 Defauit Judgment B 27 Seitied Friendly Hearing Comp.
(] 82 Defsutt Judgment Proof Hry. 23 Settled not sched. for Trial, Arb., cther
. Completed _ CDORfFriendly Hrg. Not Comp.
10 Dism, By Ct. wiprejudice 25 Settied while sched. for Stet. Arb.
12 Dism. Byc1. wio prejudice 26 Settled while sched. for other COR
11 Dism. Rule 1:13-7 [ 24 Settied white sched. for Trial
45 insctivated E 09 Summary Judgment
04 Partislly Tried 14 Transferred 10 Hunterdon County
18 Reinstated 15 Trensferred to Another Court’
26 Settled by other CDR 05 Tried to Comp. WJiury
19 Settled/Confirmation of Arb. Award 07 Tried to Comp. wip Jury .
63 Settied Prior to Medlation 54 Settied — Medistion .
57 Settied Prior to Setiement Conf. ] 20 Settied — Cont. widudge
SOVolunhry Dismissal — Voluntary Binding Arbitration . : o .
Plalntlff fatled to appesr. Action dismissed for Lack of Prosecution :
Defendant falled to appear, Strike Defendant's pleadings. Defenses are suppressed.

Plaintiff and Defendant failed to eppear. Aciion dismissed, defenses suppressed.

e Marc D, Grossman, Eeq.

03/16/06



SUPREME COURT OF NEW JERSEY

On application made pursuant to Rule 4:38A and the Mass Tort Guidelines
promulgated by Directive #10-07 in accordance with that Rule, it is hereby ORDERED
that ;ill pending and future actions seeking damages or other relief arising out of the use
of the drugs Zometa or Aredia, except the matter of Bryant et al v. Merck & Co., &
Novartis Pharmaceutical Corp., MID-L-4965-06, are designated as a mass tort for
centralized case management purposes; and

It is FURTHER ORDERED that any and all such complaints that have been filed
in the various counties and that are under or are awaiting case management and/or
discovery shall be transferred from the county of venue to Superior Court, Law Division,
Middlesex Counfy and assigned to the Honorable Jamie D. Happas, with the assistance of
Special Master Agatha N. Dzikiewicz, and that, pursuant to N.J. Const. (1947), Art. VI,
sec. 2, par. 3, the provisions of Rule 4:3-2 governing venue in the Superior Court are
supplemented and relaxed so that all future such complaints, no matter where they might
be venued, shall be filed in Middlesex County'and assigned to Judge Happas; and

It is FUTHER ORDERED that Judge Happas shall oversee all management and
trial issues for such cases and may, in her discretion, return such cases to the original
county of venue for disposition; and

It is FURTHER ORDERED that no Mediator or other Master may be appointed

in this litigation without the express approval of the Chief Justice.

For the Court,
/s/ Stuart Rabner
Chief Justice

Dated: January 22, 2008



JUDICIAL BAHIEL ON
BULTIDISTRICT LiTIGATION

Wi : 750 APR * 8 2006

FILED
RELEASED FOR PUBLICATION GLERK'S OFFICE

DOCKET NO. 1760
BEFORE THE JUDICIAL PANEL ONM ULTIDISTRICT LITIGATION
IN RE AREDIA AND ZOMETA PRODUCTS LIABILITY LITIGATION

BEFORE WM. TERRELL HODGES,” CHAIRMAN, JOHN F. KEENAN, D.
LOWELL JENSEN, J. FREDERICK MOTZ,” ROBERT L. MILLER, JR.,
KATHRYN H. VRATILAND DAVID R. HANSEN," JUDGES OF THE PANEL

TRANSFER ORDER

This litigation currently consists of fifteen actions pending in the Eastern District of New York,
fifteen actions in the Southern District of New York, four actions in the Middle District of Tennessee
and one action in the Western District of Oklahoma, as listed on the attached Schedules A and B.!
Before the Panel is a motion, pursuant to 28 U.S.C. § 1407, brought by plaintiff in one Eastern District
of New York action for coordinated or consolidated pretrial proceedings of all actions in the Eastern
District of New York or the Southern District of New York. Moving plaintiff avers that plaintiffs in
the other actions and potential tag-along actions in those two districts support the motion. Plaintiffs in
at least four additional potential tag-along actions pending, respectively, in four districts? also support
the motion. All defendants — Novartis Pharmaceuticals Corp. (Novartis), Merck & Co., Inc. (Merck),
Procter & Gamble Pharmaceuticals, Inc. (P&G), and sanofi-aventis U.S. LL.C (Aventis) — oppose the
motion. Plaintiffs in the four Middle District of Tennessee actions and a Northem District of Florida
potential tag-along action also oppose the motion. In the event the Panel orders centralization over their
objections, these plaintiffs and defendant Novartis would support centralization in the Middle District
of Tennessee.

On the basis of the papers filed and hearing session held, the Panel finds that the actions in this
litigation listed on Schedule A involve common questions of fact, and that their centralization under
Section 1407 in the Middle District of Tennessee will serve the convenience of the parties and witnesses

" Judges Hodges, Motz and Hansen took no part in the decision of this matter.

I'ne Panel has been notified of 35 related actions pending in multiple federal disfricts. In light of the
Panel’s disposition of this docket, 34 of these actions will be treated as potential tag-along actions. See Rules
7.4 and 7.5, R.P.JPM.L, 199 F.R.D. 425, 435-36 (2001).

2 Middle District of Florida, Middle District of North Carolina, Northern District of Ohio, and Western
District of Texas.

IMAGED APR 1 8 2006 OFHCIAL F”.E COPY
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and promote the just and efficient conduct of this litigation. The Schedule A actions assert claims
against Novartis arising from ingestion of Aredia and/or Zometa, prescription medications used in the
treatment of cancer. Specifically, these actions present complex common factual questions concerning,
among other things, 1) the development, testing, manufacturing and marketing of the two Novartis
drugs, and 2) Novartis’s knowledge concerning their alleged adverse effects, in particular, the potential
for each drug to cause osteonecrosis of the jaw. Centralization under Section 1407 is necessary in order
to eliminate duplicative discovery; prevent inconsistent pretrial rulings; and conserve the resources of
the parties, their counsel and the judiciary.

The Panel further finds that centralization of the actions listed on Schedule B would neither
" serve the convenience of the parties and witnesses nor further the just and efficient conduct of this
litigation at this time. Four of these actions are brought solely against Merck and concern its drug
Fosamsax. The fifth action, which involves the drug Actonel, is brought against P&G and Aventis.
Both Actonel and Fosamax, so-called oral bisphosphonates, are used in the prevention or treatment of
osteoporosis and are available without prescription. Movants have failed to persuade us that any
common questions of fact between the actions against Novartis and the actions against the other
defendants are sufficiently numerous to justify Section 1407 transfer of the latter group. Alternatives
to transfer exist that can minimize whatever possibilities there might be of duplicative discovery and/or
inconsistent pretrial rulings. See, e.g., In re Eli Lilly and Company (Cephalexin Monohydrate) Patent
Litigation, 446 F.Supp. 242, 244 (J.P.M.L. 1978); see also Manual for Complex Litigation, Fourth §
20.14 (2004). For the same reasons, the Panel is persuaded that claims against Merck in three Schedule
A actions® do not share sufficient questions of fact with the claims against Novartis in those actions to
warrant inclusion in the MDL-1760 proceedings.

We conclude that the Middle District of Tennessee is an appropriate transferee forum for this
litigation. The Middle District of Tennessee has 1) pending actions, including putative nationwide class
actions, in which pretrial matters have been proceeding; and 2) the endorsement of some plaintiffs and
the common defendant, in the alternative. Furthermore, centralization in this forum permits the Panel
to effect the Section 1407 assignment to a suggested transferee district that is currently handling few
other multidistrict litigation dockets.

IT IS THEREFORE ORDERED that, pursuant to 28 U.S.C. § 1407, the actions listed on
Schedule A and pending outside the Middle District of Tennessee are transferred to the Middle District
of Tennessee and, with the consent of that court, assigned to the Honorable Todd J. Campbell for
coordinated or consolidated pretrial proceedings with the actions listed on Schedule A and pending in
that district.

> Shirley Grizzle v. Novartis Pharmaceuticals Corp., et al., S.D. New York, C.A. No. 1:06-366; Burdette
Burt v. Novartis Pharmaceuticals Corp., et al., S.D. New York, C.A. No. 1:06-368; and Jack Cuthbert v.
Novartis Pharmaceuticals Corp., et al., S.D. New York, C.A. No. 1:06-387.
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IT IS FURTHER ORDERED that claims against Merck in the three Southern District of New
York actions listed in footnote 3 are simultaneously separated and remanded to the Southern District .
of New York.

IT IS FURTHER ORDERED that, pursuant to 28 U.S.C. § 1407, transfer is denied with respect
to the actions listed on Schedule B.

IT IS FURTHER ORDERED that this docket, originally named MDL-1760 - In re

Bisphosphonate Drugs Products Liability Litigation, is renamed as follows: MDL-1760 —In re Aredia
and Zometa Products Liability Litigation.

FOR THE PANEL:

7 Fa)

-John F. Keenan
Acting Chairman




SCHEDULE A

MDL.-1760 — In re Aredia and Zometa Products Liability Litigation

Eastern District of New York

Zena Biocca v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-170
Linda H. Johnson v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-176
Mindy J. Knopf'v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-188
John Bartoli v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-189

o Margaret Cartelli v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-191
Elaine Guilbeau v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-192
Michel Hendrix v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-194
Glenn Hiller v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-195
Victor Kalily v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-196
K. Thomas Punnose v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-199
Loretta Gee v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-257
Runette Champion v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-258
Mayra Martinez v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-259
Karlene Hogan, etc. v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-260
Arlene Perkins v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-261

Southern District of New York

Helen E. Shrum v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-363
Nancy Radin v. Novartis Pharmaceuticals Corp., C.A, No. 1:06-364
Shirley Grizzle v. Novartis Pharmaceuticals Corp., et al., C.A. No. 1:06-366
Patsy Carter v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-367
Burdette Burt v. Novartis Pharmaceuticals Corp., et al., C.A. No. 1:06-368
- Jacqueline Wilson v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-369

Gary Fry v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-370
Linda Wallace v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-371

&b Charles Ulatowski v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-373
Gary Stevens v. Novartis Pharmaceuticals Corp., C.A. No. 1:06-374
Jack Cuthbert v. Novartis Pharmaceuticals Corp., et al., C.A. No. 1:06-387

Western District of Oklahoma

.
- Linda-dngram;-ete—~v-—Novartis Pharmaceuticals CorpC. A No. 5:05-913
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Middle District of Tennessee

Angela Wood, et al. v. Novartis Pharmaceuticals Corp., C.A. No. 3:05-716
Terry Anderson, et al. v. Novartis Pharmaceuticals Corp., C.A. No. 3:05-718
Susan Becker, et al. v. Novartis Pharmaceuticals Corp., C.A. No. 3:05-719




SCHEDULE B

MDL-1760 — In re Aredia and Zometa Products Liability Litigation

Southern District of New York
Margaret Peggy Harth v. Merck & Co., Inc., C.A. No. 1:06-361
Ramon L. Harrison v. Merck & Co., Inc., C.A. No. 1:06-365

Suzanne Dengel v. Merck & Co., Inc., C.A. No. 1:06-372
Lena Simmons v. Proctor & Gamble Pharmaceuticals, Inc., et al., C.A. No. 1:06-454

Middle District of Tennessee

Gwendolyn Wolfe, et al. v. Merck & Co., Inc., C.A. No. 3:05-717




SEEGER WRISS LLP -

550 Broad Street, Suite 920
Newark, NJ 07102-4573
(973) '639-9100 telephone
(973} 639-9393 facgimile
Attorneys for Plaintiff

DEBRA LYNN PASTORIUS,

Plaintiff,

MERCK & CO., INC.,
PROCTER & GAMBLE
PHARMACEUTICALS, INC., and

RECEIVED and FILELY
Oftice of the Superior Court Glerk
by Deputy Clerk of tha Superior Court

Alg R4 207
ESSEX

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: ESSEX COUNTY

s s {556 -07

CIVIL ACTION

COMPLAINT &
JURY TRIAL DEMANDED

SANOY¥I-AVENTIS U.8. LLC,

Defendants.

Plaintlff, DEBRA LYNN PASTORIUS, by and through her
attormeys, alleges the followiné upon inforwmation and belief
{including an investigation made by and through Plaintiff’s
counsel), except those allegations that pertain to Plaintiff,
which are based on personal knowledge.

BACKGROUND

1. This is an action for damages suffered by Plaintiff,

as a direct and proximate result of the negligent and wrongful
conduct of Mexck & Co., Inc. (“Merck”), Procter & Gamble
Pharmaceuticals, Inc. ("P&G*) and sanofi-aventis U.S. LLC
("sancofi-aventis”) (hereinafter collectively referz:ed to asm

*Defendants”), in connection with the design, development,
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manufacturé, testing, packaging, promoting, wmarketing,
distribution, labeling, and/or sale of the pharmaceutical
products known as Fosamax and Actonel (hereinafter referred to
as ‘“Fosamax,” “Actonel” or collectively, *the subject
products®) .

2. At all times material hereto, Merck was engaged in
the business of designing, developing, manufacturing, testing,
paékaging, promoting, marketing, distributing, labeling and/or
gelling Fosamax.

3. At all times material hereto, P&G and sanofi-aventis
were engaged in the business of designing, developing,
manufacturing, testing, packaging, promoting, marketing,
distributing, labeling and/or selling Actonel.

JURISDICTION AND VENUE

4. This 'is an action for damages that exceed the
jurisdictional minimum of this Court.

5. Venue 1s proper in this County pursuant to Rule 4:3-
2 in that Defendante do business in Bssex County.

6. This suit is brought under the New Jersey Products
Liability Act, N.J.S.A. 2A:58C-1, et seqg. ("Products Liability
Act*), and the New Jersey Consumer Fraud Act, N.J.S.A. 56:8-1,
et seq. (“Consumer Fraud Act”), to recover damages and other

relief, including the costs of suit and reasonable attorneys’

. and expert fees, for the injuries Plaintiff has sustained as a
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result of Defendants’ acts and omissions in violation of New

Jersey’s Products Liability Act and Consumer Fraud Act.

PARTIES
7. Plaintiff, Debra Lynn- Pastorius, is a resident of
Mega, Arizona.
8. The Defendant, Merck, is a New Jersey corporation,

which has its principal place of business at One Merck Drive,
P. O. Box 100, Whitehouse Station, New Jersey 08889-0100 and
does business in Essex County.

9. The Defendant, Procter & Gamble, is an Ohio
corporation, which has ite principal place of business at One
Procter & Gamble Plaza, Cincinnati, Ohio 45202 and does
business in Esséx County.

10. The Defendant, sanofi-aventis, is a New Jersey
corporation, which has ite principal place of buasiness at 55.
Corporate Drive, Brildgewater, New Jersey 08807 and does

business in Essex County.

FACTUAL ALLEGATIONS

11. PFosamax -and Actonel fall within a class of drugs
known as bisphosphonates. Bisphosphonates inhibit the
breakdown or turnover of bone and are used for treéting bone
conditione such as osteoporosis and Paget’s disease. Other

drugs within this class, such as Aredia and Zowmeta, are given
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to certain patienta with advanced cancers that have
metastasized to the bone as a cémponent of their treatwent
therapy, but Are not indicated for use in non-cancerous
conditions such as osteoporosis.

12. The Pood and Drug Administration (“FDA”) approved

" Fosamax for the treatment of osteoporosis and Pagetfa dieeése
in September 1995,

13. The FDA approved Actonel for the treatment of
Paget’'s disease 1in March 1998, and soon after for post-
menopausal osteoporosis as well.

14. Fosamax is the world's top-selling bisphosphonate
and Merck'’'s second-best selling drug; with more than 22
million prescriptiéns in 2005.amounting to $3.2 billion in
sales.

15. Actonel is the world’'s second best-selling
bisphosphonate, earning $2.1 billion in 2005.

16. shortly after the approval of Fosamax and Actonel,
reports of osteonecrosis of the jaw in cancer patients being
treated with bisphosphonates began to emerge.

17. Osteoneérosis of the jaw is a serious and painful
medical condition in which bone tissue does not heal after
minor trauma, resulting in exposed bone. Complicationé

include ulcerations of the lining of the mouth, infection,

oy
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fracture and permanent disfigurement. Once osteonecrosis
occurs, it is virtually impossible to reverse.

18. In 2004, an article in the Journal of Oral and
Maxillofacial Surgery confirmed a causal 1link between
bisphosphonate use in canéer patients and the occurrence of
osteonecrosis of the jaw.

19. Dentists and oral surgeons are now being advised by
state dental associationsgs to refrain from using any invasive
procedure (such as drilling a cavity) on any patient taking a
bisphosphonate.

20. Defendants knew or should have known that Posamax
and Actonel, as a nitrogenous bisphosphonates, shared the
class effects of other mnitrogenous bisphosghonates.

21. Defendants knew and or should have known that
bisphosphonates, including Fosamax and Actonel, inhibit
endothelial cell function, inhibit wvasgcularization of the
affected area, and induce ischemic changes specific to
patients mandibles (lower jaws) and maxillae (upper jaws) and
that these ischemic changés appear to be cumulative in nature.
As a result, a minor injury or disease can develop into a
non-healing ;ound. 'That in turn can progress to widespread

necrogis (bone death) and osteomyelitis (inflammation of bone

marrow) .
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22, Despite this aforementioned knowledge, Defendants
failed to implement further study of the risk of osteonecrosis
of the jaw relative to Fosamax.

23. At all times material hexreto, Defendants knew or

should have known that the risks of the subject products

included severe and permanently disfiguring side effects.

24. At all times material hereto, the Defendants, by and
through.their agents, servants and/or employees, faiied to
warn physiciana and consumers, including  Plaintiff, of the
risk of developing osteonecrosis of the jaw when using their
respective products.

25. At all times material hereto, the Defendants, by and
through their agents, servants, and/or employees, negligently
and recklessly marketed, distributed and sold the subject
products without adeguate warnings of their serious side

effects and unreasonébly dangerous risks.

Plaintiff‘s Use Of Fosamax and Actonel
26. Plaintiff, Debra Lynn Pastorius, was prescribed and
took Fosamax from on or about February 2, 2001 through on or
about November 30, 2001. |
27. Plaintiff, Debra Lynn Pastorius, was prescribed and
took Actonel from on or about November 30, 2001 through on or

about October 31, 2005.
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28. As a direct and proximate result of using the
subject products, Plaintiff was diagnosed with osteonecrosgis
of the jaw on August 26, 2005.

29. Plaintiff, Debra Lynn Pastoriugs, as a direct and
proximéte result of using the subject products, has suffered
permanent disfigurement, pain, suffering and other damages asa
a result of her injuries.

30. Plaintiff, Debra Lynn Pastorius, would not have used
the subject products and would not have suffered injury had
Defendants properly disclosed the risks associated with the
subject products.

COUNT I
Products Liabillity Act - Fallure to Warm

31. The foregoing pgragraphs of this Complaint are
realleged and incorporated by reference.

32. Defendant Merck desgigned, tested, manufactured,
marketed, sold and/or distributed Fosamax. As such, it had a

duty to warn the using public, including Plaintiff, of the

.health risks aasociated with using Fosamax.

33. Fosamax was under the exclusive control of Merck and

was unaccompanied by appropriate warnings regarding the health

" risks assoclated with its use, including osteonecrosis of the

jaw. The warnings given did not accurately reflect the risk,

incidence, symptoms, scope or severity of such injuries to the
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consumer. The promotional activities of Merck further diluted
or minimized the warnings given with Fosamax.

34. Fosamax was defective and unreasonably dahgerous
when it left the possession of Merck in that it contained
warnings insufficient to alert Plaintiff to the dangerous
risks and reactions associated with it, including, but not
‘limited to osteounecrosis of the jaw. Even though Merck knew
or should have known of the risks and reactions associated
with Fosamax, it still failed to provide warnings that
accurately reflected the signs, symptoms, incidence, scope, or
geverity of these risks.

35. Plaintiff used Fosamax for its intended purpose,
i.e. for the prevention or treatment of osteoporosis.

36. Piaintiff could not have discovered any defect in
Fosamax through the exerclse of reasonable care.

37. Merck, as a manufacturer of pharmaceutical products,
is held to the level of knowledge of an expert in the field,
and further, Merck had knowledge of the dangerous risks and
gide effects of Fosamax.

38. Plaintiff did not have the same knowledge as Mexck
and no adequate warningé were communicated to her.

39. Mexck had a continuing duty to warn consumers,

including Plaintiff, of the dangers associated with Fosamax.
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By negligently and/or wantonly failing to adequately warn of
the dangers of use of Fosamax, Merck breached itas duty.

40. Although Merck knew of the defective nature of
Fosamax,_it continued to deaign, manufacture, mafket, and sell
Fosamax without providing accurate, adequate, and cowplete
warnings concerning its use 8o as to maximize sales and
profita at the expense of the public health and safety, in
knowing, conscious, and deliberate disregard of the
foreseeable harm caused by Fosamax.

41. As a direct and proximate result of Merck’s failure
to adequately warn or other wrongdoing and actions of Merck
described herein, Plaintiff has sustained serious and
permanent injuries, and will continue to suffer injury, harm,
and economic loss.

42. Defendants P& and sanofi-aventis designed, tested,
manufactured, marketed, sold and/or distributed Actonel. BAs
such, they had a duty to warn the using public, including
Plaintiff, of the health risks gssociated with using Actonel.

43. Actonel wag under the exclusive control of P&G and
sanofi-aventis and was unaccompanied by appropriate warnings
regarding the health risks associated with its use, including
oateonecrosis of the jaw. The warnings given did not
accurately reflect the risk, incidence, symptoms, scope or

severity of such injuries to the consumer. The promotional
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activities of P&G and sanofi-aventis further diluted or
minimized the warnings given with Actonel.

44_. Actonel was defective and unreasonably dangerous
when it left the possessgsion of P&G and sanofi-aventis in that
it contained warnings insufficient to alext Plaintiff to the
dangerous risgke and reactions associated with it, including,
but not limited to osteonecrosis of .the jaw. BEven though P&G
and panofi-aventis knew or should have known of the xisks and
reactions " agsociated with Actonel, they still failed ﬁo
provide warnings that accurately reflected the signs,
symptoms, incidence, Bcope, or severity of these risks.

45. Plaintiff used Actonel for its intended purpose,
i.e. for the prevention or treatment of osteoporosis.

46. Plaintiff could not have discovered any defect in
Actonel through the exercise of reasonable care.

47. P&3 and sanofi-aventis, as mamufacturers of
pharmaceutical products, are held to the levél of knowledge of
experts in the field, and further, P&G and sanofi-aventis had
knowledge of the dangerous risks and side effects of Actonel.

48. Plaintiff did not have the same knowledge as P&G and
sancfi-aventis and no adequate warnings were communicated to
her.

49. P&G and sanofi-aventis had a continuing duty to warn

congumers, including Plaintiff, of the dangers associated with
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Act&nel. By negligently and/or wantonly failing to adequately
warn of the dangers of use of Actonel, P&G and sanofi-aventis
breached their duty.

S0. Although P&G and sanofi-aventis knew of the
defective mnature of BActonel, they continued to design,
manufacture, market, and 8ell &2actonel without providing
accurate, adequate, and-comp1ete warnings concerning its use
#o as to maximize sales and profits at the expense of the
public health and safety, in knowing, conscious, and
deliberate disregard of the foreseeable harm caused by
Actonel.

S1. As a direct and proximate result of the failure of
P&G and sanofi-aventis to adequately warn ‘or other wrongdoing
and actions of P&E and sanofi-aventis described herein,
Plaintiff has sustained serious and permanent injuries, and
will continue to suffer injury, harwm, and economic logs.

WHﬁREFORE, Plaintiff demandes judgment against each
Defendant, individually, jointly and severally for
compensatory and punitive damages, together with interest,
costs of suit, attorneys’ fees and all such other relief as
the Court deems proper.

A COUNT II ,
Productse Liability Act - Defactive Design

52. The foregoing paragraphs of this Complaint are

realleged and incorporated by reference.

11

mee memee g - ———

=T

SR

— O e s e



53. Merck ie the manufacturer, seller, distributor,
marketer, and/or supplier of Fosﬁmax, which is defective and
unreasonably dangerous to consumers. |

54. Fosamax wasg designed, manufactured, \sold,
digtributed, pupplied, marketed; and/or promoted by Mérck, and
was expected to reach and did reach consumers, including
Plaintiff, without substantial -.change in the condition in
which it was manufactured and sold by Merck.

55. Fogamax was defective in its: design and was
unreasonably dangerous in that its foreseeable risks exceeded
the benefits associated with its design or formulation.

56. Although Merck actually knew of the defective nature
of Fosamax, it continued to design, manufacture, market, and
sell Fosamax so as to maximize sales and profits at the
expense of the public health and safety, in knowing, conscious
and deliberate disregard of the foreseeable harm caused-by

-Fogamax .

57. As a direct and proximate result of the design
defecte of PFosamax, Plaintiff has sustained sericus and
permanent injuries, and will continue to suffer, injury, harm,
and economic loss.

58. P&G and sanofi-aventls are the manufacturers,
sellers, distributors, marketers, and/or suppliers of Actonel,

which is defective and unreasonably dangeroua to consumers.
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59. Actonel was designed, manufactured, sold,
distributed, supplied, marketed, and/or promoted by P&G and
sanofi-aventis, and was ‘expected to reach and did reach

' consumers, including Plaintiff, without substantial change in

the condition in which it was manufactured and sold by P&G and -

gsanofi-aventis.

60. Actonel wap defective 1in itg design and was
unreasonably dangerous in that its foreseeable risks exceeded
the benefits associated with its design or formulation.’

61. Although P&G and sanofi-aventis actually knew of the
defective nature of Actonel, they continued to design,
manufacture, market, and sell Actonel so as to maximize sales
and profits at the expense of the public health and safety, in
knowing, conscious and deliberate disregard of the foreseeable
harm caused by Actonel. '

62. As a direct and proximate result of the design
defects of Actonel, Plaintiff has sustained serious and
permanent injuries, and will continue to suffer, injury, harm,
and economic losas.

WHEREFORE, Plaintiff demands judgment against each
Defendant, individually, jointly and severally for
cémpensatory and punitive damages, together with interest,
costs of suit, attormeys’ fees and all such other relief as

the Court deems proper.
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COUNT III
Products Liability Act - Breach of Implied Warranty

63. The foregoing paragraphs of this Complaint are
realleged and incorporated by reference.

64. Merck manufactured, marketed, sold, and
distributed Fosamax specifically for the prevention.of
osteoporosis.

65. At. the time Merck markéted,.sold, and distributed
Posamax for use by Plaintiff, Merck knew of'the purpose for
which it was intended and impliedly warranted Fogamax to be
of merchantable quality and safe and fit for such use.

66. Contrary to such implied warranty, Fosamax was not
of merchantable quality and was not safe or fit for its
intended use.

67. Plaintiff purchased and used Fosamax for the
prevention of osteoporosis.

68. Plaintiff reasonably relied on the skill, superior
knowledge, and judgment of Merck as to whether Fosamax was
of merchantable quality and safe and fit for its intended

use.

69. Due to Merck’'s wrongful conduct as alleged herein,

.Plaintiff could not have known about the risks and side

effects associated with Fopamax until after Plaintiff used

it.

14
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70. As a direct and proximate result of Merck's breach
of implied warranty, Plaintiff has sustained serious and
permanent injuries, and will continue to suffer, injury,
harm, and economic loss.

71. P&G and sanofi-aventis wmanufactured, marketed,
gold, and distributed Actonel specifically for the
prevention of oasteoporosis.

72. At the time P&G and sanofi-aventis marketed, sold,
and distributed Actonel for use by Plaintiff, P&G and
sanofi-aventis knew of the purpose for ﬁhich it was intended
and impliedly warranted Actonel to be of merchantable
quality and safe and fit for such use.

73. Contrary to such implied warranty; Actonel was not
of merchantable quality and was not safe or fit for its
intended use.

74. Plaintiff purchased and used Actonel for the
prevention of osteoporosis.

75. Plaintiff reasonably rel;ed on the skill, superior
knowledge, and judgment of P&G and sanofi-aventis as to
whether Actonel was of merchantabie quality and safe and fit
for its intended use.

76. Due to the wrongful conduct of P&G and sanofi-

aventis as alleged herein, Plaintiff could not have known
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about the rieks and side effects aasociated with Actonel
until after Plaintiff used it,

77. As a direct and proximate result of the breach of
implied warranty of P&G and sanofi-aventis, Plaintiff has
sustained serious and permanent injuries, and will continue
to suffer, injury, harm, and economic loss

WHEREFORE, Plaintiff demands judgment against each
Defendant, individually, jointly and severally for
compensatory and punitive damages, together with interest,
costs of suit, attorneys’ fees and all such other relief as
the Court deems proper.

COUNT IV
Breach of Express Warranty

78. The foregoing paragfapha of this Cowplaint azrxe
realleged and incorporated by reference.

79. ‘The aforementioned manufacturing, depigning,
distributing, marketing and promoting of Fosamax was expressly
warranted to be safe for Plaintiff and members of the public
generally. At the time of 'the making of the express
warranties, Merck had knowledge of the purpose for which
Fosamax was to be used and warranted same to be in all

respecte safe, effective and proper for such purpose.
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B0. Fosamax does not conform to Merxck’'s expreés
representations because it is not safe or effective and

produces serious side effects.

81. Merck placed Fosamax into the stream of commerce for
sale and .recommended its use to .physicians, the FDA and
consumers without adequately warning physicians, the FPA and
consumers, including Plaintiff, of the risks associated with
its use.

82. Merck had a duty to exercise reasonable care in the
research, development, design, testing, manufacture,
inapection, labeling, distribution, marxketing, promotion, sale

. and release of Fosamax, including é duty to:
a. Ensure that Fosamax did not cause the user

unreasonably dangerous side effects;

b. Warn of dangerous and potentially fatal side
effects;
C. Disclose adverse material facts when making

representations to physicians, the FDAR and the

public at large, including Plaintiff.
83. Plaintiff‘sl physicians prescribed and Plaintiff
purchased and used Fosamax and reasonably relied upon Merck
and their agents to disclose known defects, risks, dangers and

gide effects of Fosamax.
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B4, Plaintiff's physicians, the FDA and/or Plaintiff had
no knowledge of the falsity or incompleteness of Merck’s
statements and representations concerning Fosamax when
Plaintiff purchased it as researched, developed, designed,
tested, manufactured, inspected, labeled, distributed,
marketed, promoted, sold and otherwise released into the
stream of commerce by Merck.

85. Merck was under a duty to disclose the defective and
unsafe nature of Fosamax to physicians, the FDA, consumers and
users, such as Plaintiff. Merck had sole access to material
facts concerming the defects, and Merck knew that physicians,
the FDA, consumers and users, such as Plaintiff, could not
have reasonably discovered such defects.

86. By the conduct alleged, Merck expressly warranted to
Plaintiff and her physician that Fosamax was merchantable and
fit for the purpose intended in violation of N.J.S.A. 12A:2-
313 et segq.

87. ABs a direct and proximate result of Merck’s breach
of express warranty, Plaintiff has sustained serious and
permanent injuries, and will continue to suffer, injury, harm,
and economic loss.

88. The aforementioned manufacturing, designing,
distributing, marketing and promoting of Actonel was expressly

warranted to be safe for Plaintiff and members of the public

18
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generally. At the time of the wmaking of the express
warranties, P& and sanofi-aventis had knowledge of the

purpose for which Actonel was to be used and warranted same to

be in all respects safe, effective and proper for such

purpose.

89. Actonel does not conform to the express
representations of P&G and sanofi-aventis because it is not
safe or effective and produces sexious side effects.

90. P&G and sanofi-aventis placed Actonel into the
atream of commerce for sale and recommended its use to
physicians, the FDA and consumers without adequately warning
physicians, the FDA and consumeré, including Plaintiff, of the
risks associated with its use.

91. P&3 and sanofi-aventis had a duty to exercise
reasonable care in the research, development, design, testing,
manufacture, inaspection, labeling, distribution, markéting,
promotion, sale and release of Actonel, including a duty to:

a. Ensure that Actonel did not cause the user

unreasonably dangerous side effects;

b. Warn of dangerous and potentially fatal side
effects;
c. Disclose adverse material facts when making

representations to physicians, the FDA and the

public at large, including Plaintiff.
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92. Plaintiff‘s physicians prescribed and Plaintiff
purchased and used Actonel and reasonably relied upon P&G,
sanofi-aventis and their agents to disclose known defects,
risks, dangers and side effectas of Actonel.
| 93. Plaintiff’s physicians, the FDA and/or Plaintiff had
no knowledge of the falsity or incompleteness of the
statements and representations of P&G and sanofi-avéntis
concerning Actonel when Plaintiff purchased it as researxched,
developed, designed, tested, manufactured, inspected, labeled,
distributed, marketed, promoted, sold and otherwise released

into the stream of commerce by P&G and sanofi-aventis.

94. P&G and sanofi-aventis were under a duty to disclose’

the defective and unsafe nature of Actonel to physicians, the
FDA, consumers and users, such as Plaintiff, P&G and sanofi-
aventis had sole access to material facte concerming the
defects, and P&G and sanofi-aventis knew that physicians, the
FDA, consumers and users, such as Plaintiff, could not have
reasonably discovered such defects.

"85. By the conduct alleged, P& and sanofi-aventis
expressly warranted to Plaintiff and her physician that
Actonel was merchantable and fit for the purpose intended in
vioclation of N.J.S.A. 12R:2-313 et seq.

96. As a direct and proximate result of the breach of

express warranty by P&G and sanofi-aventis, Plaintiff has
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sustained serjous and permanent injuries, and will continue to
suffer, injury, harm, and economic loss.

WHEREFORE, Plaintiff demands judgwent against Defendants
for compensatory énd punitive damages, together with interest,

cogts of guit, attorneys’ fees and all such other relief as

the Court deems proper.

COUNT V
Punitive Damages Under Common Law and Products Liability Act

97. The foregoing paragraphs of this Complaint are

realleged and incorporated by reference,
' 98. Although Merck knew or recklessly disreg;rded the
fact that Fosamax causes debilitating and potentially lethal
gide effects, Merck continued to market Fosamax to consumers,
including Plaintiff, DEBRA LYNN PASTORIUS, without disclosing
these gside effects. -

99. Merxck knew of the defective nature of Fosamax, as
set forth herein, but continued to design, manufacture,
market, and sell it so as to maximize.sales and profits at the
expense of the health and safety of the public, including
Plaintiff, in conscious and/or negligent disregard of the
foreseeable harm caused by Fosamax.

100. Merck intentionally concealed or recklessly failed
to disclose to the public, including Plaintiff, the

potentially life-threatening side effects of Fosamax to ensure
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their continued and increased sales. This intentional and/or
reckless failure to disclose information deprived Plaintiff of
the information necessary for her to weigh the true risks of
using Fosamax against the benefits.

101. Merck’s aforementioned conduct was committed with
knowing, conscious, and deliberate disregaxrd for the rights
and safety of consumers such as Plaintiff, thereby entitling
Plaintiff to punitive damages in an amount appropriate to
punish Merck and deter it from similar conduct in the futurel

102. Although P&G and sanofi-aventis knew or recklessly
disregarded the fact that Actonel causes debilitating and
potentially 1lethal side effects, P&G and sanofi-aventis
continued to market Actonel to consumers, including Plaintiff,
without disclosing these side effects.

- 103. P&G and sanofi-aventis knew of the defective nature
of Actonel, as set forth herein, but continued to desaigm,
manufacture, market, and sell it so as to maximize sales and
profits at the expense of the health and safety of the public,
including Plaintiff, in conscious and/or negligent disregard
of the foreseeable harm caused by Actonel.

104. P&G and sanofi-aventis intentionally concealed or
recklessly failed to diaclose to the public, including
Plaintiff, the potentially life-threatening side effects of

Actonel to ensure their continued and increased sales. This
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intentional and/or reckless failure to disclose information
deprived Plaintiff of the information necessary for her to
weigh the true risks of using Actonel againat the henefits.
105. The aforementioned conduct of P&G and sanofi-aventis
was committed with knowing, conscious, and deliberate

disregard for the rights and safety of consumers such as

Plaintiff, thereby entitling Plaintiff to punitive damages in-

an amount appropriate to punish P&G and sanofi-aventis and
deter them from similar conduct in the future.

WHEREFORE, Plaintiff demands judgment against Defendants
for compensatory apd punitive damages, together with interest,
cogts of suit, attorneys’ fees and all such other reliéf as

the Court deems proper.

COUNT VI
vVicolatione of New Jersey Coneumer Fraud Act

106. The foregoing paragraphs of this Cowmplaint are
realleged and incorporated by reference.

107. The subject products are ®*merchandise” as that term
is defined by N.J.S.A. 56:8-1(c).

108, Unfair methods of compefition and unfair or
deceptive acts or practices are defined and declared unlawful
in N.J.S.A. 56:8-1, et geq.:

56:8~2. Fraud, etc., in connection with sale or advertisement
of mexchandise or real eptate as unlawful practice.

The act, use or employment by any person of any unconscionable
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commercial practice, deception, fraud, false promise,
misrepresentation, or the knowing, concealment, suppression,
or omission of any material fact with intent that others rely
upon such concealment, suppression or omission, in connection
with the sale or advertisement of any merchandise or real
eastate, or with the subsequent performance of such person as
aforesaid, whether or not any person has in fact been misgled,
deceived or damaged thereby, is declared to be an unlawful
practice,

109. Merck is the manufacturer, warketer, and/ox
distributor of Posamax.

110. Merck knew or should have known that the use of
Fosamax causes serious and potentially life-threatening side
effects.

111. Merck’s promotion of Posamax, which included
misrepresentations and the active concealment of information
about its defecte and dangers, created or reinforced a false
impression as to lts safety and placed all users of Fosamax at
risk for serious and potentially lethal aside effects.

112. Merck's wmisrepresentations and active concealment of
information about the defects and dangers of FosamaxX were
undertaken with the intent that the general public, including
Plaintiff, would rely on such misrepresentations and
omigsions.

113; Plaintiff was prescribed and used Fosamax primarily

for personal, family, or household purposes and suffered an
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ascertainable loss of money as a result of Merck’s use or
employment of the methods, acts, or practices alleged herein.

114. The aforesaid promotion of Fosamax by Mexrck
constitutes an unconscionable commercial practice, deceptién,
false pretense, misrepresentation, and/or the knowing
concealment, suppression, or omission of material factse with
the intent that others 1rely upon such concealment,
suppression, or omission in connection with the sale or
advertisement of wmerchandise or services by Merck, in
violation of the New Jersey Consumer Fraﬁd Act, N.J.S.A. 56:8-
1, et seq.

115. Merck knew of the growing public acceptance of the
misinformation, or incomplete information, and
misrepresentations regarding the safety and efficacy of
Fosamax, but remained silent due to the large profits being
earned.

116. As a direct and proximate cause of Merck’s acts of
consumer frawd, Plaintiff has suffered ascertainable loss —
economic loss that.incluaes the purchase price of Fosamax and
other out-of-pocket healthcare related costs — for which Merck
ig liable to Plaintiff for treble her actual dagages.

117. P&3 and sanofi-aventis are the manufacturers,

marketers, and/or distributors of Actonel.
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118. P&G and sanéfi-aventis knew or should have kmown
that the use of Actonel causes serious and potentially life-
threatening gide effects.

119. The promotion of Actonel by P&E and sanofi-aventis,
which included misrepresentations and the active concealment
of information about its defects and dangers, c¢reated or
reinforced a false impression as to its safety and placed all
users of Actonel at risk for serious and potentially lethal
side effects.

120. The mwisrepresentations and active concealment of
information about the defects and dangers of Actonel by P&G
and sanofi-aventis were undertaken with the intent that the
general public, including Plaintiff, would rely on such
misrepresentations and omissions.

121. Plaintiff was prescribed and used Actonel primarily

for personal, family, or household purposes and suffered an

ascertainable loss of money as a result of the use or

employment of the methods, acts, or practices of P&E and
sanofi-aventis alleged herein.

122; The aforesaid promotion of Actonel by P&E and
sanofi-aventis constitutes an uncomnscionable commercial
practice, deception, false pretense, misrepresentation, and/or
the knoﬁing concealment, suppression, or omission of material

facts with the inteat that others rely upon such concealment,
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gsuppression, or omission in connection with the sale or
advertisement of merchandise or services by P&G and sanofi-
aventie, in violation of the New Jersey Consumer Fraud Act,
N.J.S5.A. 56:8-1, et seq.

123. P&G and sanofi-aventis kmew of the growing public
acceptance of the misinformation, or incomplete information,
and misrepresentations regarding the safety and efficacy of
Actonel, but remained silent due to the large profits being
earned.

124. As a direct and proximate cause of the acts of
consumer fraud of P& and sanofi-aventis, Plaintiff has
suffered ascertainable loss — economic loss that includes the
purchase price of Actonel and other out-of-pocket healthcare
related costs — for which P&G and sanofi-aventis are liable to
Plaintiff for tfeble her actual) damages

WHEREFORE, Plaintiff demands judgment against Defendants

for compensatory and punitive damages, together with interest,

costs of suit, attorneys’ fees and all such other relief as

the Court deems proper.
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RELIEF REQUESTED

WHEREFORE, Plaintiff prays for judgment as follows:

a. Awarding actual damages to Plaintiff incidental to
her purchase and ingestion of the subject products
in an amount to be determined at trial;

b. Awarding treble and/or punitive damages to
Plaintiff;

c. Awarding pre-judgment and post-judgment interest
to Plaintiff;

d. Awarding the costs and expenses of this litigation
to Plaintiff;

e. Bwarding reasonable attormeys’ fees and costs to
Plaintiff as provided by law; and

f. Granting such other relief as the Court deems
necespary, just and proper.
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JURY TRIAL DEMANDED

The Plaintiff demands a trial by jury on all issues.

Dated: August 22, 2007.

By:

SEEGER WEISE LLP

Christopher A, Seeger

Elizabeth A. Wall

550 Broad Street, Suite 920
Newark, New Jersey 07102-4573
(973) 639-9100 tel.

{(973) 639-9393 fax.

Attorneys for Plaintiff
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CERTIFICATION PURSUANT TO R. 4:5-1

Plaintiff, by her attorneys, hereby certifies that the
matter in controversy 1s not the subject of any other
pending or contemplated judicial or arbitration proceedings.
Plaintiff is not cﬁrrently aware of any other parties that
should be joined in this particular action. 1In addition,
Plaintiff recognizes her contimuing obligation to file and
gerve on all parties and the Court an amended certification
if there is a change in the facts stated in this original
certification.

Dated: August 22, 2007

8EEGER WEIS

550 Broad Street, Suite 920
Newark, New Jersey D7102-4573
(973) 639-%9100 tel.

(973) 639-9393 fax.

Attorneys for Plaintiff
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DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, Christopher A. Seeger is hereby
designated as txial counsel in this matter.

Dated: August 22, 2007

Dav R. chanan
Elizabethf A. Wall
550 Broad Street, Suite 920
Newark, New Jersey 07102-4573
(973) 639-9100 tel.

(973) 639-9393 fax.

Attorneys for Plaintiff
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CERTIFICATION OF NOTICE

Pursuant to N.J.S.A. 56:8-20, Plaintiff is mailing a copy
of this Complaint and Jury Demand to the Office of the
Attorney General, CN-006, Trenton, New Jersey, within ten (10)

days of the filing of this Complaint and Jury Demand.

Dated: August 22, 2007

By:

David R. Buchanan
Elizabeth A. Wall
550 Broad Street, Suite 920
Newark, New Jersey 07102-4573
{973) 639-9100 tel.

(973) 639-9393 fax.

Attorneys for Plaintiff
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