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ACTING ADMINISTRATIVE DIRECTOR

——

Re:  Application Pursuant to R. 4:38A (“Centralized Management of Multicounty
Litigation”) Request for Multi-County Litigation Designation for Ethicon
Multi-Layered Hernia Mesh

Dear Judge Grant:

The undersigned submit this letter in further support of the February 28, 2018 MCL
application. Our application seeks consolidation of (now) approximately 75 product liability
actions against Ethicon and Johnson and Johnson for their multi-layered hernia mesh products,
currently pending in Bergen County New Jersey.

We received Defendants’ May 11, 2018 response to the MCL application, in which they
agree that consolidation is warranted—but only for Physiomesh claims. At the outset, Plaintiffs
wish to point out that our MCL request, requesting consolidation of several products, is far from
unusual. In fact, in the Fall of 2010, this Court ordered the centralization and consolidation of two
separate MCLs, not only for different products, but for different defendants: Ethicon/J&J and
Bard. A copy of the Order is attached as Ex. A. And the Court did the same in 2015 in the Talcum
Powder Litigation. See Order attached as Ex. B.

Nonetheless, ignoring the Orders, Defendants seek to exclude the other mesh products in
Plaintiffs’ application. They argue first that the products are different; and also that there are
“relatively few cases in New Jersey” for non-Physiomesh claims. Hence, they conclude,
consolidation would not be appropriate.
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Defendants are less than forthright. They state at 6-7 that “it is expected that discovery for
each product will be materially different from the discovery for the other products.” Defendants
double down on this position, later contending “there is no meaningful advantage to be gained by
consolidating all of these cases into one MCL because the discovery will be very different in each
set of cases.”

Plaintiffs were surprised to see Defendants make this representation, as they have offered
the same exact document production from the Physiomesh MDL to Plaintiffs in all of the New
Jersey cases, no matter which product was implanted. Defendants’ response to Form C, #14
interrogatory states in relevant part: “Ethicon refers Plaintiff to the Global Document Production
referenced in Ethicon’s Preliminary Statement, which will be produced subject to the entry of an
appropriate protective order.” It certainly appears Defendants are willing and able to litigate these
cases collectively when it suits them.

Further, Defendants have sought to engage counsel with cases in New Jersey to agree to a
uniform protective order and evidence preservation order, the same orders that were used in the
MDL. Additionally, Defendants have recently cross-noticed the New Jersey Physiomesh
plaintiffs for the depositions of corporate witnesses that were noticed in the MDL.

Despite the many issues with their improper and premature deposition notices—including
Defendants’ failure to produce even one document in the New Jersey litigation while expecting
Plaintiffs to conduct meaningful depositions—Defendants’ conduct, including their attempts fo
serve the Physiomesh document production on non-Physiomesh claimants, have the signatories to
the MCL application agree to a uniform protective order and evidence preservation order for the
New Jersey cases, illustrates why coordination of these cases is entirely appropriate. Absent
coordination, Plaintiffs’ counsel cannot confer with, speak for, or bind other counsel who have
filed cases in New Jersey, or who will do so in the future. Further, limiting the deposition questions
in the New Jersey cases to Physiomesh-related discovery will almost certainly result in the need
to redepose these witnesses with regard to the other products contemplated in the pending MCL
application. These issues highlight the need to coordinate these related products into one litigation.

Moreover, although Defendants attempt to separate the hernia mesh products at issue, they
are more related than distinguishable. Contrary to Defendants’ contention at 5, all products
requested to be included in the MCL are multi-layered products. “Multi-layered” refers to the
multiple layers of polypropylene as opposed to a single layered, flat mesh, such as Ethicon’s
Prolene hernia mesh.!

The sourcing, testing, validation, clearance for use, and discussions related to
polypropylene will be highly relevant to every Ethicon multi-layered hernia mesh product.
Plaintiff’s believe that the quality and source of polypropylene changed numerous times among
all Ethicon multi-layered hernia mesh products, and that comparing the internal testing of these
meshes will be critical. Issues related to the polypropylene utilized in these products will dominate

1 The Prolene Hernia System includes one layer of polypropylene connected to another layer of
polypropylene by a polypropylene tube. The Prolene 3D includes a layer of polypropylene
connected to a polypropylene “plug” by a polypropylene strand.
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large portions of this litigation, and these issues are common across the products named in
Plaintiffs’ MCL application.

In addition to all of these products utilizing polypropylene, they all fail to properly warn
about the risk related to polypropylene. Risk such as degradation, confraction, chronic
inflammatory response, and chronic foreign body reaction. The polypropylene in each device will
cause the formation of dense adhesions when placed next to internal orgaas.

The PHS and Prolene 3D are both typically used for inguinal repairs, but are also used and
fail in abdominal repairs. Similarly, the Physiomesh and Proceed are typically used for abdominal
repairs, but are also used with some regularity for inguinal repairs. It is true that each product
underwent its own unique 510(k) application as every product is supposed to undergo. The 510(k)
history for each Ethicon multi-layered hernia mesh can be traced back to Ethicon’s original
“PROLENE polypropylene mesh nonabsorbable synthetic surgical mesh” 510(k). For 510(k)
approval, the devices must all be “substantially similar” to the predicate device.

Further, many patients were implanted and subsequently injured by multiple Ethicon multi-
layered hernia mesh devices. Separating these cases would be a logistical nightmare, if not
impossible.

In short, there will likely be overlapping witnesses and experts for each of these products.
To the extent that there are differences, the judge to which these cases are ultimately assigned can
create separate tracks for these differences.

Defendants continue by arguing at 10 that the current Bergen County caseload of eight
MCLs weighs in favor of coordination in another county. But as stated in the original MCL
application, that is no longer the case: (1) the Stryker Trident Hip Implant Litigation is all but
completed; (2) the DePuy ASR Hip Implant litigation announced a global settlement in November
2013; (3) the Stryker Hip/ABG II litigation announced a global settlement in December 2016; and
(4) the Pompton Lakes MCL has also recently concluded. The resolution of those matters will
reduce the Bergen County MCL caseload significantly.

Additionally, Atlantic County has received the two most recent MCLs (Abilify and
Firefighter Hearing Loss), and the other recent MCL request (Taxotere) seeks to be venued in
Middlesex County. Furthermore, the pelvic mesh MCL (also involving multiple products) is
venued in Bergen before Judge Harz. While Defendants go out of their way to try to distinguish
these two respective litigations, in many respects the two MCLs overlap: the parties; the materials
used in the respective products and the suppliers from which those materials were obtained; the
manufacturing and sterilization processes utilized on the mesh products; and the nature of the
injuries relating to the use of polypropylene.

Also, Defendants’ statement that there are “relatively few cases in New Jersey...involving
Ethicon’s other hernia mesh products” is misleading. Plaintiffs’ MCL application represented to
this Court that several hundred more cases will be filed in the near future. In conversations with
Defendants since the application, Plaintiffs have openly discussed that volume with them in an
effort at transparency, allowing the parties to work effectively to administer these cases efficiently
and expeditiously, even in the absence of formal consolidation. Defendants’ feigned ignorance of
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the large number of additional cases should not alter this Court’s analysis or the goal of the orderly
administration of these cases.

In conclusion, Defendants’ opposition and their conduct further support consolidation, as
requested in the February 28, 2018 MCL application. Therefore, the undersigned respectfully
request that the New Jersey Supreme Court designate all Ethicon Multi-Layered Hernia Mesh

cases for MCL management in the Bergen County Superior Court before Judge Harz.
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Respectfully submitted,
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ROBERT E. PRICE, ESQ.
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Encl

Cc:  Kelly S. Crawford, Esq. (via regular and electronic mail)
David R. Kott, Esq. (via regular and electronic mail)
G. Brian Jackson, Esq. (via regular and electronic mail)
Fred E. Bourn, III, Esq. (via regular and electronic mail)



SUPREME COURT OF NEW JERSEY

On application made pursuant to Rule 4:38A, it is hereby ORDERED that, all
New Jersey state court actions currently pending seeking damages or other relief
involving the use of pelvic mesh products manufactured by Ethicon, Inc., Ethicon
Women’s Health and Urology, Gynecare, and/or Johnson & Johnson (collectively
hereinafter referred to as “the J & J litigation™), though not designated as a mass tort,
shall be assigned for centralized case management purposes to Superior Court, Law
Division, Atiantic County for handling by Superior Court Judge Carol Higbhee, with
venue in such cases transferred to Atlantic County; and

Also on application made pursuant to Rule 4:38A, it is hereby FURTHER
ORDERED that, all New Jersey state court actions currently pending seeking
damages or other relief involving the use of pelvic mesh products manufactured by
C.R. Bard, Inc. ("the Bard litigation”), though not designated as a mass tort, shall be
assigned for centralized case management purposes to Superior Court, Law Division,
Atlantic County for handling by Superior Court Judge Carol Higbee, with venue in
such cases transferred to Atlantic County; and

itis FURTHER ORDERED that the centralized case management of the J & J
litigation and the Bard litigation shall be kept separate, but shall be coordinated; and

Itis FURTHER ORDERED that any and all such complaints that have been
filed in any other county shall be transferred to Superior Court, Law Division, Atlantic
County and assigned to Judge Higbee; and that, pursuant to N.J. Const. (1947), Art.
VI, sec. 2, par. 3, the provisions of Rule 4:3-2 governing venue in the Superior Court

are supplemented and relaxed such that all future such complaints, no matter where



they might be venued, shall be filed in Atlantic County and assigned to Judge
Higbee; and

Itis FUTHER ORDERED that Judge Higbee shall oversee all management
and trial issues in these matters and may, in her discretion, return such cases to the
original county of venue for disposition; and

Itis FURTHER ORDERED that no Mediator or other Master (in accordance
with the provisions of Rule 4:41) may be appointed in this litigation without the

express prior approval of the Chief Justice.

For the Court,
fs/ Stuart Rabner
Chief Justice

Dated: September 13, 2010



NOTICE_TO THE BAR

MULTICOUNTY LITIGATION (MCL) DESIGNATION OF CERTAIN
NEW JERSEY STATE-COURT LITIGATION INVOLVING TALC-BASED
BopyY POWDER PROPUCTS USED FOR FEniiniNg HYGIENE PURPOSES

A previous Notice to the Bar requested comments on an application for
multicounty litigation (MCL) designation of certain New Jersey state cowt litigation
involving falc-based body powder products used for feminine hygiene purposes. This
Notice is fo advise that the Supreme Court, after considering the application and
comments received, has determined to designate litigation alleging personal injuries
resulting from use of talc-based body powder products for feminine hygiene purposes as
multicounty litigation. The Court has assigned this litigation fo Atlantic County for
centralized case management by Assignment Judge Julio L. Mendez and Judge Nelson C.
Jolhnson.

Published with this Notice is the Supreme Court’s October 20, 2015 MCIL
designation order. This order and Judge Johnson's November 20, 2015 luitial Case
Management Otrder are both posted in the Multicounty Litigation Information Center
(http://Indiciary.state.ni. us/nmltlcount_u’mdex htm) on the Judiciary’s Internet website
(www.njcourts.com).

~ Questions concerning this matter may be directed to Taironda E. Phoenix, Chief,
Civil Court Programs, Civil Practice Division, Administrative Office of the Courts,
Hughes Justice Complex, P.O. Box 981, Trenton, New Jersey 08625-0981; telephone
(609) 292-8471; cmail address: taironda.phoenix@judiciary.state.nj uS,

ﬂ\\Q\:\v\ %%mb \G\S

Glenn A. Grant, J.A.D.
Acting Administrative Director of the Couits

Dated: November 25, 2015



SUPREME COURT OF NEW JERSEY

On application made pursuant to Rule 4:38A and the Multicounty Litigation
Guidelines promulgated by Dircotive # 08-12 in accordance with that Rule, it is hereby
‘ORDERED that all pending and future New Jersey state court actions against Johnson &
Johnson, Johinson & Johnson. Consumer Companies, Inc., Imerys: Talec America, Tho.,
f/k/a Luzenac Awmerica and Personal Care Products Council, involving cettain talc-based
body powder products used for feminine hygiene purposes be designated as multicounty

litigation (“MCL”} for centratized case management pueposes; and

It is FURTHER ORDERED that any and all such complaints that have been filed
in the various counties and ﬁmt are under or are awaiting case management and/or
discovery shall be transferred from the county of venue to Superior Court, Law Division,
Atlantic County and that, pursuant to N.J. Const. (1947), Art.VI, sec.2, par. 3, the
provisions of Rule 4:3-2 governing venue in the Superior Coutt ate supplemented and
relaxed so that all future such complaints, no matter where. veiued, shall be filed in

Atlantic County; and

It is FURTHER ORDERED that Assighment Judge Julio L. Mendez and Judge
Nelson C. Johnson shall oversee management of such cases, with Judge Johnson fo
handle all {rial issues for such cases, which cases may, in the comt’s discretion, be

retuned to the original county of venue for disposition; and

If is FURTHER ORDERED that no Mediator or Master may be appointed in this

litigation without the express prior approval of the Chief Justice,

For the Cour
-5\ e nt - ___;;._.-Q-.‘:s—v .

Chief Justice

Dated: October 20, 2015
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Hon. Glenn A. Grant, J.A.D.

Acting Administrative Director of the Courts
Administrative Office of the Courts of the State of New Jersey
Richard J. Hughes Justice Complex

25 Market Street

Trenton, New Jersey 08611

Re: Ethicon Hernia Mesh Litigation

Dear Judge Grant:

This Firm, along with Riker Danzig Scherer Hyland & Perretti LLP and Butler Snow
LLP, represents Defendants Ethicon, Inc., and Johnson & Johnson (collectively
“Defendants”) in cases involving hernia mesh products that are the subject of a Rule
4:38A Multi-County Litigation (“MCL") application, dated February 28, 2018, that is
pending before the Administrative Office of the Courts (“AOC”). Please accept this
letter in response to the Plaintiffs’ application.

Defendants do not oppose the creation of an MCL for cases involving only
PHYSIOMESH™ Flexible Composite Mesh (“Physiomesh”). Creation of an MCL
limited to Physiomesh cases would mirror the federal multidistrict litigation pending
in the United States District Court for the Northern District of Georgia (Hon. Richard
Story presiding) and would thus promote judicial efficiency.

Plaintiffs’ application is broader, however, than Physiomesh cases. Rather,
Plaintiffs seek an MCL for five different hernia mesh products, including a product
that is not even at issue in any case pending in New Jersey. As explained below,
such a broad MCL involving so many distinct products would create complex and
unworkable discovery issues, making coordination inefficient and unfairly prejudicial.

Should the Court choose to create any MCL, Middlesex County is the most suitable
venue.

PROCEDURAL HISTORY

Beginning in late 2017, Plaintiffs (primarily represented by a small number of law
firms) began filing complaints in New Jersey Superior Court, Bergen County,
alleging product liability claims related to hernia mesh products manufactured by
Ethicon, Inc. None of the 62 Plaintiffs who filed the motion resides in Bergen
County, nor does any plaintiff's counsel have an office in Bergen County. Sixty of
these plaintiffs live outside of New Jersey, and the remaining two live in Monmouth
or Essex County, New Jersey.

ME1 27204444v.1
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On January 11, 2018, the Lomurro Firm, which represents a significant number of
the Plaintiffs, wrote Bergen County Civil Presiding Judge Robert Polifroni asking for
a case management conference to discuss consolidation or an MCL created for all
hernia mesh cases then-pending in Bergen County. (See Ex. A: Plaintiffs’ 1/11/18
Letter to Judge Polifroni). Defendants opposed this request. (See Ex. B: Def.'s
1/26/18 Letter to Judge Polifroni).

Judge Polifroni rejected Plaintiffs’ “informal” attempt to achieve MCL designation in
Bergen County and reminded the Lomurro Firm of New Jersey’s MCL application
process. (See Ex. C: Judge Polifroni’s 1/25/18 Letter to Pls.” Counsel). In his letter,
Judge Polifroni explained that “[d]ecisions by counsel to select a county of venue,
and then request to have the matters consolidated and handled by one judge
outside the MCL format, will not be validated by this Court.” (Id.) The court also
noted that “unless the individual plaintiffs live in Bergen County, it seems reasonable
the most convenient venue would be the corporate location of the defendants, which

appears to be outside of Bergen County.” (Id.) (emphasis added).

Despite Judge Polifroni's suggestion, Plaintiffs’ counsel continue to file hernia mesh
lawsuits against Defendants in Bergen County, even though that venue has no
connection to the parties or their suits’ allegations.

BACKGROUND

A hernia is a hole in the muscular layer of the abdominal wali, through which pre-
peritoneal or intra-abdominal contents can protrude. This protrusion results in a
bulge, which is often associated with abdominal discomfort and cosmetic deformity.
An untreated hernia can also lead to further medical complications.

There are multiple different types of hernias, each characterized largely by their
anatomical location and presentation. Three of the most common hernias include
inguinal, ventral, and umbilical." For many years, surgeons have repaired hernias
using medical devices made of mesh. There are over one million hernia repair
surgeries performed each year in the United States alone. By the year 2000, fewer
than 10% of hernia repair surgeries for groin hernias did not utilize a mesh product.?
The mesh in many, but not all, of these devices is made from sterile, polypropylene-
based materials. Depending on the surgeon's repair technique, the mesh is

! An inguinal hernia is a defect in the abdominal wall that occurs through an area of
weakening of the muscle layers of the lower abdominal wall. A ventral hernia is a defect in
the abdeminal wall (usually midline) that occurs along the scar formed by prior abdominal
surgery. An umbilical hernia is a hernla that develops at the umbilicus through a weakened
tayer of the abdominal wall.

https:/www.fda.gov/MedicalDevices/ProductsandMedicalProcedures/ImplantsandProsthetic
s/HerniaSurgicalMesh/default.htm.

MET 27204444v .1
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typically placed either under or over the hernia and held in place utilizing one of
several methods. The mesh acts as “scaffolding” for new growth of the patient's
own tissue, which eventually incorporates the mesh into the surrounding area to
provide the needed support.

For more than 50 years, Ethicon, Inc. (“Ethicon”) has manufactured and sold a
number of distinct hernia mesh devices. In 2010, Ethicon launched Physiomesh, a
mesh device comprised of Prolene fibers that is laminated between Monocryl and
polydioxanone films. The Monocryl layers dissolve and allow for a gradual in-growth
of tissue into the mesh. Ethicon voluntarily withdrew Physiomesh from the market in
2016. In 2017, a federal multi-district litigation (“MDL") was created for cases
alleging claims exclusively related to Physiomesh. That MDL is assigned to Judge
Richard Story in the United States District Court for the Northern District of Georgia.

As indicated in Plaintiffs’ application, there were then approximately 62 cases filed in
the Bergen County Superior Court asserting product liability claims related to one of
the following hernia mesh products: (1) Physiomesh; (2) PROCEED® Surgical
Mesh; (3) PROCEED® Ventral Patch (“PVP”); and (4) Prolene Hernia System
(“PHS”).® A spreadsheet depicting all cases currently pending in New Jersey state
courts is enclosed herewith as Exhibit D. The following chart depicts the pending
cases by product that are subject to the moving Plaintiffs’ application:

Physiomesh
13

PROCEED™
Surgical Mesh
12

** There are an additional 8 Physiomesh cases filed in this state, 7 PVP cases, 4
PROCEED® Surgical Mesh cases, 5 PHS cases, and 5 mixed product case. No cases
involving Prolene 3D Patch are pending in New Jersey.

3 Although Plaintiffs’ application also references Prolene 3D Patch Polypropylene Mesh, no
such cases are pending in New Jersey. Nevertheless, Defendants address that product in
this response because it is referenced in Plaintiffs’ application.

ME1 27204444v.1
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A brief description of the various products identified by Plaintiffs in their application
is set forth below:

Device Type of Mesh Year Status
Launched

PHS 3D with onlay and underlay 1997 Currently
patch, non-absorbable marketed
Prolene 3D 3D with patch, non-absorbable 2001 Currently
Patch marketed
PROCEED® Flat, partially absorbable 2004 Currently
Surgical Mesh marketed

ME1 27204444v 1
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PVP 3D patch, partially absorbable 2008 Currently
marketed
Physiomesh Flat, partially absorbable. Mesh 2010 Withdrawn in
is laminated between 2016

MONOCRYL™ and PDS™ films

Lo PROLENE fesr Tasy
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Although Plaintiffs’ application repeatedly refers to each of these products as “Multi-
Layered Hernia Mesh products,” PHS and 3D Patch are not multi-layered products.
In addition, each of these five products is materially different with respect to
development, design, materials, method of manufacture, place of manufacture,
primary uses, method of placement, and labeling. Some of the products were
manufactured in Germany, while some were manufactured in the United States.
The products were conceived and designed at different times over several decades

with different individuals involved.

particularly unsuitable for consolidation.

ME1 27204444v 1
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ARGUMENT

l. The Court Should Deny Plaintifis’ Request to Consolidate the Cases
into a Single MCL Because the Cases Involve Distinct Hernia Mesh
Products, Each Invelving Different Witnesses, Documents, and

Discovery.

Plaintiffs’ application should be denied because consolidation of all hernia cases,
without regard for the product type at issue, would burden the court and parties with
inefficiencies and because the cases fail to meet the criteria required for MCL
designation under Rule 4:38A and AOC Directive #08-12.

In determining whether centralization of cases is warranted, the Court applies the
factors contained in AQC Directive #08-12. Specifically, they include whether the
cases possess, among other things, the following characteristics: Many claims with
common recurrent issues of law and fact “that are associated with a_sinale
product”; a large number of parties; and a high degree of commonality among
injuries or damages among plaintiffs. See AOC Directive #08-12, at 1-2 (emphasis
added). The Court also should consider administrative factors including, but not
limited to: Whether there is a risk that centralization will unreasonably delay the
progress, increase the expense, or complicate the processing of any action; whether
centralized management is fair and convenient to the parties, witnesses, and
counsel; whether coordinated discovery would be advantageous; and whether there
are related matters pending in federal court or in other state courts that require
coordination with a single New Jersey judge. Id.

Applying these factors to the Plaintiffs’ application, the Court should conclude that,
other than the Physiomesh claims, the cases are not suitable for MCL designation.
Most important, when viewed in their entirety, the claims in these cases do not
involve a “single product,” but rather, implicate several separate and distinct
products that have significantly different design and manufacturing histories. It is
expected that discovery for each product will be materially different from the
discovery for the other products.

Further, there are material differences between the products such that “one size
does not fit all,” either with respect to design defect claims, failure to warn claims, or
claimed injuries. Physiomesh, PROCEED® Surgical Mesh, and PVP are tissue-
separating mesh devices such that they are placed laparoscopically on the inside of
the abdominal wall and a tissue separating barrier is used to reduce the risk of
adhesions between the mesh and the bowel. Unlike those tissue-separating
devices, PHS and Prolene 3D Patch are not typically used for intra-peritoneal
placement, are typically used for inguinal repairs, and do not contain adhesion
prevention barriers. Moreover, the tissue-separating devices are very distinct from
each other. For example, Physiomesh has a unique double-sided Monocryl barrier.

ME1 27204444y 1
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Each of these products also has different instructions for use, so the failure to warn
claims will be different for each device. Plaintiffs with inguinal hernia repairs
typically allege different injuries than patients with other types of repairs.
Defendants also anticipate separate, unique discovery issues related to the
regulatory history of each one of the other devices. For example, each of the
products was subject to its own unique 510{(k) FDA application and regulatory
process that was based, at least in part, on data specific to that device.

There is no meaningful advantage to be gained by consolidating all of these cases
into one MCL because the discovery will be very different in each set of cases.
Indeed, there is a real risk that centralization will delay the progress, increase the
expense, and complicate the proceeding of the actions. For instance, resolution of
the limited cases involving claims related to Physiomesh will be significantly delayed
and backlogged in the event fact and expert discovery are conducted at the same
time as the PHS cases. In the same vein, the discovery and pretrial proceedings
related to several different products will be extremely complicated, and it will be
difficult for the Court and the parties to keep straight which product is at issue during
each proceeding.

Thus, coordinated discovery under these circumstances will not be advantageous,
and consolidation would be unfair and prejudicial to Defendants, as well as contrary
to the core goal of the MCL system—efficiency. An MCL would not be created for
all General Motors vehicles merely because they are all motor vehicles and were
manufactured by the same company. Each product has its own unique background
with unique discovery and pleading issues.*

For all of these reasons, the Court should deny Piaintiffs’ request to establish a
single MCL. for all of the various hernia mesh cases. Otherwise, Defendants would
face unfair prejudice, there would be a delay in the resolution of the cases, and
judicial resources would be wasted.

H. Defendants Do Not Oppose MCL Designation for Cases Involving
Physiomesh Oniy.

Defendants recognize that, unlike the cases involving Ethicon’s other hernia mesh
products, the Physiomesh complaints satisfy several of the criteria for centralized
case management. As such, Ethicon does not oppose the consolidation of those
cases into an MCL.

4 Ethicon acknowledges that a number of different pelvic mesh products were coordinated in
the Ethicon pelvic mesh MCL. But that MCL, which was created in 2010, remains
unresolved, nearly eight years later. One reason for this delay has been the complexities
presented by the number of companies and products involved, and Plaintiffs in that litigation
have expressed frustration at the perceived delays in resolution.

ME1 27204444v .1
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Of the 62 cases, there are approximately 13 cases filed in New Jersey alleging
claims related to Physiomesh. As set forth above, there are unique facts about the
design, manufacturing, and marketing of Physiomesh that are not present for the
other products. For instance, Physiomesh was the most recently developed device,
and it is the only device that has been discontinued. Following Ethicon’s
announcement that it was discontinuing Physiomesh, a significant number of
Physiomesh cases has been filed nationwide, and discovery has begun and will be
taking place in the federal MDL which should be coordinated with discovery for New
Jersey plaintiffs. These factors weigh in favor of designating an MCL in this State
for this product only.

Defendants also respectfully request that a Physiomesh MCL be designated
expeditiously. Discovery is underway in the federal Physiomesh MDL, and it is
important that such discovery be cocrdinated with the New Jersey proceedings. In
particular, four depositions are currently scheduled in the Physiomesh MDL, one of
which is in Europe. More depositions are expected to be scheduled soon. Many of
the anficipated deponents are Defendants’ former employees, medical doctors
and/or residents of other countries. Those witnesses should not be required to give
multiple depositions if it can be avoided. Defendants have already met and
conferred with Plaintiffs’ counsel in an effort to reach an agreement that will allow
New Jersey counsel to participate in the scheduled and upcoming depositions.
Detendants respectfully request that a Physiomesh coordinating judge be appointed
as quickly as possible to avoid unnecessary disruption to the MDL schedule, or
having to duplicate MDL witnesses.

Hl. The Cases Involving the Other Hernia Mesh Devices Are Not Suitable
for Individual MCL Designations.

The factors warranting creation of a Physiomesh MCL do not metrit creation of an
MCL for PROCEED® Surgical Mesh, PVP, Prolene 3D Patch, andfor PHS. When
separated by product, these cases do not involve a large number of parties,
common issues of law and facts, or a commonality among injuries or damages
among the Plaintiffs. Additionally, because there is a limited number of cases
involving those four distinct products, consolidation of these cases would suffer from
the same administrative inefficiencies as a single MCL for all cases.

In contrast to Physiomesh, there are relatively few cases in New Jersey (or other
parts of the couniry) involving Ethicon’s other hernia mesh products. Indeed,
Physiomesh is the only product that is the subject of significant related matters in
federal court.

Thus, when viewed in the coniext of these other specific products, the number of
cases and parties is not so numerous as to warrant consolidation. Should the Court
find it prudent to create an MCL for one or more of the other products, Defendants
alternatively request that the Court create separate MCLs for each such product so
that discovery related to each product may proceed at its own pace.
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In no event should Prolene 3D Patch be included in any MCL. Not only have none
of the 62 Plaintiffs alleged that they were implanted with Prolene 3D Paich, there
are no such cases pending in any county in New Jersey. Therefore, there is no
case or controversy relating to Prolene 3D Patch, and Plaintiffs have no standing to
request that this Court create an MCL to include cases involving that device.

IV. Middlesex County Is the Most Suitable Venue for an MCL.

Venue selection should not be controlled by the county in which a small number of
plaintiffs’ counsel has strategically chosen to file cases. This is particularly so when
the county bears no relation to the parties, the events at issue, the witnesses, or the
location of the pertinent documents. In the event the Court is inclined to create one
or more MCLs, Defendants respectfully submit that Middlesex County is the most
appropriate venue for each MCL.

Plaintifts initially filed all of their cases in Bergen County, undoubtedly in a strategic
attempt to “stack the deck” in favor of a venue that they perceive to be somehow
favorable. The Court, however, should not allow such a transparent attempt at
forum shopping.

“Issues of fairness, geographical location of parties and attorneys, and the existing
civil and muiticounty litigation caseload in the vicinage” are factors to be considered
in determining where to assign an MCL. See MCL Guidelines and Criteria for
Designation, as promulgated by Directive #08-12 pursuant to Rule 4:38A.

Based on the factors contained in the MCL guidelines, an MCL would be most
suitably placed in Middlesex County (and assigned to Judge James Hyiand). First,
the geographical location of the parties weighs markedly in favor of Middlesex
County. Johnson & Johnson is located in New Brunswick in Middlesex County.
Ethicon’s headquarters are in the Berough of Somerville in Somerset County, which
is only 12 miles from New Brunswick. Accordingly, the convenience of Defendants’
witnesses and the availability of many pertinent documents and other information
weigh in favor of Middlesex County.

As already explained, none of the Plaintiffs identified in the 62 cases listed in the
. MCL application is from Bergen County, nor do any plaintiffs in the other cases live
in Bergen County. Indeed, out of the 62 cases, only two Plaintiffs are residents of
New Jersey.® Although Plaintiffs are represented by counsel from across the
country, their primary New Jersey counsel are located in Freehold Township.
Middlesex County is also the closest MCL vicinage to Plainiiffs’ New Jersey law
firm.

5 Daniel Aarcn (BER-L-870-18) is a resident of Menmouth County, and Elena Schaeffer
{BER-L-914-18) is a resident of Essex County.
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In fact, none of the Plaintiffs or their attorneys has any apparent connection
whatsoever to Bergen County. Defendants had no input as to where Plaintiffs
chose to sue them. Defendants should not be disadvantaged or prejudiced by the
strategic decision of Plaintiffs’ counsel attempting to manipulate the choice of forum.
Cf. In_re Vioxx_ Litig., 395 N.J. Super. 358, 364-65 (App. Div. 2007) (“[L]ess
deference is accorded to plaintiff's forum choice in this case than would normally be
accorded because of plaintiff's residence in the U.K., not in this state”); Lanard Toys
Ltd. v. Toys R US-Delaware, Inc., No. CIV.A. 2:14-19398-SDW, 2015 WL 3794595,
at *4 (D.N.J. June 16, 2015) (noting that “Plaintiff’s choice of forum here is also
accorded less deference because New Jersey is not Plaintiff's home forum” and that
“a plaintiff's choice deserves little deference when the chosen forum has little
connection to the facts underlying the claims”).

The current civil and multicounty litigation caseload in the three MCL vicinages also
weighs in favor of selecting Middlesex County for an MCL for the Physiomesh
cases. Bergen County currently has the most MCL actions with eight, and Judge
Polifroni's response to Plaintiffs’ “informal” request for a case management
conference demonstrates that Bergen County is not an appropriate vicinage for an
MCL involving Physiomesh. (See Ex. C: Judge Polifroni's 1/25/18 Letter to Pls.’
Counsel). As Plaintiffs have noted, Atlantic County currently has five active MCLs,
including the most recent MCL involving firefighter hearing loss created in January
2018.

Middlesex County is currently assigned six MCLs, excluding the asbestos cases,
~ which are continuing to be handled by a separately designated judge and special
master.- Further, the Propecia MCL assigned to Middlesex County will soon
conclude as a consequence of settlements.

Although an MCL involving Ethicon’s pelvic mesh products is currently pending in
Bergen County, the issues presented in that MCL are distinct from the issues
presented in hernia mesh cases. Hernia mesh implantation surgeries are different
than pelvic mesh implantation surgeries and are performed by different kinds of
surgeons. Unlike pelvic mesh implantations, which are performed on the female
pelvic floor by urogynecologists and other pelvic floor surgeons, hernia repairs are
performed in the abdominal and other spaces by general surgeons.

As already explained, hernia surgeries are intended to repair a defect (i.e., a hole) in
the abdominal wall or other area with the intent of eventual tissue ingrowth to repair
the defect. In contrast, pelvic mesh is implanted with the goal of treating female
stress urinary incontinence (unintentional loss of urine with physical activity or
movement) or pelvic organ prolapse (the “dropping” of an organ so that it presses
against the vaginal wall). Though both involve surgical mesh, Plaintiffs’ theories
related to the alleged defects of hernia mesh appear to be very different from those
alleged as to pelvic mesh. Thus, issues presented in hernia mesh cases will be
very different than the issues presented in the pelvic mesh cases. Judge Nelson
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Johnson, who is retiring, is the only New Jersey judge with any meaningful
experience considering substantive issues involving these hernia mesh cases.

Finally, there is no reason to burden Judge Harz with another MCL given that she
already is presiding over more than 1,000 cases included in the pelvic mesh MCL.

V. The Court Should Authorize the MCL Court to Return Each Case to an
Appropriate County for Trial.

Finally, the Court should specify in its order that the MCL court has the discretion to
transfer any case to another county for trial. Ethicon reserves all of its rights under
New Jersey law and the Court Rules to object to venue with respect to the trial of
any individual case. As noted above, none of the Plaintiffs involved in any of the 62
cases resides in Bergen County, and Defendants’ principal places of business are in
Somerset and Middlesex Counties. Thus, Ethicon reserves the right to object to
venue before the initiation of any trial in a county in which venue is improper and to
ask the MCL judge to return the case to a county in which venue is properly laid, as
is routinely done in federal court proceedings.

Under Rule 4:3-2(a), venue is appropriate in “the county in which the cause of action
arose, or in which any party to the action resides at the time of its commencement . .
.." Subsection (b) provides that “[flor purposes of this rule, a business entity shall
be deemed to reside in the county in which its registered office is located or in any
county in which it is actually doing business.” Id. Although case law analyzing the
rule is limited, in Crepy v. Reckitt Benckiser, LLC, 448 N.J. Super. 419, 437-38 {Law
Div. 2016), the trial court concluded that the term “actually doing business” requires
a level of business activity by a corporate defendant in the county of venue that
exceeds merely conducting incidental or minimal business such as ordinary
advertising or marketing.

After Crepy, a subcommittee of the New Jersey Supreme Court Rules Committee
drafted a proposed Amendment to Rule 4:3-2 which would clarify the venue rules
consistent with Crepy. The proposed amendment reads as follows:

(b) Business Entity. For purposes of this rule, a business
entity shall be deemed to reside in the county in which its
principal office in_New Jersey is located or, if it has no
office in New Jersey, in the county in which it has the most

significant contacis.

(See Ex. E: New Jersey Law Journal, 2016-2018 Supreme Court Rules Committee
Reports — Publication for Comment) (emphasis added). This proposed rule
embraces the rationale set forth in Crepy and clarifies the intended meaning of
“actually doing business” found in the New Jersey Court Rules.
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Indeed, in its July 14, 2015 Order designating an MCL in the Benicar litigation, this
Court stated that the MCL judge “may, in his discretion, return such cases to the
original county of venue for disposition.” (See Ex. F: 7/14/15 Benicar Order).
Defendants request that the Court issue similar language in its order designating a
Physiomesh MCL and Defendants, through their response, do not waive their right
to object to venue or request that the MCL judge return or transfer any individual
case to a county in which venue is proper prior to trial.

CONCLUSION

In conclusion, Defendants do not oppose Plaintiffs’ application to the extent that it
seeks to create a Physiomesh-only MCL. The remaining cases involving other
hernia mesh devices should not be consolidated into an MCL. The small volume of
the remaining cases does not involve any efficiencies of scale that justify their
consolidation. They also involve significantly different products with different
regulatory histories and different witnesses, and their consolidation would create an
unmanageable MCL and would unfairly prejudice Defendants and waste judicial
resources. ®

Respectfully submitted,

David R. Kott

cc: Joshua Kincannon, Esq. (via regular mail and email)
Kelsey Stokes, Esq. (via regular mail and email)
Adam Evans, Esq. (via regular mail and email)
Robert Price, Esq. (via regular mail and email)
Michael Daly, Esq. (via regular mail and email)
Tobias Millrood, Esq. (via regular mail and email)
James Barry, Esq. (via regular mail and email)
Robert Kinsman, Esq. (via regular mail and email)
Kelly S. Crawford, Esq. (via email)

6 In the event that the Court should choose to create an MCL governing cases involving
Ethicon’s other hernia mesh products, the Court should exclude Tabor v. Johnson &
Johnson, (ATL-L-830-14). Judge Johnson has managed that case for nearly four years.
Most recently, on May 1, 2018, he conducted a Lopez hearing, after which he indicated that
he will issue a ruling on Defendants’ dispositive motion very soon.
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LOMURRO, MUNSON, COMER, BROWN & SCHOTTLAND, LLC
ATTORNEYS AT LAW
MONMOUTH EXECUTIVE CENTER
4 PARAGON WAY
SUITE 100
FREEHOLD, NEW JERSEY 07728

(732) 414-0300

Websitet
WHW, LOMURROLAW.COM
aAbbott 8. Brown AMDNNGIRIUEQIWY (e
Certified by the Supreme Courl Reply to Freehold
Of New Jeracy as a Civil Trinl Attorney Fax - {732) 431-4043
Lireet Dial - (732) 414-0303 NJ ATTORNEY ID NUMBER 19831978

January 11, 2018

VIA REGULAR MAIL

Hon. Robert L, Polifroni, P.J. Cv.
Bergen County Superior Court
Bergen County Justilce Center

10 Main St. ’

Hackengack, NJ 07601

Re: In re Ethicon Hernia Mesh Litigation

pear Judge Polifroni:

Our office, -in conjunction with geveral other firmg, has filed
16 product liability cases in Bergen County against Bthicon, Inc,
and Johnson & Johnson., The complaints assert that various hernia
mesh products manufactured, marketed, and sold by these defendants
are defective. All lawgults involve the same defendants, and all
involve the fallure of one or wore of thelr hernia mesh products.
We anticipate filing well over one hundred guch lawsults in tha

near future,

To date, the 16 cases have been apsigned to 9 different
Judges: Judge Thurber {4 capes), Judge Perez-Friscla (3 cases),
Judge O'Dwyer (3 cases), Judge belLuca {1 case), Judge De La (Crus
(1 case), Judge Farrington (1 case), Judyge Powers (1 case}, Judge
Padovano (1 case), and Judge Hari (1 case). A list of the cages
ig attached. Defendants have filed timely answers on two of the
16 cases. Discovery has nobt yet begun,

_Due to the nature and breadth of this litigation, we feel
that it would be most efficient to schedule a case wmanagement
conference with all counsel to discuss the consolidation of these
cages for discovery or an MCL application.
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T am sending a copy of thls letter to defenme counsel, and to
all attorneys who have indicated they have or may be filing a
gimilar claim. I am confident that all counsel will work together
to efficiently and expeditiously handle these cases.

Your Honor’s kind consideration of this request will be most
apprecilated.

Respectfully submitted,

4

ASB/slm

Engl

cc: Hon. Estela M. De La Cruz (via regular mail w/encl)
Hon. James J. Deluca (via regular mail w/encl)
Hon. Christine A. Farrington (via regular mail w/encl)
Hon. Rachelle L. Harg (via regular mail w/encl)
Hon. John D. O'Dwyer (via regular mail w/encl)
Hon. Gregyg A. Padovano (via regular mail w/encl)
Hon, Lisa Perez-Friscia (via regular mail w/encl)
‘Hon. Charles E. Powerxs (via regular mall w/encl)
Hon. Mary F. Thurber (via regular mail w/encl)
Kelly 8. Crawford, BEsg. (via regular mail w/encl)
Kelsey Stokes, Esg. {via electronic mail w/encl)
Adam Evans, Esqg. (via electronic mail w/encl)
Robert Price, Esq. (via electronic mail w/encl)
Michael Daly, Esq. (via electronic mail w/encl)




PENDING ETHICON HERNIA MESH CASES

as of January 11, 2018

DOCKET NUMBER

"BER-L-7065-17

BER-L-8037-17

PLAINTIFF

| JASON COTTLE

mnt N - PR 1

JUDGE

"JUDGE_JAMES J, DELUCA

'"ILENE GOLD

"BER-L-8276-17

BER L-8572-17

"BER-L-8827-17

BER-1,-8829-17

,aU IE FOWLER

"RICHARD BASSETT _

| JUDGE JOHN D. O'DWYER

JUDGE JOHN D. 0 DWYER

| JUDGE RACHELLE L.

JUDGE CHRISTINE A FARRINGTON

HARZ .

'CHARLES GRIFFIN

CHRISTINA LINNENBRINK

BER-1,~ 8998 17

BER-L-9127-17

BER-L-9130-17 |

CASSANDRA CAMPBELL

"MARVIN MARTIN

JOHN RUIZ

BER-L-9133-17

BER L 9151 17

"BER-L- 184 18

BER-1,-197-18
BER-L-198-18

WALTER TREBC

TREBOLO JR

| JUDGE

‘H'SGDéb
| ouncE

JUDGE MARY F. THURBER

MARY F. THURBER

T.19A PEREZ-FRISCIA

'MARY F, THURBER _

JUDGE

MARY F, THURBER _

'JOHN B, O'DWYER

| BRENDA GATELEY

"I §HONNA REDDING

JUDGE ESTELA M, DE Lh CRUZ |

JUDGE CHARLES E _POWERS

MELISSA RICE

'NORMAN BEAN

"BER-L-207-18_

JUDGE LISA PEREZ-FRISCIA

| ALAN ALUMBAUGHR

(JUDGE LISA PEREZ- FRISCIA
| GREGG A, PADOVANO
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David R, Kol

Parlosgr
1.973.639-2056
F.973.624-7070
dkou@mecarier.com

WoCarler & English, LLP

Four Gatgway Center
100 phatbersy Sleeol
Newark, NJ 07102-4036
T. §73.622.4444

F. 973.524.7010

v rcadder.com

BOSTON
HAR‘IFORD

_ STAMFORD

NEW YORK
NEWARK

CAST BRUNSWIGK
PHILADELPHIA

WILMINGTOR

. WASHINGTON, DC

MCCARTER
SENGLISH

ATTORNEVS AT1LAW
January 26, 2018

VIA HAND DELIVERY

Hon. Robert L. Polifroni, P.J. Cv.
Bergen County Superior Court
Bergen County Courthouse

10 Main Street, 3rd Floor Rotunda
Hackensack, NJ 07601

Re: Ethicon Hernia Mesh Litigation

Dear Judge Polifronk:

This Firm, along with our co-counsel Riker Danzig Scherer Hyland & Perretli LtLP
and Butier Snow LLP, represent Defendants Ethicon, Inc. and Johnson & Johnson
{hereinafter collectively “E1hicon”) in sixteen recently filed actions in Bargen County
related to hernia mesh products.! We are in receipt of plaintiffs' counsel, Abbot S
Brown, Esq.'s letter to the Court requesling a case management conference with all
counsel involved in these actions. We write to clarify and respond to some of the
stalaments contained in that letter.

Ethicon manufaciures more than a dozen different mesh products indicaled for the
treatment of hernia. Plaintiffs implicitly suggest that any case involving any hernia
mesh product manufactured by Ethicon would be appropriate for consolidation.
However, there are many important differences among these products, including
differences in design, materials, method of manufacture, place of manufacture, and
indications. The producls were developed, and manufactured at differenl times and
different locations over decades. Indeed, plaintiffs acknowledge that the sixleen
fited cases Involve al least three distinct hernia mesh products. Some of the cases
assert claims related to Elhicon Physiomesh™ (which was withdrawn from the
market in 2016), whereas the majorily of the other cases involve claims related 1o
different products, namely the Proceed Ventral Patch and Proceed (which are
currently marketed). Both on discovery and the merits, here will not be sufficient
common factual and legal issues arising out of the same series of occurrences
required for consolidation.

Specifically, it would be wholly improper under New Jersey law and Rule 4:38-1, as
well as Rule 4:38A and Direclive #08-12, to consolidale cases involving different
hernia mesh products, Le. non-Physiomesh™ and Physlomesh™ cases.
Accordingly, Ethicon objects lo any attempt by plaintiffs to consolidale all cases
involving any Elhicon hernia mesh product, and will oppose any application seeking
such relief. Similarly, it would also be improper under New Jersey law and the Court

! while not changing our analysis, for completeness there are other addilional cases
not referenced in Plaintiffs' letier. Two cases are venued in Bergen County, and one of the
plaintiffs in those cases is from Essex County and the other is an oul of state piaintiff. There
are five other cases pending in Monmouth County, Middlesex County, Alfantic County (2)
and Ocean Counly, Of these seven cases, three are Physiomesh.
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Rules to consolidate all of the cases involving the various non-Physiomesh™
products, and Ethicon likewise will object to and oppose any such application as
waill

With respect to the cases involving Ethicon Physiomesh™ products, we do nol
belleve consolidation or an MCL application is ripe for discussion. To date, only two
of the cases referred to by Mr. Brown in his letter have been filed aleging claims
involving an Ethicon Physiomesh™ product: Martin_v. Ethicon, Inc. et al., Docke!
No. BER-1.-0127-17 and Ruiz_v. Ethicon, Inc., et al., Docket No. BER-L-8128-17.
Both of those cases are pending before Judge Thurber. Respectfully, we do not
believe ithat the filing of these two cases warrants a discusgion of an MCL
applicalion at this lime. Indeed, it is nconceivable that the Supreme Courl would
grant an MCL application based on the filing of iwo cases.

_ Moreover, plaintiffs’ counsel's request is also premature because Ethicon is still in
the process of reviewing the various Complaints filed in these actions to determine
whether venue is proper in Bergen County, or whether venue would be more
convenient in another New Jersey vicinage. in fact, not a single plaintiff in any of
the sixteen filed actions is a resident of Bergen County: indeed, not & single plainliff
is' a resident of New Jersey. Itis likely that the issues related to venue could be fhe
subject of a motion in the near future. Accordingly, it would be inefficient to engage
in consolidation discussions regarding cases that could be transferred to a different

venue,

We will be prepared to discuss these matters with Your Honar in the event that Your
Honor decides to conduct a conference. Please do not hesitate {o contact us if the

Court has any questions.

Raspectfully submitted,

David R. Koit

cc. Hon. Esleta M. De La Cruz (via regutar mail)
Hon. James J. Deluca (via regutar mail)
Hon. Christine A. Farrington {via regular mail)
Hon. Rachelle L. Harz {via regutar mail)
Hen. John D. O'Dwyer (via regular mail)
Hon. Gregg A. Padovano {via regular mail)
Hon. Lisa Perez-Friscia {via regular mail)
Hon. Charles E. Powars (via regular mail)
Hon. Mary F. Thurber (via regular mall)
Abbott S, Brown, Esq. (via regular mail and email)
Kelsey Stokes, Esq. {via regular mail and email)
Adam Evans, Esq. (via regular mail and email)
Robert Price, Esq. (via regular mail and email)
Michael Daly, Esq. (via regular mail and email)
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SUPERIOR COURT OF NEW JERSEY

BERGEN COUNTY JUSTICE CENTTER
10 MAIN STIREIT
HACKBNSACK, NEW JRRSIY 074601
82
(401) 527-2680

ROBERT L. POLIFRONI, T 1.Cv.
CIVIE DIVISION

Jamuary 25, 2018

Abhott S, Brown, Bsq.
Lomutro, Munson, Comer, Brown & Schotiland

Monmouth Executive Center
A Paragon Way, Suite 100
Frechold, NI 07728

R Ethicon Hernia Mesh Litigation

Tear Mr. Browi
This will acknowledge receipt of your correspondence dated January 11, 208,

As counset ave aware, the New Jersey Supreme Courl has developed a specific procedure
regarding the type of cases you describe. Specifically, at the earlicst available opporiunity, counse!
are lo sock to have the matlers designated as Multi-County Fitigation (MCL). Jt appears coumnsel
acknowledge the issues at the hewt of the litigation arc best handled by ene judge, in one county.
Hiwever, that goal will not be achicved informally.

You request a “global” case management conference 1o discuss the consolidation of these
matters for discovery or an MCL application. Respeetfully, counsel’s only option is the lalter.
Decisions by counsel to select a county of venue, nnd then request to have the mattess consolidated
and handled by one judge outside the MCL format, wilt not be validated by this cowt, Indeed,
unless the individual plaintiffs tive in Bergen County, it secims reasonable the most convenient
venue would be the corpurate location of the defendants, which appears (o be outside Bergen

County.

Respectfully, the court-will not accommodate counsel’s ¢ffouls lo secure case management’

by one designated judge in one particular county without seeking an MCL designation in sieations
where such designation is clearly appropriate, There is no need to conduct a case management
conference. ‘Therefore, your request is denicd. The cases will be handled by the individual judges
assigned via (he standard docket puimber system, pending any Supreme Court decision on an MCL

designation,
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This letter does nol serve fo comment on the diserelion of the Assignment J udhge Lo addross
issues involving venuc, either via ¢ conference or sua sponte.

Please be guided accordingly.

Very truly yours, -
//

RI.P/len
cc:  Hon, Bonnic J. Mizdol, AJ.S.C.
THon, Estela M, De La Cruz, J.S.C.
* Hon. James J. Delaea, 1.5.C.
" Hon. Christine A. Farrington, I.8.C.
Jon. Rachelie L. ¥Tarz, J.5.C,
Hon. John 1), O'Dwyer, 1.8.C.
Hon. Gregg A. Padovano, 1.5.C.
Hon. Lisa Perez Friscia, 1.8.C.
Hon, Charles B. Powers, Jr., 1.8.C.
Hon. Mary F. Thurber, I.5.C.
Kathleen Stylianou, Civil Division Manager
Kotly 8. Crawford, Esq.
Kelsey Stokes, Fsq.
Adam Bvans, Esq.
Robert Price, Bsq.
Michael Daly, Esq.
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Case Name Qnly

Current Docket #

Products Used

NJ'MCL Response:
Current NJ County

Tabor, Steve

ATL-L-830-14

Prolene Hernia
System

of Residence
Out-of-State

Dorsey, Timothy

MON-L-3639-17

Proceed Ventral Patch

Monmouth County

Cottle, Jason

BER-L-7065-17

Proceed Ventral Patch

Out-of-State

Bassett, Richard

BER-L-7836-17

Proceed Ventral Patch

Out-of-State

Gold, llene BER-L-008037-17 Proceed Out-of-State
Lane, Calvin BER-L-008142-17 Physiomesh; Essex County
Securestrap

Noakes, Kenneth B.

BER-L-8276-17

Proceed Ventral Patch

Out-of-State

Fowler, Susie E.

BER-L-8572-17

Physiomesh; Proceed
Ventral Patch

Out-of-State

Linnenbrink,
Christina

BER-1-8829-17

Proceed Ventral Patch

Out-of-State

Griffin, Charles

BER-L-8827-17

Physiomesh; Proceed
Ventral Patch

Out-of-State

Campbell, Cassandra

BER-L-8998-17

Proceed; Proceed
Ventral Patch

Out-of-State

Gateley, Brenda

BER-L-9151-17

Proceed

Out-of-State

Ruiz, John

BER-L-9130-17

Physiomesh; Proceed

Out-of-State

Trebolo, Jr., Walter

BER-L-9133-17

Proceed

Out-of-State

Martin, Marvin

BER-L-9127-17

Physiomesh; Proceed

Out-of-State

Redding, Shonna BER-L-184-18 Proceed Ventral Patch |Out-of-State
|Alumbaugh, Alan BER-L-207-18 Proceed Ventral Patch |Out-of-State

Rice, Melissa BER-L-197-18 Proceed Out-of-State

Bean, Norman BER-L-198-18 Proceed Out-of-State

Reynolds, Burton BER-L-279-18 Proceed Out-of-State

Hopes, Millicent MID-L-006931-17 Physiomesh Middlesex County

Mangan, Michael OCN-L-003093-17  |Physiomesh Ocean County

Smith, Diane M. BER-L-652-18 Proceed Ventral Patch |Out-of-State
Gaddis, Troy BEL-L-658-18 Proceed Ventral Patch |Out-of-State
Miller, Tracee BER-L-695-18 Physiomesh; Proceed |Out-of-State
Hollimon, Thomas |BER-L-694-18 Physiomesh; Proceed |Out-of-State
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Out-of-State

Clark, Jeneen BER-L-691-18 Physiomesh; Proceed
Ventral Patch
Fielding, Chad BER-L-683-18 Physiomesh; Proceed |Out-of-State
Adams, Donna BER-L-728-18 Physiomesh Qut-of-State
Sallis, Jamie BER-L-703-18 Physiomesh; Proceed |Out-of-State
Ventral Patch '
Denney, Robert BER-L-732-18 Physiomesh Out-of-State
Crossland, Stephanie|BER-L-729-18 Physiomesh Out-of-State

Rodriguez, Kelly BER-1-699-18 Physiomesh; Proceed |Out-of-State
Moore, Tammy BER-L-697-18 Physiomesh; Proceed |Out-of-State
Ventral Patch
Woesterbeck, Mike  [BER-L-733-18 Physiomesh Out-of-State
Jennings, Jerry BER-L-777-18 Phystomesh Out-of-State
Dollanmeyer, Terry |BER-L-774-18 Physiomesh Out-of-State
Jerrell, Sara BER-L-775-18 Physiomesh Qut-of-State
Kennedy, Bryan BER-1-779-18 Physiomesh Qut-of-State
Robins, Janice BER-1-809-18 Physiomesh Out-of-State
Morgan, Karrie BER-L-781-18 Physiomesh Out-of-State
McKinney, Ear! BER-L-780-18 Physiomesh Out-of-State
Johnson, Steven BER-L-778-18 Physiomesh Qut-of-State
Schaeffer, Elena BER-L-914-18 Physiomesh Essex County

Aaron, Daniel &
Heather

BER-L-00870-18

Proceed Ventral Patch

Monmouth County

Diloreto, Edward

BER-.-1018-18

Proceed Ventral Patch

Qut-of-State

Pikulsky, Jamie &
Jeffrey

BER-L-1052-18

Proceed Ventral Patch

Qut-of-State

Lang, Christine M.

BER-L-1067-18

Proceed Ventral Patch

Out-of-State

Gibson, Renee C.

BER-1-1110-18

Proceed Ventral Patch

Cut-of-State

Shackelford, Cecelia

BER-L-1200-18

Proceed Ventral Patch

Qut-of-State

Matias, Marissa & |ESX-1-9128-17 Physiomesh Essex County
Antonio
Usey, Christina BER-1.-1244-18 Proceed Qut-of-State

Schriner, Yesenia

BER-L-1222-18

Proceed Ventral Patch

Out-of-State

Alexander, Diane

BER-L-1241-18

Proceed Ventral Patch

Out-of-State

Lindsey, Scott E.

BER-L-001210-18

Proceed Ventral Patch

Out-of-State
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Mack, Edward & BER-L-01220-18 Proceed OQut-of-State
Robin

Hart, Dennis BER-L-1349-18 Proceed Out-of-State
Galvez, Michael BER-L-1393-18 Prolene Out-of-State
Lindly, James BER-L-1402-18 Prolene Out-of-State
Senkel, William BER-L-1433-18 Prolene Out-of-State
Mountjoy, James & |BER-L-1430-18 Proceed Out-of-State
Nancy

Alvarado, Daniel & |BER-L-1479-18 Proceed Qut-of-State

Jessica

Krampen-Yerry,
Denise

BER-1-1466-18

Proceed Ventral Patch

Out-of-State

Anawaty, Viola

BER-1-1516-18

Proceed

Out-of-State

Fontenot, Emily

BER-1-1513-18

Proceed Ventral Patch

Out-of-State

Szaroleta, BER-L-1458-18 Prolene Out-of-State
Christopher

Lotridge, Robin BER-L-1467-18 Prolene QOut-of-State
Dias, Alexsandro BER-L-1471-18 Prolene Out-of-State
Maestas, Joseph BER-L-1456-18 Prolene Out-of-State
Capshaw, Clifton BER-1-1530-18 Proceed Out-of-State

Smith, Joseph W.

BER-L-01692-18

Proceed Ventral Patch

Cut-of-State

Briscoe, Anthony &
Francelia

BER-L-01691-18

Prolene Hernia
System

Out-of-State

Bradford, William

BER-L-1806-18

Prolene

Qut-of-State

Johnson, Heather

BER-1.-2003-18

Prolene Hernia
System

Out-of-State

Collier, Greg

BER-L-2214-18

Proceed

Qut-of-State

Scobee, lerry

BER-L-2355-18

Proceed Ventral Patch

Out-of-State

Williams, James

BER-L-2337-18

Proceed Ventral Patch

Qut-of-5State .

Ward, Sue E. BER-L-2353-18 Proceed Out-of-State

Miller, Ronald BER-1-2345-18 Prolene Hernia Out-of-State
System

Shepherd, Terry R.  |BER-L-2354-18 Proceed Ventral Patch |Oul-of-State

Fontana, David

BER-L-2511-18

Physiomesh

Out-of-State

Woijtusiak, Gregory
& Karen

BER-1-2456-18

Physiomesh

Hardy, Edwin B.

BER-1-2512-18

Physlomesh

Snyder, David

BER-L-2513-18

Proceed Ventral Patch

Out-of-State

Hodge, Pamela

BER-1-2577-18

Proceed

Out-of-State

McCormick, jufius
Don

BER-L-2856-18

Physiomesh; Proceed
Ventral Patch

Out-of-State
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Kruggel, Tammy, as |BER-L-2694-18

the Personal
Representative of
the Estate of
Barhara Bradbury,

dornacar]

Physiomesh; Proceed
Ventral Patch

Out-of-State

Lioyd, William

BER-1-2952-18

Proceed Ventral Patch

Qut-of-State

Henley, James G. BER-1-003015-18

Prolene Hernia
System

Qut-of-State

Ortiz, Molses BER-L-003016-18

Physiomesh; Proceed

Out-of-State

Rebinson, Franklin C.{BER-L-003014-18

Proceed

Out-of-State
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n. Propased Amentinent to ff, 4132 - Venue tn thie Supertor Court
A Erepy w Recklnt Bonekison LLC, 448 N.J. Super. 419 (Law Div. 2016), wronpfud
enminntion eise, the irial coorn comelided tat the term Pactualty deing tusiness” witlun fefe
41 2¢b) requires a levol of business activity by n business entity defendnnl in the eounty of
venut that exeeeds merely condueling o pininal or incidentad amount.

A Commities member sujgests that (ke Cominities consider mending paragraph (b)
of thi Rule 1o defing the phrase “nehually oty busingss.” ‘This Innguage lius been wsedh I e
Rule, witisout explanation, since 1948 with ropard to wheve matlers involving husiness emily
dofendants may be vonued. . .

A subcommiltee was formed to address this jsaue. The suboammittes presented bwo
whtesnatives: (1) do not amend the Rule and let case Jaw.dovelop Lo provide gwidanes on the
issue; or (2) amend the Rule Lo provide vende Iiwed on restdenge - Sin the somty wheve the
principal office s focated or in which the vause of action acerued.” ARer discussion, the
Committee agreed with alterundive one an determinesd it there should beno rule amendment
{1y Brde 4:4-2{b) nt this lime, in port with an expectation the issus night be nddressed in fitore
case law

Subsceuent (o fhe Commitiee’s deciston, the Crepy opinion was published, The
Cosmiftee reapenct discussion as o whether Crepy has provided suflicieot puidance on
the standard of “actually doing business.” Whike noting that the opinien provides holpful
gidanee, i does nol cleatly speelfy exaptly what level af businoss activitics or nexus will
<ullice 1o cronfe venue In a parliewlai county. A subcommities member prosested varuus
scondirios regarding vonue for the Commmittcs's consideration:

v . Iftac ceuse of action arose in New Jersey, venue should be In the county
white the cause of action ar0se; '

' A business entily with 8 principal éffice In New Jersey “resides” in the
county of the princlpel office; - :

. A buslness entity wilh one office In New Jersoy but a principal office in a
different state or nution “resides” in the county of the New Jersey office;

. A business esiity with multiple affices in New Jorscy Dbut a principal oftice
in a difforont state or nation “resides” i the counly ol the prineipal New
Jersay office; '

' A husiness entlly with no offices in Mew Jorsey, "resides” in the New Jarscy
© county with which It has the most significant contacts; and

. For a businoss entity with no contdets with NMew Jersey {as in situations
of personal Jurisdiction based on consent, or a contractual forum selection
olnuse desigaating New Jersey ps the forum state but pot any particular
county), if venue in New Jorsey is not otherwiso available, venue should be
available in any New Jersey county.

“Fhe member proposed Uit Rule 4:3-2(b) be amiended (o provide thul o bisiness enlily

i should be docnted 1o revide I the county in which its principal offics in New Joesey is located,

and if there is 1o office in Now Forsoy, in (ho caunty with the most significant contacis. A new

" paragraph (d) of the Rule would provide that If Ihere {s no county in which vente would be

proper, venue is proper in any counly, The subeormmitiea's repoit, nciuding the sihcomuitten

member’s defailed proposal, is chuded ns Appendiz 5.

Comntittee mambers again disonysed whother e Rule should be amended. A
majority of Conmlitee manthers continued {u iclicve that o o amendinent s not peeessary
a this time, bul thee was substantial sealimal to faver tho membet’s proposed aitornative if

4 rude sendmant s pursued st the Stpreme Court's diveetion.
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. Praposal Regarding the Complex Bnstness Litigation Mvogiam

A subcominitlee was Formed outside of the Civil Practice Commiliee o review the
practices tnd procedures of olher state husitess or commereinl courts snd witl expiboring and
making recommendations for eouwrt rales for complex commercinl and coustruction netions.
The subcommittee alse was charged witl investipaling and reporting on the fensibility of
creating siandalone niles for e Complex Business Litigation Peogram,

The subrommittes has propasad rules for the Complex Business Litigation Progean
that will ke subiniited 1 the Court fov eonsiderntion. The propased wiles, which the Cominies
did ot vote vpon, will be pubrlished Tor public comment separate from the Committec’s repott.

Rimpeetfully subinidiced,

Hon. Jack M., énbntino, P.L.A.D., Chair Reniln MeKinney, Civil Division Munager
lustice Poter G. Verniero (Ret.), Vice-Chair  Mary MeManus-Smith, Esq,

Joy Anderson, Bse. Borry 1. Muller, Esq.

Hon. Jefivey B. Beacham, J.5.C. Han, Amy O'Conner, LA.D.

Hon. Thomas P, Brogan, P.J.Cv. ) John R, Parker, Esg,

Hon, Karen M. Cassldy, A.).8.C. : Elizabeth A, Pascal; Bsq.

Hon, Paula T. Dow, }’.J.CI_L Hon, Rubert"l.. Polifroni, PJ,Cv,

Philip J. Bsplhoss, Esq., DAG Hon, Joseph ¥, Quinn, P.1.Cv.

Hon. Clarkson 3. Fisf}er, Ji;, BLAD, Arthur J, Raimon, l}sq.

Lioyd Preeman, Bsq. ) Hen, Rosemary B.‘Réfnsay, PJ.Cv.

Amos Gern, Bsq, Dean Andrew J. Rothman

Hon, Kenneth J, Grisplin, PJ.Cv, Hon. Lausa Sanders, Acting ChiefA.1L.J, -
Professor Bdward A, Hartnstt Hon. Barry P. Sarkisien, P.Y.Ch,

Rabert B, Hille, Bsq. Thowas Shobell, 111, Bsq.

Craig S. Hilllard, Bsq. Willard C, Shih, Esq.

Hon, Pautl Inves, BJ.Ch, Michelle M. Smith, Superior Court Clerk

Herbert Kruttschnitt, 1Y, Bsq. Hon. Edwin H. Stern (Ret.)

Julia A, Lopez, Bsq. Kevin D, Walsh, Esq.

Professor J. C. Lm:e, n Kevin M. Wolfe, Bsq,, Staff

Deborah L. Mains, Esq. Taironda E, Phoenix, Bsq., Staff

Han, Jessica R. Mayer, L.AD,

Dated: Tebruary 2018
LMIG
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verdicl" mil to 1each [he dealsiun of fis wnrsssooableasst by compatiug It {o ather
verdleis for slnilar Injurles, Tn N, verdiet that is “wnrcasuiohic”, Tl nut sheaking
15 the eanseloace of the edurl , cannat I disturbed, nued b seaching sven the Righ b 0l
ehaeiing 1 the Judicial epneclenca’ canttn ny vl eqnpare he case siides 1evlaw lo tha
verdicts in ather sjmlla cosern .

Hew Yurk Lew:

= Whlle tho amunt ¢f danages to be nwatded for pessceal Injurles i a qut sibon
Fur e jary. anst the jury’s deeminntion ks entliled 10 great defuience, I may b ot
asike I he awaidf deviany ssaserinlly fonn what would be rearonahle cuvgpnorlon’
(Kwanlns v Saco, 124 A3 ek, TIA, 21 WY 325, quoting Maim v, Disiilya, 161
PR ERIYR T TN &40 107, see CPLR $30M[e) 3. "Peior durages awandr v
cared dnralving slmitue Infrates wee vt shidlay upen e couris ot secve [ greivke send
valuphien” thasr dn dletermining wolvether i vndlor pasistingies rearvonithlt naompenspiion”
{ialics nddeith (K usilin v, Sme, 114 Akl T3, 21 HLY.8.0d 425, guetlog Tueesss v
s, LED ALTE 3 XST, B, GAD W, Y.4.24 367 Sawh v Tally Caatracting, Cmig, Sspprene
Cmnt, Appellnte Divissan, Kepond Depactinent, Hew York, yarch ¥, 20017, IS A DL
852, £33,

New Jersey Lavi

wA Judpe®s pecsensl wiowledgs ol werdicly fron expesitnets o o private
pradiitiones or Jurin b InFapesaion oatgide e nemd gid Is qat subjed Lo the typlesl
seiullsiy evidenee reenives i the advesgartal prucort, The sohat of vases within 3 Jwige's
rumnnl knowbedge (ney 1 e giatittically rclevam ) i rellsbitity of the judiels

nowledge eannal be eesily Jeatrd. A Junlge thatefore dhonldnat 1vly on prercansd knowl e
of vilies veedichs. The sonumd ik not whethier & danieges awanl shotks he Julpe's pessartal
conselonce, bl whther L ahesks The judicial senicience,

Weo plto disapprove ef the compatntvevendtel methadelogy It allow s pasles
10 present suppenedly enniprrable venlicts baved o0 £364 summaries. The eingular w1
and pastlsulae plaiitiffs In different foses Bt leed 1 vasying ewendd of dunagss Ble nd
caally suscaplible o coinpar lsun. Thatls especivily 16 begauic the jalonnation ebout eiher
seanlngly shinilng verdicls Is vary Hralicil. A jrue cinprative analpsie wolld requlie &
sintistically satisfactory cuhort of catss and vetailed Dnfomution shout exch cass #id
vath piadntit, That infatraslon is unlikely te be availalil, il thgrelore sny mganfaglel
s omparalivé appeoreliw guld he finpraciiesble lo Taplemes,” Cuavas v, Wenl weoith Urewp,
226 1.1, 480, 4KG.T (2014)

THY BOTTOM LINE: HY Courts, whilch perend an atiaiisy 1o sk o o opdlfic
dollat nwand, Ao il 4 juty verdiel to be set adide by the wae ol a "reasonahlens”
staniard, which coinpards 1he verdict ander Tevies 1o niber verdew In shmflar eaues. i
faw, ons tha other hand, dets not preanll ial couils 10 dlsturb Jury verdhis hived e @
comspateon la verditls ‘S othey cozes with sintilar Injurles. And, venlhedy I 13 wen only
b ¢t asids 1F they “shocs e Judlchl conselodee” - & standud which pernils vy few
veroluia 1o I isiebed. .

Wittiout changing NP faw L prisell vur cous 10 5 siide verdlots based om e
sruadent) peed by the HY canuds, we ehearhtl pot ndapt the WY uscibee of peimsining by
ta sggest the amownt of pain al suftzrng swards I e jucy, I Battn v. Mseres 1
pvedipded, tien (Tor aterers) Curvas @ Weatwionth (houp hondd alga ke ovenulel. NI
judiges shenld plio be parmitied (0 apply 8 "reacalienes Aandand® tor stituyg piule
verdlets; and they shm-;“l sl bt alluwed 1o compate the vendict unsr revicw (o veadias
I eaher aret hvalving shnitas injutics s the besehaack Fov wheiber The venlies Lnder
review 18 *unteasonsble’

t‘m\-w—'luﬂr-v‘lMQ-A-A-ﬂ'&"-I'.'":L\.IIU"J[;J]W(IJMNML‘I#ll\pi—.‘lw«-—é-vwlv.n
APPENDIX 5
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AL REPORT OF
BUSINESS ERTITY YENUE RULE SURCOMMITTEE

Ao subeanusiittee hviee coasidercd fie nent w sl Bhade 42302 i tipht of thee
Law Dvisloi oplaton In Crepy v Reekfr-Bonckiver, After the full Commilles, oa lts Byl
revluw, aprect) that B avtion s required besause the aphis wes unpahlished rod i
ot proselt A recuring probilent in need of atteitlon, at Toass given then presens exp=ticine,
Wi yuestlon twas c-cneimined alter ropy was approved fur publisation 1 Pebesry T
Sea Covpp v Reclin-Benklees, 44k M), Super. 419 v Div £016). On resansidneli,
e Subcominiites pod fufl Comantice adhered 2 U pame poslifos,

It Crepp a Torelgn cmplayst filed & Jiscriminatiey Leqintion aetiug lu Lssex
Couly epainst 3 Nelaware LU regbteird i Meicee Couniy will: 4 pringapal plice of
piisiness in Monis Coundy.  Yanie wea cansforred 10 Mutis Cramty vt & 4:1-2,
ennitsing veme whete the Covpatnilon [pow asy "business eatity”] 1 Vevtually deing
business,” Breaue basinesi atrivitics fot Based Tty weie insnthickan notahheisidisg
Ml defeadanl®s representativey e sales cally sl perfooned merzallig maivaics
there. Thia coun beld thal, for veaus purpascs, the contests bad to bt redre ¢xtensive than
sainlaein vonga® required for Jwlsdictlon, The Appottite Qivision grasted leave 1o
ap‘ml, Tt the cage gentled sl the sppeal was dlumisscd. The oplnion saicd “aauslly
dolng husiness™ dees not egisiie whih minanis contpeis far erisdian purpascs, bal 015
gk sint what is suflicleld for venae 1 proelie 2 Led,

Tha prosent Rl s amended, eficetive Seprembar 1, 2016, s chonge the Litle
fiom " coipraate prsles” and the body fran re Teat e 10 eorpatatlons™ lu 'butisess ety
whiteh will o apply 10 moce deiendanis, The petent Buk providis thal, T prarpases
of e veimie rule, “n nsioess enfity shall be Jeersed 1 reskde in (he county i which 184
yeghuercd efilee i3 1peated or in any colaty Iy wisieh 1% §s stually diziog Teviness” 1 H
hetleved that tse tenm “agially deing busiiess” 1n today's vl ey b2 vapgue and inchide
phaves which wire nd comigraplaled by e Rule whin first dvafied ap sdopied, 2ad may
o boeger be sppovgiriaty given [he vagioris places an cnsity could be vortldered a3 “duing
bonmess ™ As & oull, the seledial we oy e setecicl g ssentially bl secwca faswrahle
Jury. .

Ruls 4:3-3 exprensty provides (o chonge of weme PLE If venure 18 ot Inid 48
secardence with B, 4:3-2; o7 12) if these iy 2 cudsstantinl Soubt hay w Fadt and depat st
1alah can e hnd In the comly whiae venue iy ld; o (3) fer convenlente of patics pnd
wlingsaes b the Interest of fustles: or o

“Fiie Commbitos bas desided 1 let (e Ts3ac Vphay ool by edie [k, pard predtipe 8
\echilun B8 the oppeliete koval, Hiatad dilTerently, the Crepp apluton 2id Hew Juny Lne
Jouatal srslele abovt B has sabed attention tn the Tsaue, the expapsion uf the fada 1o tashuds
“hudncss tabities™ wlyo T Tortmed wosa attcntion t (e probdems v punieesns with IR
Hue, snd gase T niy develup prrfe gldauie on the Dy, Furlhefigoie, Rk B35
provides Rexiblliey sud ch Taw may help 10 develup [scton ond standraus wader thet Rule.
Thetefore, Il uay sbisply b wa soon br make o nppropelate reconiatmiition pivea Ihe
present Hmited expericnes with e “tushueds gnsity” rule

Himveva, thre i 2 respgatehle view Iwd Tusprass aeguets guibdanes amd &0
eppryils recummendtlon v hecattse of The Rascion] g coses proadling whivt guuld
I wiferted by the Fssuie, anil it walling 30 17Ke artitn wllEmH nping 1gion whea ehiould
¢ weommiowked Ax s reqult, the Bubcpanmites bus puasemnctl @ el ndetite Tl
Rube 4:3-210) 13 cirver the Supneane Coun etleves 3 wieutinal boneedvs sy, 1T Il
Conmitee encorsed Wit ppprogch. JUwaidiaBad by Pynfertes Edwand artnett wid 5
aliached haicio.
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Gewin 1. Steen, Cheir loe the Subcommiiler
Haa, Kpren M. Crssldy, ALS.C.

Hon. Clmkron 8. Fisher, 1e, LA,
Edward A. Harinell, fisg.

Craig & Hillierd, Esq.

Herbart Keunsehnit, L, Esq.

Robet L, Polifronl, PACr.

Arkhuid 1. Rahnep, Esq.

Assad Sideigi, £sq.

Oeinhar 16,2007

To: Buslress Bnilly Yenus Subssemmilitee
From:  Edweed Hevinedl

{te: Venus

Dale:  June §,2007

After the Inst mecting of the Civil Practke Comnlitee, | discussed Lhe
propasal by the Dusiness Sntlty Veace Subcommitise with Judge Stemn, Tn aceordines with
Ihat diseussion, | warked on s tevited propotal bn en atlompt ¢6 meel some of the eencenis
1aised at the [att mecting. This memo exphaing the revised proposel,

Here is # redliced version af Ihe proposed venue Rule!
471.2, Venue in the guperiw Coutl
{a) Wihere Lald, Veaus shell be hild by the phintif In
Suparlas Courl actions as fellows:
(LR

(3) exeopt s etherwise provided *** e venue in all othor
getlons n the Superior Cour shell be lad In the county in which the
ceute of actlon winse, or In which sny paity 1o ihe seton redldes al
the time of Jis cosnmseneement, of In which the summans wis served
on » ponrgsldent defendant; *0.

(b} Businoss Eptity. Por purposes of his ruls, s business
entity thell be decmed 1o veslde In the county In which iy prlagipal.
ullicg i Hew Jesey [e docated e il fi_bas. nu_uﬁsdn.m\r,.l;uﬁy..
in e, gouniy, wilbwhich (L Jras_she_mos_signlfican_someeis, Hes
wogislersd-office ja-locstcdvrins sy eounty-la which-is-is-bctoally-
deing busingsn

(¢} Excepliont in hulllcounty Vichnges. With the approval
of Ihe Chisf fustice, ihe psslgnmant judge of any mutticounty vieinage
msy ordor hai In (lew of laylng veaue in the counly of the vichage
a3 provided by there rwles, vanus In mfv derignated calegory of eases
shall bs 1814 In any single county within the vicinsge.

{03 ) thstes nageunly. ju which vinue would ntheredss e
peegerunderdhis Rale, yopedsproger ln any.sounty,

Ryle 413-2{n) ruokes veane available In the soumty In which the sauie of
gction a1nse, 53 well 81 In the eounly In which sny parly realdes, Residancs of 6 natenal pesson
i retalivoly siraighl forward; resldenca of s buslness entlty less g0, Accordingly, Rule £:3-2{b)
deflnes rexidence of & business entity for veaus purposcs. Thik sirvciure of 4:3-2—provlding
for venue based, In psr, on rendénce, and (hen defining resldence—misroen ths sirsgtors of
the Federn) venua siatuis that anudents lesm In oivid procedure. See 28 US.C. § 1381,

To ry mind, the venus ruls should bo a5 easy Lo apply #s posilble, direct
cusesio rentonzbly sonventent somthouscs, ind pravide somo venuo In every cascin which
the courts of Mew Jersey have peesonsl Jurdsdiction,

The eurrent deftnltien of resldunce for ¢ business entlly e problemutio,
It provisdon for veaus where tha elity Is "sctushly dolng business™ l4 not 50 casy lo spply,
ex {ho deciston in Crepy reveals. See Cropy v. Ruckitt Banchiver, LG, 448 W1, Super. 419
(kaw. Div, 2018).

Crepy's deteemingilon (hat "sciually dolng businen® 15 & higher standaed than the
sinndard for pessanal Jurisdiction inakes spplication of that standsrd moze complex, Ser
id. ] 439-40, Moreover, If Uyt ks toried thad the “astually doing business? standad fsn
highor standard than the aue for gecsonal jurlydletion, thees bs & subitantial rlsk thai there
will be business cntitibs gubJest to pereonal Juddsdictlon In New Jersey but not understood
to reside In sny cownty in Mew Joisey for venue purposcs,

On e othes hend, 1T Creay 1t not correed In this segerd, snd the astuslly doing
Uusiag 1s™ tendasd 15 the sume {or perhaps evep lowes than) the oue for persinafjuriséletion,
\hero will be huginess ertities who soside In many counties for yenus purpssed. Given thel
the Rule sllows for venus wheve any party resldes—not only where dufj:,ndtnls revide—ihly
possihilily could #llow asigaifiorst forum thopplng by businexs ontltios,

ALY Lhe 14l motting, there seemed [0 s some sappodt for the Idea 1hst e buslaess
wulity should be undersieod to 1¢skle In one county, One possibility copsldered was to
dafing (ke residencs of # businéss eatity 85 the place where 1ts principal office I3 toodled,

The problem with thas definition ts llt many buslaess entltics will beve their
einclpaf oo locsted outslde How Jereoy,

~ Thils problean s blghlighted by the dectsions of tha Supreme Goun of Uslted Stptes
regarding boiis Fedeeo divarsity halsdiciion and geawial (all-purpase) perionsk hirlsdiction.
Qn the divessliy (o, The Canal hes fiterpeied Iho phrass “prdneips plove of burluess”
i the alststery tefinftion ol conporats ehizeuship, 28 (L5.0, § 1332(e) 10 lypleatly be 13
corporele headquarters. Heree Corg, v, Friend, 53% U8, 77 (2010},

In the conlexl of gaieral prasonal jurdsdiction, the Cawt hes Inslsied on
annfaeds s pervasive thal The corpovation is “at bugne™ in the stato, aud cxplaiecd Lhat
wgmpordties will wasadly be st loage I {at mast) iwe slates; 15 atate of incorperation
and 12 state whera It has ity principat plece of budiness. Dafather AG v, Hownon, 134
8. Ct MG (2014% sew afse Gondyegr Dunfop Hrer Operationt, $.4. v Hreva, $6d
LS. 915 (2DELY. 1t 16 passibbe, In s vxceplionel case, Jor genersl jurisdianion 1 exiat
beyoud atate of Inaarperation and peineips] place of busfness, bt delng businse-—
even sibatnatinl husinssi—sis o0} enowgh 10 make s corpumadlo “at lome™ Tn a slate.
HASE K. Ca, v Tyecddl, o, 16405, 2017 WL 2322814, a v 10 (US. My 30, 2017)
(hulging thal THYF ju wof subleet 1o general Jurisdioifon ja Montana even fhougl il
“has oves 2,006 nbes of rasfinsd uack esd move than 7,006 craployces In Montana™).
“encral fwisdiclion . .. calis Jor wn eppeaisal of n curporalinn’s aclivities In their
oalirely, natumavide and worbdwite A carpmatlon that apetstes in many places can
suarecty be degned atheis fn ol of then, Dlhsrwise, ‘a1 home" would be syionyuis
wigh “hufng busiogss’ tesis fimmed Befe specitiv Jurisdictlon evatecd i the Unhied
Sieles,” Drimler, L34 &, CHL af 762, 020,
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"o deal wilh bualnsss entitles that hevo ons or moia nfficer in Mew foriey, bt
have helr prinelps] ofce culside New Jesssy, tha propored tuls defingi the risldice of
b business entfty, for venue pumpedes, &4 [he coumty In which ks principat office In New
Tersey b localed. Thal is, for a business enilty 1hat has one or mace Now Jeciey offiess, its
vesidence is defincd as irs peinipal Mew Jersep offics, even if 1 princlpal offics overallis

In some other stale or

same other nutivn,

Fir ddes] with businets entilles that have vo offices in How Jesey, the pfogmrd nle

dofines Lo residencs ol w business entlly, for veniw jaigzases, s the county wil

hat the mosl significant cunlacls,

This spprosch, | beliove, comes closa 10 gusraniesing has, [n every cose in
which New Jazty has pecsonal Jurisdictlon over » busisess entity, that buslness enllly
will ba undeietood to reside, for venue purposes, in same counly—ind therelore venus In
some coyly will be proper—regardiess of the number of affices i s In Nove Juszy end
egnrdless of wheiher s pedncipal affiee s In Hew Jarsey o 34 10 nhio honcs taon s single
curnily o resldenee gither the prinelpal How Jarsey office or the counly with shivh It bas
the most signifleant contacds, Morgovar, perlicolanly In eeaps whare thera I no New Juesey
office, Filguats acd courts will alrenty be examining the hutlness ¢nthiy's contuets Jo Now
Jesasy to delermina personal Jusisdietion, so they con Yook 1o those cuntsvta for ke venue

unalytls a5 weoll,

which il

While | balieve that this approsch comes ¢lot 1o gopeantezing Lhet, jo every £312
§n which New lersey hag persnnil jurisdletion over o busness enilty, {hat busiacse entily
will ba undersiood to raside, Tor vinud putposes, ia some county, It dost nd quite puirantes
i, Whils ] hepe this woult be rofey | can ilaeging # caie b which How Jensey hulmlsom?

jurisdiotion but the defesdant has ne contncly wlth any ecuidy in New Jessey: if

LAY}

Toruny salection clause that sclos1s New Jersey LUt nod pny pailoulsr county InMew Jevioy.
Atcordlagly, the propessl includes a new subsection (d)—modelled on 28 .S.C. §
1391 (B} )~ £t follows:

10 there s o foucly.in veéieh xeas, seowld ethsuide by papecwntsrthis Ryls,.
youthe 18 progst in 0y cuty,

Stwatlon
Caugs of agtion
#505¢ In HJ

[Exing (Crepyi _
Venue ln covnly
whone cavie of
alion KOs

astion srose

[Exrtlny propen]
Yeaus {n ¢ounty
wheire ceuse of

Vet In covety whids
cavsc of action f105e

QI#EDIILW__-_

Buysiaess entity with
principdi offics in NJ

Probably resides In
covaty of princlpa)
ofiee s

Auginess entity with
one offiis In NI,
3 prineipal affice
{n diffecent slete of
oulfon

Frobably resides in
county of NJ office

Resldes in county ef,
prinsips office

eny counly bejed

on extkleace of MY
affice

Restdes in covnty of
principal offics

T Resrder in‘cawnty ol NI~
offite

Busineis entity with
mrlgﬂlz offiees in
N, bt pelnolpst
effice In different
stefe or matlon

Peship resides
Inavery counly
Ia whish ithas an
affice

Does pol reside in
sny coundy bpad

on extitonie of NJ
offices

Reskdes in county of
principtl M) offict

in R}

Businers eollly with | Peifeps docs nal | Dos ol relds Residen In Fi cotmiy
roofliecs In NI resldz Tn wny ooundy | En any cousty in | with which Jthes th2

M) (excops based
on whete eapss of
potion srose)

ot significast corincls

Business eatly

with na contacts
with N) (Persorml
Jurisdiction based gn

Dos1 not resido in
any counly In NJ

Dioes nod iside

in eny ¢ounly in
HJ (2xcepd baed
on whare caugo of

consemty

lwlingrofe)

Trvenss m NI pot
olherwits aypiteble,
vev b any NI courdy.

Venue based o rosldenta In musl important Tof cases wirere the capsy of action does
nat srise (n Now Joesey,
Personal fuslediction |n New Jersey In sush cascr might be based on peaesdl
juehidletion, [the defendent ds incorporaled in Nyw Jeriey of has o puinslpa) plice of business

in Hew Jeisey,

Peszonal jurisdistion could 2lio be basgd 0a spesifin juriadietion, if tha defendanl hiss
purposafsl contacts with New Jersey that we sufilclently celuled to the clalm, even though the
cauae of astipn did nol aise Io Mew Jersey, Por example,  deferutant might masufuture o
car 1t Is pdvertised and told In Mew Jersey and thi, yeard tstes, proves defecthve and civics
Bann when Involved In pn accldeat in Peonsylvanie, Cf, World Wide Wolwogen Ceip. v
Woodton, 440 US, $07(1979),

[SELTR At

APPENDIX 6
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Prafi Report of the Subcommitize on

Dackgrovad

the Offer of Judgmsent Rele

Hroxdly spenidlng, Rule 4:58, the Offer of hadgment Rule, is desigred In promaols

settlement by shl Ring litlgation expenson Wat are ingumred bacaurs a party uncensonabls fafli
\@ sccept an ofFee o yollle he cass, Initlally modled on Pederal Rule of Ciell Precedue 68,
it now departs In major ways (rora the Pedersl Xele, For examplo, only defending pHHies
«an mike olfcrs of Judgment urdes Frdernl Rule of Civil Provedure 68, while plaladfly ean
make offecs of Judgment under Rule 4:38. Simliarly, mder Pedersl Ruls of Civil Proceduie
6B, snomsys' fees ¢an be racovered only 17 theed I ¢ statute thag defines swch Rgi lo bt
pert of the costs, while ailornoys’ fes a1e recoverable under Rute 4:58 witheul asy such

linitatlon.

Palor ta 1994, Rule 4:58 bad acanl Impaed, bechwio It copped atiomnoy's fees 413730,
A Further smendment in 1000 stiowed for the racavery of “all ressonable filgalivn pxptases,”




EXHIBIT F




SUPREME COURT OF NEW JERSEY

On application made pursuant to Rule 4:38A and the Multicounty Litigation
Guidelines promulgated by Directive # 08-12 in accordance with that Rule, it is
ORDERED that all pending and future New Jersey state court actions alleging personal
injuries resulting from treatment with ckmesartan medoxomll madications {5 hereby
designated as mullicounty litigation {"MCL") for cenlralized case management purposes,

and

Itis FURTHER ORDERED that any and all such complaints that have been fited
. in the varlous counties and that are under or are awaiting case management and/or
diécovery shall be transferred from the county of venue to Superior Court, Law Division,
Atlanitic County and assignhed to Judge Nelson C. Johnson; and that, pursuant to N.J.
Const. (1947), Art VI, sec.2, par. 3, the provisions of Rule 4:3-2 governing venue in the
Superior Court are supplemented and relaxed so that afl fulure such complaints, no
matter where they might be venued, shall be filed in Afiantic County and assigned to
Judge Johnson; and

itis FURTHER ORDERED that Judge Johnson shall overses all management
and trial issues for such cases and may, in his discrelion, return such cases to the
original county of venue for disposition; and

if is FURTHER ORDERED that no Mediator or Master may be appointed in this
_litigation without the express prior approval of the Chief Justice.

For the Gourt,
/s/ Stuart Rabher

Chief Justice

Dated: July 14, 2015
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VIA FEDERAL EXPRESS U[[ MAY 15 208 ;;J/
JLFNW GRANT, JAD.

Hon. Glenn A. Grant, J.A.D. | ACTING ADMINISTRATIVE DIRECTOR

Acting Administrative Director of the Courts

Administrative Office of the Courts of the State of New Jersey
Richard J. Hughes Justice Complex

25 Market Street

Trenton, New Jersey 08611

Re: Ethicon Hernia Mesh Litigation
Dear Judge Grant:

This Firm, along with Riker Danzig Scherer Hyland & Perretti LLP and Butler Snow LLP,
represents Defendants Ethicon, Inc., and Johnson & Johnson (collectively “Defendants”)
in cases involving hernia mesh products that are the subject of a Rule 4:38A Multi-
County Litigation (“MCL") application, dated February 28, 2018, pending before the
Administrative Office of the Courts ("AOC”"). On May 11, 2018 we submitted a letter in
response to Plaintiffs’ MCL application. In that letter, we indicated that Defendants do
not oppose the creation of an MCL for cases involving only PHYSIOMESH™ Flexible
Composite Mesh (“Physiomesh”). As set forth that letter, there is a multidistrict litigation
(*MDL") pending in the United States District Court for the Northern District of Georgia
before the Honorable Richard Story.

The MDL before Judge Story has been pending for almost a year and discovery has
already begun. Many depositions will take place in the coming months. We believe that
the parties (as well as any New Jersey judge to whom an MCL is assigned, if the Court
decides to create an MCL) would benefit from early coordination of the Physiomesh MCL
with the MDL pending before Judge Story. Defendants have attempted to coordinate the
upcoming depositions with New Jersey plaintiffs’ counsel to ensure that New Jersey
counsel have an opportunity to participate in the depositions and to minimize the risk
that the same witnesses will be required to give multiple depositions on the same topics.
Because the New Jersey Physiomesh cases are not centralized, it has not been possible
to develop a coordination plan that will accomplish these aims. Accordingly, if the Court
is inclined to create an MCL for Physiomesh in New Jersey, we respectfully request an
early assignment of the Physiomesh MCL to the appropriate New Jersey Judge.

Respectfully submitted,

David R. Kott
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Hon. Glenn A. Grant, J.AD.
May 14, 2018
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cc. Joshua Kincannon, Esq. (via regular mail and email}
Kelsey Stokes, Esq. (via regular mail and email)
Adam Evans, Esq. (via regular mail and email)
Robert Price, Esq. (via regular mail and email}
Michael Daly, Esq. (via regular mail and emaif)
Tobias Millrood, Esq. (via regular mail and email}
James Barry, Esq. (via regular mail and email)
Robert Kinsman, Esq. (via regular mail and email}
Kelly S. Crawford, Esq. (via email)
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