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I. RULE AMENDMENTS RECOMMENDED FOR ADOPTION 
 

A. Proposed Amendment to N.J.R.E. 609, Impeachment by Evidence of 
Conviction of Crime (Supreme Court Referral in State v. Harris) 

 
  In State v. Harris, 209 N.J. 431, 434 (2012), the Supreme Court considered 

whether the trial court had abused its discretion in ruling that two 14-year-old criminal 

convictions for drug possession were admissible under N.J.R.E. 609 for the purpose of 

impeaching defendant’s credibility if he testified during trial.  Specifically, the Court held 

that the trial court had not erred in finding that the convictions were not too remote since 

defendant had been convicted of numerous disorderly persons offenses during the 

intervening 14-year period and that the offenses served to “bridge the gap” between the 

older criminal convictions and the instant offenses. Id. at 444-45.  The Court rejected 

defendant’s argument that New Jersey should follow the approach set forth in Fed. R. 

Evid. 609 that convictions more than 10 years old are excluded unless the proponent 

can demonstrate that their probative value substantially outweighs its prejudicial effect.  

Ibid.  The Court then referred the matter to this Committee:  “The question of whether  

N.J.R.E. 609 should be modified is referred to the Supreme Court Committee on 

Evidence.”  Id. at 445. 

The dissent in Harris argued that, as a matter of law, disorderly persons 

convictions may not be used to “render proximate otherwise remote criminal 

convictions.”  Id. at 447.  The dissenters also urged that the issue of whether N.J.R.E. 

609 should be amended should be forwarded to this Committee: 

Finally, I would refer this matter to the standing 
Committee on Rules of Evidence for a fresh look at Fed. R. 
Evid. 609 which, in my estimation, provides a more nuanced 
and fairer approach to impeachment by conviction. In 
particular, the Committee should study Fed. R. Evid. 
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609(b)(1), which provides a bright-line exclusion of 
convictions over ten years old unless the State bears the 
burden of proving, by specific facts, that the probative value 
of the conviction "substantially" outweighs its prejudicial 
effect. For me, such an approach best accommodates the 
truth seeking function. 
 
[Id. at 448-49.] 

 
In response to the Court’s referral, Judge Carmen Messano, Chair of the 

Evidence Committee, formed a N.J.R.E. 609 Subcommittee to study whether N.J.R.E. 

609 should be modified, and, more specifically, whether it should be altered to conform 

more closely to Fed. R. Evid. 609.  The Subcommittee, chaired by Dean Andrew 

Rossner, included members representing the Attorney General’s Office and the Office 

of the Public Defender.   

The Subcommittee undertook a comprehensive examination of the divergence 

between the New Jersey and Federal Rules of Evidence with respect to the admissibility 

of prior conviction evidence to impeach a witness.  N.J.R.E. 609 currently provides: “For 

the purpose of affecting the credibility of any witness, the witness' conviction of a crime 

shall be admitted unless excluded by the judge as remote or for other causes. Such 

conviction may be proved by examination, production of the record thereof, or by other 

competent evidence.”  Over the years, the standard the judge should use in making a 

determination whether the opponent of such evidence has met the burden has been 

extensively demarcated through case law.  See, e.g., State v. Sands, 76 N.J. 127 

(1978); State v. Brunson, 132 N.J. 377 (1993); State v. Hamilton, 193 N.J. 255 (2008). 

 In contrast, under Fed. R. Evid. 609(a)(1) prior convictions less than 10 years 

old must be admitted for impeachment of a non-defendant witness, subject to Fed. R. 

Evid. 403 balancing, and must be admitted against a testifying defendant, if the 
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probative value outweighs the prejudicial effect to that defendant or if they involve 

dishonesty or false statements.  Further, under Fed. R. Evid. 609(b)(1) convictions over 

10 years old are inadmissible unless the proponent proves, by specific facts, that the 

probative value of the conviction substantially outweighs its prejudicial effect.   

Fed. R. Evid. 609 provides in relevant part: 

(a) In General. The following rules apply to attacking a 
witness's character for truthfulness by evidence of a criminal 
conviction: 
(1) for a crime that, in the convicting jurisdiction, was 
punishable by death or by imprisonment for more than one 
year, the evidence: 
        
(A) must be admitted, subject to Rule 403, in a civil case or 
in a criminal case in which the witness is not a defendant; 
and 
(B) must be admitted in a criminal case in which the witness 
is a defendant, if the probative value of the evidence 
outweighs its prejudicial effect to that defendant; and 
(2) for any crime regardless of the punishment, the evidence 
must be admitted if the court can readily determine that 
establishing the elements of the crime required proving--or 
the witness's admitting--a dishonest act or false statement. 
 
(b) Limit on Using the Evidence After 10 Years. This 
subdivision (b) applies if more than 10 years have passed 
since the witness's conviction or release from confinement 
for it, whichever is later. Evidence of the conviction is 
admissible only if: 
 
(1) its probative value, supported by specific facts and 
circumstances, substantially outweighs its prejudicial effect; 
and 
(2) the proponent gives an adverse party reasonable written 
notice of the intent to use it so that the party has a fair 
opportunity to contest its use.  

 
 
The New Jersey and Federal Rules differ in several respects.  First, the New 

Jersey Rule always places the burden of proving that the prejudicial effect of the 
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conviction outweighs any probative value on the opponent of the conviction evidence, 

irrespective of the age of the conviction or the nature of the underlying crime resulting in 

the conviction.  In every case, the court has the responsibility and discretion to weigh 

the evidence in the context of the particular case.   In contrast, the Federal Rule 

requires admission of crimes involving “a dishonest act or false statement,” places the 

burden of proof upon the opponent of the evidence for other crimes that are not more 

than 10 years old and on the proponent if the conviction is more than 10 years old.            

 The Subcommittee focused its discussion on three issues in areas in which the 

language in the current New Jersey rule differed from the Federal Rule:  1) the federal 

distinction between crimes of dishonesty and other crimes;1 2) the burden of proof for 

convictions older than 10 years; and 3) the federal distinction between defendant-

witnesses and other witnesses.  

 

 

                                                           
1 The Subcommittee was mindful that in 1963, Supreme Court, upon the 
recommendation of the full committee, had recommended that N.J.R.E. 609 [then N.J. 
Evid. R. 21]  limit impeachment by conviction to crimes involving dishonesty and that the 
proposed rule was rejected by the Legislature.  The Subcommittee reviewed a sampling 
of the scholarly literature addressing the issue as to whether permitting impeachment of 
a defendant for crimes unrelated to dishonesty distorted the truth seeking function of 
trials due to either juror misuse of the evidence or a chilling effect upon the defendant’s 
right to testify.  See for example Jeffrey Bellin, Improving the Reliability of Criminal 
Trials Through Legal Rules That Encourage Defendants to Testify, 76 U. Cin. L. Rev 
851 (2008),John H. Blume, The Dilemma of the Criminal Defendant with a Prior Record-
Lessons from the Wrongfully Convicted, 5 Journal of Empirical Legal Studies 477 
(2008), Alan D. Hornstein, Between Rock and a Hard Place:  The Right To Testify and 
Impeachment By Prior Conviction, 42 Vill. L. Rev. 1 (1997).  The Subcommittee was of 
the view that  a more detailed look at the underlying studies would be needed since 
there are divergent results and opinions.  The Subcommittee recommended that a 
future Subcommittee be tasked with evaluating this literature and its implications for 
New Jersey.   
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Distinction Between Crimes of Dishonesty and Other Crimes 

The consensus of the Subcommittee was not to follow the Fed. R. Evid. 609 in 

distinguishing within the body of the rule between crimes of dishonesty and other 

crimes.  First, adopting the Federal Rule would take away from the judge’s responsibility 

and discretion in assessing the probative value and prejudicial effect of such convictions 

in the context of the case.  While New Jersey’s historical treatment of prior conviction 

evidence for impeachment recognizes the Federal Rule’s motivating principle - that 

crimes of dishonesty and false statement have more probative value than other crimes 

in assessing a witnesses credibility - current New Jersey practice acknowledges that 

principle as part of the remoteness and balancing analysis that a court must do in 

evaluating the admissibility of a conviction.  State v. Sands, supra, 76 N.J. at 144, 

makes clear that in assessing admissibility, more weight should be given to “[s]erious 

crimes, including those involving lack of veracity, dishonesty or fraud . . . .”   

Second, drafting and applying such a rule becomes challenging with respect to 

demarcating which crimes are crimes of dishonesty, whether specifically in the rule, or 

through a determination by the court in a hearing on admissibility.      

Thus, rather than incorporate a distinction between crimes of dishonesty and 

other crimes into the rule itself, the Subcommittee recommended retaining the current 

practice of leaving it to the judge to give due weight to the nature of the crime for which 

a conviction is sought to be admitted.  Of course, in making such a determination, it is 

anticipated that convictions for crimes of dishonesty should be viewed as being highly 

probative as to the credibility of a witness.  As such, the proposed rule identifies this as 

a factor in Section (b)(2).  
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Admissibility of Convictions Older than 10 Years 

The Supreme Court’s referral in Harris primarily centered on the question of how 

to treat convictions that were more than 10 years old, specifically, whether the New 

Jersey rule should follow the federal rule in shifting the burden onto the proponent of 

admitting such older convictions.  Further, the Harris facts raise the issue of whether 

convictions for disorderly and petty disorderly persons offense, rather than crimes, could 

be used to “bridge the gap” so as to admit an otherwise remote conviction.   

The Subcommittee concluded that  N.J.R.E. 609 should be amended to adopt the 

Federal Rule’s  practice of  a presumption to admit convictions less than 10 years old 

and a presumption against admitting convictions more than 10 years old,2 but with some 

differences that preserve New Jersey’s current principles.   The Committee was guided 

by several factors in this regard.  First, although the current New Jersey Rule 609 does 

not set forth by rule a higher burden for the admissibility of convictions older than 10 

years, there was consensus within the Subcommittee that in the actual practice when 

judges conduct the remoteness analysis under the rule, they in fact impose a higher 

burden upon the admissibility of such convictions.  As such, to a great degree the 

Federal Rule burden shift is the current informal rule of decision in many cases and, 

thus, setting forth this burden shift in the rule seems wise.  Second, the current New 

Jersey Rule  places New Jersey in a small minority of states that do not place a time 

                                                           
2  Consideration was given as to what date would govern determination of the 10 year period.  The Subcommittee 

recommends that the 10 year period be calculated from the witness’s conviction for a crime or release from 

confinement for it, whichever is later and the date the trial begins.   The date the trial begins, rather than the date the 

witness testifies, was deemed a better endpoint because the Court, rather than the litigants, has more control over the 

date of trial than the date a particular witness may testify and thus there would be less opportunity for strategic 

manipulation by the litigants.   This is consistent with prevalent Federal practice. United States v. Thompson, 806 

F.2d 1332, 1339 (7th Cir. 1986), United States v. Hans, 738 F.2d 88, 93 (3d Cir. 1984), United States v. Cathey, 591 

F.2d 268, 274 n.13 (5th Cir. 1979),  United States v. Cobb, 588 F.2d 607, 612 n.5 (8th Cir. 1978), cert. denied, 440 
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limit on the admissibility of such convictions, either by shifting the burden as in the 

Federal Rule [25 states]3 or by prohibiting their admission altogether after the time 

period [9 states]4.   

Third, the Subcommittee was of the view that the current trend in the states and 

among New Jersey judges to shift the burden for convictions older than 10 years 

provides a fair balance among the competing interests that New Jersey has recognized 

as it has considered and shaped its jurisprudence in this area: the defendant’s interest 

in testifying, a concern as to the prejudicial effect such convictions may have upon the 

jury,  the truth-seeking function of trials [including both the desire to have the defendant 

testify and a concern that if such evidence is not admitted the jury may be missing im-

portant information to evaluate the defendant’s or witness’s testimony for truthfulness].   

                                                                                                                                                                                           

U.S. 947, 99 S. Ct. 1426, 59 L. Ed.2d 636 (1979). The Committee did not address what endpoint applies if a case is 

remanded for a new trial, and leaves that hypothetical question to resolution in case law. 

3 Twenty five states have adopted the 10 year demarcation, similar to the federal rule.  Those states are: Alabama 

[Ala. R. Evid. 609 (2012)]; Alaska [Alaska R. Evid. 609]; Arizona [Ariz. R. Evid. 609 (2012)]; Delaware [De. R. 

Evid. 609]; Idaho [I.R.E. 609]; Indiana [Ind. R. Evid. 609]; Iowa [Iowa R. Evid. 5.609 (2012)]; Kentucky [K.R.E. 

609 (2012)]; Minnesota [Minn. R. Evid. 609 (2012)]; Mississippi [Miss. R. Evid. 609 (2012 as amended 2009)]; 

New Hampshire [N.H. Evid. Rule 609 (2012)]; New Mexico [N.M.R. Evid. 11-609 (2012)]; North Carolina [N.C. 

Gen. Stat. § 8C-1, Rule 609 (2012)]; North Dakota [N.D.R. Evid. 609 (2012)]; Ohio [Ohio. R. Evid. 609 (2012)]; 

Oklahoma [12 Okla. Stat. Ann. §2609]; Pennsylvania [Pa. R.E. 609 (2012)]; Rhode Island; [RI R. Evid. Art. VI, 

Rule 609 (2012)]; South Carolina [S.C.R. Evid. 609 (R. 609 SCRE)]; Tennessee [Tenn. R. Evid. Rule 609 (2012)]; 

Texas [Tx. R. Evid. 609(2012)]; Utah Utah R. Evid. 609 (2012); Washington [Wash. E.R. 609]; West Virginia 

[W.V.R.E. 609 (2012)]; Wyoming [Wyo. R. Evid. 609]. 

 

4 Nine jurisdictions have rules that do not permit the admissibility of convictions for impeachment after a designated 

period of time. Those states are: Arkansas [A.R.E. 609]; Colorado [5 year limit for civil actions set forth in C.R.S. 

13-90-101 (2012)]; Louisiana [10 year limit set forth in La. C.E. Art. 609 (2012)]; Maine [15 year limit set forth in 

Me. R. Evid. 609 ]; Maryland [15 year limit set forth in Md. Rule 5-609]; Massachusetts [ALM GL ch. 233, §21 

(2012)]; Michigan [10 year limit set forth in M.R.E. 609]; Oregon [15 year limit set forth in ORS § 40.355 (2011)]; 

Vermont [15 years limit set forth in V.R.E. 609 (2012)].  
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Further, there was a consensus that the proposed rule should set forth examples 

of factors a court may consider in assessing the admissibility of older convictions, such 

as intervening convictions of crimes or offenses that may “bridge the gap,”  and the 

distinction between crimes of dishonesty versus other crimes. The setting forth of 

factors, however, does not alter the requirement that a trial court should continue to 

assess all relevant factors in making admissibility determinations and should determine 

the appropriate weight to give to each factor.   Nor does setting forth examples of the 

factors to be considered limit the development of the law or the consideration of factors 

not specifically enumerated.  

The Subcommittee also believed that using disorderly and petty disorderly 

persons offenses to “bridge the gap” to a conviction older than 10 years was 

problematic.  Rather than flatly prohibit the consideration of convictions for offenses, the 

Subcommittee reached a consensus that this concern was best addressed by the 

proposed burden shift.  Although under the proposed rule intervening disorderly and 

petty disorderly persons offenses may still be considered by a court in assessing 

whether a more than 10-year-old conviction should be admitted, proponents of the older 

conviction will need now to meet the shifted burden.  Of course, a court may find that a 

pattern of disorderly or petty disorderly persons offenses or multiple convictions for 

offenses involving dishonesty suffices to meet the burden in a particular context.  As 

such, these factors are set forth in Section (b)(2).   

The proposed rule’s burden shift is not as onerous as the Federal Rule for 

convictions older than 10 years.  This is because the proposed rule rejects the federal 

requirement that the probative value “substantially” outweigh the prejudicial effect.  

                                                                                                                                                                                           

 



 9

Rather, under the proposed rule, the burden is met if the probative value of the 

conviction outweighs the prejudicial effect.  The Subcommittee believes this is more in 

keeping with current New Jersey informal practice.  Further, by removing that modifier, 

we avoid creating an asymmetrical rule that might otherwise be required by State v. 

Garron, 177 N.J. 147, 172 (2003), cert. denied, 540 U.S. 1160, 124 S. Ct. 1169, 157 L. 

Ed.2d 1204 (2004) (holding that exclusion of defense evidence that is probative and 

material would be unconstitutional).5   

 

Distinction Between Defendant-Witnesses and Other Witnesses 

The proposed rule will, in criminal cases, be equally applicable to cooperating 

witnesses for the State as it will be for the testifying defendant.    This feature of the rule 

makes it easier to apply and is consistent with current New Jersey practice.  Although 

the Federal Rule distinguishes between witnesses and testifying defendants in order to 

impose a different standard for the admissibility of convictions less than 10 years old to 

impeach a witness [excluded only if the probative value is substantially outweighed by 

                                                           
5 There was a consensus among subcommittee members that the formal burden shift should apply in every case in 

which there was no conviction during the ten year period prior to trial.  The subcommittee considered whether to 

apply a different standard to cases in which the witness also had one or more criminal convictions that were less 

than ten years old.  The Attorney General’s representative on the subcommittee was of the view that a formal burden 

shift is inappropriate in such circumstances and that under current governing case law and practice, such a 

conviction would not be regarded as "remote" solely because it happened to fall beyond the ten year line and urged 

that such cases not be the subject of a formal burden shift but instead be evaluated under traditional remoteness 

analysis under existing case law.  Under that member's view, any intervening convictions within ten years 

undermines the logic to a pre-set ten year date's legal significance in determining remoteness. 

 The other subcommittee members were of the view that the rule as proposed would provide a better 

framework to assess such cases; although the burden would shift for any conviction that was more than ten years 

old, the fact and circumstances of the intervening conviction that was less than ten years old would be one factor that 

the judge would consider in assessing whether the burden had been met.  When the probative value of the earlier 

conviction in that context outweighed the prejudicial effect, the court would admit the older conviction.   As such, 

the proposed rule expressly sets forth this as a factor in section (b)(2)(i).   This created a clear and concise rule and 

did not exclude the older conviction as remote solely because of its age, since a court could find the older conviction 

was admissible when the circumstances of the intervening convictions so required.     
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the danger of unfair prejudice] than a testifying defendant [admitted if probative value 

outweighs prejudicial effect], the Subcommittee saw no reason to depart from the 

current practice of applying the same rule to both witnesses and testifying defendants.     

Finally, the Subcommittee considered addressing the fact that the current New Jersey 

Rule’s language, “Such conviction may be proved by examination, production of the 

record thereof, or by other competent evidence,” has been limited by the holding in 

State v. Brunson, supra, 132 N.J. at 377, which requires sanitizing the evidence of the 

prior conviction when it is the same or similar to the crime charged.   In order to clarify 

the rule, the Subcommittee recommends incorporating the Brunson principles into the 

rule in paragraph (a)(2).    

Conclusion 

The full Committee carefully considered the Subcommittee’s report and voted by 

a large majority to adopt its conclusions.  The Committee, therefore, recommends 

adoption of the following amendments6 to N.J.R.E. 609: 

                                                           
6 In drafting the proposed rule, the Subcommittee endeavored to follow the goals of the restyling project (see Section 

IIIA of this Report).  
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N.J.R.E. 609 

(a) In General: 

 (1) For the purpose of affecting the credibility of any witness, the 
witness’s conviction of a crime, subject to Rule 403, must [shall] be admitted unless 
excluded by the judge pursuant to Section (b) [as remote or for other causes].  

 
 (2) Such conviction may be proved by examination, production of the 

record thereof, or by other competent evidence[.], except in a criminal case, when the 
defendant is the witness, and  

 
 (i) the prior conviction is the same or similar to one of the offenses 

charged, or 
 (ii) the court determines that admitting the nature of the offense poses 

a risk of undue prejudice to a defendant, 
 
the State may only introduce evidence of the defendant’s prior convictions limited to the 
degree of the crimes, the dates of the convictions, and the sentences imposed, 
excluding any evidence of the specific crimes of which defendant was convicted, unless 
the defendant waives any objection to the non-sanitized form of the evidence.   
 
 (b) Use of Prior Conviction Evidence After 10 Years 
 

(1) If, on the date the trial begins, more than 10 years have passed 
since the witness’s conviction for a crime or release from 
confinement for it, whichever is later, then evidence of the 
conviction is admissible only if the court determines that its 
probative value outweighs its prejudicial effect.   

(2) In determining whether the evidence of a conviction is admissible 
under Section (b)(1), the court may consider: 
 

(i) whether there are intervening convictions for crimes 
or offenses, and if so, the number, nature, and 
seriousness of those crimes or offenses, 

(ii) whether the conviction involved a crime of dishonesty, 
lack of veracity or fraud, 

(iii) how remote the conviction is in time, 
(iv) the seriousness of the offense. 
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II. RULE AMENDMENTS CONSIDERED AND REJECTED 
 

A. Authentication of Non-English Text Messages, Audio and Video Files  
 

In a letter dated December 20, 2011, Judge Grant wrote to Judge Messano 

asking the Committee to “review the range of issues relating to the authentication, 

introduction and use of text messages and electronically recorded sound and/or video 

files in court proceedings, particularly when those items are in a language other than 

English, and to make any appropriate recommendations.”  In response, Judge Messano 

formed an Article X Subcommittee (Subcommittee), chaired by Judge Harvey 

Weissbard, to study the issue.  

After a thorough analysis of the issues Judge Grant raised, the Subcommittee 

produced a written report strongly recommending that the Evidence Rules not be 

changed to address the problem (Subcommittee report attached as Appendix A). The 

Subcommittee recognized that there is a growing problem in our courts of attorneys and 

pro se parties seeking to introduce into evidence text messages and other electronic 

files in foreign languages.  The Evidence Rule the Subcommittee thought was most 

relevant to the inquiry was N.J.R.E. 901, Requirement of Authentication or Identification. 

That rule provides: “The requirement of authentication or identification as a condition 

precedent to admissibility is satisfied by evidence sufficient to support a finding that the 

matter is what its proponent claims.”   The rule, the Subcommittee noted, was written 

broadly to avoid the “Byzantine practices observed under the old rule such as the 

required production of custodians of records.”  The Subcommittee felt that the general 

language of N.J.R.E. 901 gave trial courts the flexibility they needed to deal with 

evolving authentication issues, including the issues raised by Judge Grant.  Although 
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the Subcommittee did not support any amendments to the Evidence Rules, it thought 

that the Supreme Court might want to address the problem by adopting standards to 

guide interpreters on how to interpret and handle text messages and other electronic 

files.   

The Evidence Committee agreed with the Subcommittee’s recommendation that 

no change to the Evidence Rules was necessary relating to this issue.    
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III. MATTERS HELD FOR CONSIDERATION 

 
 A.  Restyling the New Jersey Evidence Rules 

 
 In the Fall of 2007, the federal court system undertook a major rewriting of the 

Federal Rules of Evidence with a goal “to make the [Federal Evidence] Rules simpler, 

easier to read, and easier to understand without changing their substance.”7 The 

restyling of the Federal Rules of Evidence was part of a larger effort to revise all the 

national rules of procedure so that they were all written in plain language with the same 

clear, consistent style conventions.  The last set of federal procedure rules to be 

restyled were the Evidence Rules.  The restyling of the Federal Rules of Evidence was 

scheduled last, at least in part, because the difficulty of the task was recognized.8  As a 

result of this massive, multi-year effort, on December 1, 2011 the restyled Federal Rules 

of Evidence took effect.   

 The New Jersey Rules of Evidence were extensively revised in 1991. The 1991 

revision was the result of the Supreme Court seeking input from this Committee as to 

whether New Jersey should adopt the Federal Rules of Evidence.  At that time, the 

Committee recommended against adopting the Federal Rules as a whole, but rather, as 

it explained, recommended adopting   “the substance and language of the federal rules 

when we considered them equal to or better than our present rules.  However, in a 

number of instances we preferred the prevailing New Jersey law . . . . “ 9  Consequently, 

the 1991 New Jersey Evidence Rules generally are largely patterned after the Federal 

Rules of Evidence in effect in 1991, but are by no means identical to them.  

                                                           
7 Davidson M. Douglas et al., The Restyled Federal Rules of Evidence, 53 Wm. & Mary L.Rev. 1435,  1440  (2012).   
8 Id. at 1444.   
9 1991 Report of the New Jersey Supreme Court Committee on the Rules of Evidence.   
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 Because of the similarities between the current New Jersey Rules of Evidence 

and the Federal Rules of Evidence that were in effect before restyling, Chief Justice 

Stuart Rabner, in late 2011, asked this Committee to study the restyled Federal Rules of 

Evidence to determine whether our Rules of Evidence would benefit from a similar 

revision.  Chief Justice Rabner charged the Committee with recommending stylistic 

changes to the New Jersey Evidence Rules that would make the rules simpler and 

easier to understand, but would not change their substantive meaning.   

As a result, in January 2012, Judge Messano appointed a Restyling 

Subcommittee (Subcommittee), led by Judge Phillip Carchman,  to embark on an in-

depth study of the restyled Federal Evidence Rules.  The Subcommittee’s membership 

was carefully chosen to include judges,  practitioners and an academic, all with 

expertise in the evidence rules, and additionally with expertise in varying substantive 

areas of the law, including civil and criminal practice, appellate practice, personal injury 

law, family law, and municipal court practice.  

The Restyling Subcommittee subsequently undertook a systematic, rule-by-rule, 

word-by-word  review of the New Jersey Rules of Evidence.  Consistent with Chief 

Justice Rabner’s charge, the Subcommittee recognized that its recommendations 

should be limited to making the New Jersey evidence rules clearer, plainer, easier to 

understand, but without changing their meaning.  The Subcommittee decided that 

initially it would be guided by the style rules and guidelines used by the federal Advisory 

Committee on Evidence Rules that are set forth as a note after Federal Rule of 

Evidence 101.   These style rules include eliminating ambiguous words, minimizing the 

use of redundant intensifiers, and preserving “sacred phrases;” that is, phrases that 
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have become so familiar and have been interpreted so frequently in the case law that to 

alter them would be disruptive.   

In its review, the Subcommittee used a meticulous method of analysis.  For each 

Evidence Rule it considered, it compared the federal rule of evidence before the 

restyling, the federal rule after restyling, the current New Jersey Rule of Evidence, the 

notes of the federal Advisory Committee and the notes of the 1991 New Jersey 

Evidence Committee.  The Subcommittee also considered revisions to the  federal rules 

of evidence adopted since 1991.   

As a starting point, the Subcommittee decided to restyle Article IV of the New 

Jersey  Rules of Evidence, Relevancy and its Limits.  This decision was prompted by its 

recognition that the Article IV rules were relatively short and succinct.  The 

Subcommittee believed by addressing these rules first, it could refine its method of 

analysis, before starting work on more complex rules, such as those found in Article 

VIII, Hearsay. 

As of the date of this report, the Subcommittee has restyled the Article IV 

evidence rules, N.J.R.E 401 – N.J.R.E. 411.  The recommendations of the 

Subcommittee have been adopted by this Committee as a whole.   

As in the case of the federal restyling effort, the Subcommittee has found that the 

restyling process is arduous and time-consuming.  Nevertheless, the Subcommittee has 

established a schedule for completion of the restyling of all of the rules.  The 

Subcommittee is confident that the work performed on the restyling of Article IV will 

reduce the time necessary to complete the entire restyling project.  The Subcommittee 

will next address Article I, General Provisions.  Its goal is to complete the project during 
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the Committee’s 2013-15 term. When the restyling is completed, this Committee will 

present the entire restyled Evidence Rules to the Supreme Court for its review and 

approval.       
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B. Comprehensive Mental Health Care Provider Privilege 

 In its 2009-11 Report, this Committee sought authorization from the Supreme 

Court to embark on a study of New Jersey’s mental health care provider privileges with 

the goal of determining whether New Jersey should adopt a unified mental health care 

provider privilege.  Currently, the extent of the privilege that applies to a communication 

between a patient and a mental health care provider largely depends on the license or 

professional credentials of the provider.  For example, the Evidence Rules provide for 

different and sometimes inconsistent privileges for communications between a patient 

and a psychologist, N.J.R.E. 505, a physician, N.J.S.A. 506, a marriage counselor, 

N.J.R.E. 510, a cleric, N.J.R.E. 511, a victim counselor, N.J.R.E. 517, and a social 

worker, N.J.R.E. 518.  The Mental Health Privileges Subcommittee (Subcommittee) of 

the Evidence Committee concluded that there was “little apparent justification for 

treating a patient’s communications with one mental health professional differently from 

communications with a different mental health professional.”  The Supreme Court 

granted this Committee permission to start an in-depth analysis of this issue, including 

soliciting the opinions of various stakeholders.  

 Accordingly, on June 1, 2012, Judge Grant published a Notice to the Bar 

(attached as Appendix B) requesting the comments from any interested parties on the 

concept of a unified mental health care provider privilege.  The Committee also sent 

individual letters to over 50 organizations, which might have an interest in mental health 

care provider privileges, welcoming written comments on the possible adoption of a 

unified privilege.      
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 As a result, the Evidence Committee received over 20 responses from 

government agencies, academic institutions, bar associations, professional 

organizations of mental health providers, and other interest groups.  The overwhelming 

majority of the responses favored adoption of some type of unified privilege.  Many 

respondents, however, reserved their final opinion until seeing the proposed draft of the 

unified privilege.  Many comments were similar to this one from the National Association 

of Social Workers:   

Neither the interests of consumers of mental health services in New 
Jersey nor the providers of such services benefit from the uncertainty that 
surrounds the confidentiality of their discussions. 
 
A unified evidential privilege that extends to all mental health services 
providers in New Jersey has the potential to provide that certainty.  
Whether this potential is realized depends upon the provisions of such 
unified privilege.  For the goals of certainty and predictability to be 
achieved, the unified privilege must be based upon the highest common 
denominator among the evidential privileges in question.   

 

 In the remaining time available during this term, the Subcommittee will draft the 

text of a unified privilege.   The Committee will then circulate the proposed unified 

privilege to the various interest groups through a Notice to the Bar and individual letters.  

After considering the comments, the Evidence Committee plans to propose a final 

version of the unified privilege in its 2013-15 Report to the Supreme Court.  
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C. N.J.R.E. 1001 -1003—Admission of Fax or Electronic Copies 

In April 2011, a private attorney who represents companies providing 

telepsychiatry services  wrote to Judge Jack Sabatino, Chair of the Civil Practice 

Committee, requesting that that Committee consider an amendment to R. 4:74-7(b)(1), 

to allow electronic or facsimile copies of clinical certificates to be accepted into evidence 

at civil commitment hearings.  A copy of the letter was sent to Judge Messano asking, in 

the alternative, that N.J.R.E. 1001 be amended to “specifically permit fax or electronic 

copies to be deemed originals under appropriate conditions . . . .”  Judge Messano 

formed a Subcommittee, chaired by Judge Weissbard, to consider this issue.    

In analyzing the issue, the Subcommittee considered whether the definition of 

“original” in N.J.R.E. 1001(c) should be expanded to include “electronically transmitted 

images.”  See the Subcommittee’s report in Appendix A.  The full Committee was 

unsure whether such an expansion of the definition of “original” was advisable, so it sent 

the issue back to the Subcommittee for further study.  The Committee will take up this 

issue again during its 2013-15 term.   

 In the meantime, the Civil Practice Committee, in response to the April 2011 

letter, recommended a change to R. 4:74-7(b)(1) that would permit a court to accept “a 

facsimile of the original screening certificate in lieu of the original.”  The Supreme Court 

adopted this recommended rule change on July 10, 2012.  
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IV.   REQUEST FOR SUPREME COURT GUIDANCE 

A. Proposed Amendments to N.J.R.E. 104 and 702 — Admission   of 
Expert Testimony 

 
In a letter dated October 16, 2012, the New Jersey Lawsuit Reform Alliance 

(Alliance) wrote to the Evidence Committee asking it to recommend changes to New 

Jersey Evidence Rules 104 and 702, “intended to provide our trial courts with clear 

procedural authority to evaluate the admissibility of expert testimony in a predictable 

and consistent manner in civil litigation.”  (letter attached as Appendix C).  Specifically, 

the Alliance proposed an amendment to N.J.R.E. 104 that would require, upon the 

motion of a party, a court in a civil matter to hold a pretrial hearing on the qualifications 

of an expert witness.  The Alliance also proposed an amendment to N.J.R.E. 702 that 

would add three factors that a trial court is to consider before admitting expert 

testimony.  The Alliance’s proposed amendment is largely meant to bring N.J.R.E. 702 

in line with the United States Supreme Court’s landmark decision in  Daubert v. Merrell 

Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed.2d 469 (1993), 

and the subsequent changes to Fed. R. Evid. 702 enacted in response to Daubert. 

(Alliance letter, pp. 5-6.)  

Shortly after receiving Alliance’s letter, the Evidence Committee received a 

number of letters supporting Alliance’s position and urging changes to N.J.R.E. 104 and 

702.  These organizations include:  Commerce and Industry Association of New Jersey; 

HealthCare Institute of New Jersey; Medical Society of New Jersey; New Jersey 

Business and Industry Association; New Jersey Defense Association; New Jersey 

Hospital Association; and New Jersey State Chamber of Commerce.   
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The Committee is seeking the Supreme Court’s guidance on whether it should 

again undertake a study of this complex area, in light of the fact that it has twice before 

considered the same subject matter.  The Committee first discussed this issue during its 

2000-02 term.  This discussion was prompted by the change to Fed. R. Evid. 702 

resulting from Daubert.  At that time the Committee decided not to recommend an 

amendment to N.J.R.E. 702 because it believed that “New Jersey’s current 

jurisprudence on the admission of expert testimony works well and should not be 

altered.”  The Committee also observed that the federal standard under Fed. R. Evid. 

702 had not yet been well-defined.    

The Committee returned to this issue during its 2007-09 term.  At that time, the 

Committee’s chair formed a subcommittee “to study whether N.J.R.E. 702  . . . should 

be amended to express a clear standard for the admission of expert testimony.”  The 

subcommittee, chaired by Judge Jamie Happas, embarked on an intensive study of 

N.J.R.E. 702 and the other evidence rules contained in Article VII, Opinions and Expert 

Testimony.  The subcommittee produced a comprehensive 19 page report that 

recommended changes to N.J.R.E. 702.  

As a result of the subcommittee’s work, the full Committee recommended to the 

Supreme Court that N.J.R.E. 702 be amended to incorporate a reliability standard, 

evolving from New Jersey’s case law, while still retaining the prerogative to develop and 

apply reliability and expert admissibility concepts in an independent fashion without 

automatically following federal precedents under Daubert or the federal rule.  

Particularly, the Evidence Committee recommended adding the following language to 

the end of N.J.R.E. 702:  “provided that the basis for the testimony is generally accepted 
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or otherwise shown to be reliable.”  (see excerpt from the 2007-09 Evidence Committee 

report attached as Appendix D). 

During the 2009 comment period, the Alliance and many of the organizations 

now supporting the Alliance's position submitted comments opposing the Evidence 

Committee’s recommendation.  As Alliance said in its 2012 letter, these groups objected 

to the Committee’s recommendation for the following reason:  “While the [Evidence] 

committee’s proposed language gestured in the direction of enhancing scientific 

reliability, the vagueness of the wording was problematic, as it left open the question of 

what might constitute ‘otherwise’ reliable testimony without any guidance on the criteria 

to be applied.” 

The Court declined to enact the Evidence Committee’s 2009 recommended 

change to N.J.R.E. 702, leaving the rule unchanged and essentially identical to the pre-

2000 version of Fed. R. Evid. 702.   

In short, before it embarks on another in-depth analysis of Fed. R. Evid. 702, 

Daubert and its progeny, and how they relate to New Jersey’s jurisprudence on 

admission of expert testimony, the Evidence Committee seeks the guidance of the 

Supreme Court.  If the Court believes that such an endeavor is worthwhile, then the 

Committee will be happy to undertake it in its next term.   
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IV. CONCLUSION 
 
 The members of the Supreme Court Committee on the Rules of Evidence 

appreciate the opportunity to serve the Supreme Court in this capacity. 

 
Respectfully submitted,  
 
Hon. Carmen Messano, J.A.D., Chair 
Hon. Jamie D. Happas, P.J.S.C., Vice-Chair 
Akinyemi T. Akiwowo, Esq. 
Matthew Astore, Deputy Public Defender 
Hon. Philip S. Carchman, J.A.D. (ret.) 
John C. Connell, Esq. 
William F. Cook, Esq. 
Norma R. Evans, D.A.G.. 
Hon. Michele M. Fox, J.S.C. 
Benjamin Goldstein, Esq. 
Paul H. Heinzel, D.A.G. 
Hon. James J. Hely, J.S.C. 
Hon. Douglas H. Hurd, P.J.S.C. 
Hon. Sherry Hutchins Henderson, J.S.C. 
Hon. Robert Kirsch, J.S.C. 
Hon. Lawrence M. Lawson, A.J.S.C. 
Michael P. Madden, Esq. 
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Hon. Roy F. McGeady, P.J.M.C. 
Professor Denis F. McLaughlin 
Hon. Mitchel E. Ostrer, J.A.D. 
Christine D. Petruzzell, Esq. 
Fernando M. Pinguelo, Esq. 
Joseph J. Rodgers, Esq. 
Hon. Patricia B. Roe, P.J.S.C. 
John D. Rosero, Esq. 
Dean Andrew Rossner 
Hon. Garry S. Rothstadt, J.S.C. 
Hon. Jack M. Sabatino, J.A.D. 
Hon. James P. Savio, J.S.C. 
Christopher F. Struben, Esq. 
Hon. Mark A. Sullivan, Jr., J.S.C. (ret.)  
Hon. Harvey Weissbard, J.A.D. (ret.) 
Alan L. Zegas, Esq.. 
Carol Ann Welsch, Esq., Evidence Committee Staff 
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APPENDIX A 

REPORT OF THE SUBMCOMMITTEE ON POSSIBLE AMENDMENT TO EVIDENCE 
RULES 1001 and 1003 

2011-2013 EVIDENCE COMMITTEE 
 

This subcommittee was formed following the Evidence Committee meeting of 
January 26, 2012.  Its purpose was to review and report on two issues:  1) An 
amendment to N.J.R.E. 1001 (c) to include electronic images within the definition of 
“original,” and 2) An amendment to N.J.R.E. 901 to establish standards for the 
authentication of foreign language recordings.   

The first issue has its genesis in letters of February 19, 2009 and April 7, 0211 on 
behalf of a company engaged in providing telepsychiatry services in connection with 
civil commitments addressed primarily to the Civil Practice Committee concerning the 
qualification for filing of electronic or facsimile copies of clinical certificates in such civil 
commitment proceedings.  Although that particular issue has now resolved by the Civil 
Practice Committee, that fact that it arose at all suggested that N.J.R.E. 1001 (c) might 
be amended to broaden the definition of “original” accordingly.  Following our review, 
this subcommittee is recommending that N.J.R.E. 1001 (c) be amended to read as 
follows: 

(c) Original.  An “original” of a writing is the writing itself, any 
electronically transmitted image thereof or any counterpart 
intended by the person or persons executing or issuing it to 
have the same effect.  An “original” of a photograph includes 
the negative or any print therefrom.  If data are stored by 
means of a computer or similar device, any printout or other 
output readable by sight, shown to reflect the data 
accurately. Is an “original.”  (Underlined portion added). 

While it could be argued that fax and electronic copies are “originals” as defined 
in 1001 (c), we have been advised that judges in various counties have interpreted the 
Rule in different ways in the context of the civil commitment proceedings referenced 
above.  Accordingly, we believe that no harm is done, and much good advanced, by 
providing complete clarity and, thereby, uniformity.  Thus, electronic or facsimile copies 
are not to be deemed duplicates under Rule 1001(d) and 1003.    

The second issue was raised in a letter dated December 20, 2011 from Judge 
Grant which notes that there has been a reported increase in the number of instances 
where attorneys or pro se parties offer cell phone, audio or video files or text messages 
as evidence in court.  The letter goes on to note that this raises numerous threshold 
issues relating to authentication including the identity of the speaker, chain of custody 
and the use of interpreters when the message is in a foreign language.  With respect 
thereto we are not there dealing with the Best Evidence Rules, but rather with the 
Authenticity Rule, N.J.R.E. 901. 

While the subcommittee recognizes the legitimacy of these concerns, it feels 
strongly that tinkering with Rule 901 would be a mistake, as the present form of the Rule 
was carefully crafted to read only as follows:   
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 “The requirement of authentication or identification as 
a condition precedent to admissibility is satisfied by evidence 
sufficient to support a finding that the matter is what its 
proponent claims.” 

This was done specifically to avoid all of the Byzantine practices observed under 
the old rule such as the required production of custodians of records.  It is no longer 
necessary to call the tax collector as a witness to authenticate a tax bill to prove the 
ownership of real property.  Both the Evidence Committee and the Supreme Court at 
the time felt that the general language set forth above left trial courts with the flexibility 
needed to deal with evolving authentication issues, as is well exemplified by the 
development of case law in this area.  Although Rule 902 does list various modes of 
self-authentication, the subcommittee does not feel that the Administrative Director is 
suggesting that type of approach. 

What the AOC actually seems to be concerned with is the introduction into 
evidence of interpretations of foreign language recordings or data supported by no 
testimony other than that of the interpreters.  This raises several issues: 

1)  Can the recording by authenticated? 

2) Even if it is authentic, is it otherwise admissible under all the other rules of 

evidence including relevance, hearsay, privilege and the like? 

3) Is the recording audible? 

4) Is the translation accurate? 

 

These questions cannot be resolved simply by amending the Authentication 

Rules or the Best Evidence Rules.  Addressing the questions in reverse order, Items 3 

and 4 are no different in this context than what they are in a normal interpretation 

situation.  If anything, such problems are easier to rectify where there is a preexisting, 

and presumably still existing, recording.  Normal evidence objections (item 2) are also 

no different here than they are with any other out-of-court statement; trial judges rule on 

these all the time.  Item number 1 may be the real concern Judge Grant addressed, but 

the subcommittee does not see how changing the Evidence Rule will make it any better.  

Obviously, the interpreter cannot act as an expert witness on electronic authenticity.  He 

or she may, however, act as an interpreter in a Rule 104 hearing so as to assist the 

court in determining if the electronic recording or data is admissible.  One can translate 

the content in a Rule 104 hearing independently of whether it thereby becomes 

admissible.  This is specifically provided for in Rule 104(a).  “In making that 

determination the judge shall not apply the rules of evidence except for Rule 403 or a 

valid claim of privilege.”  Depending on the complexity of the recording or data offered, 

there may or may not be need of an expert witness.  Most cell phone recordings are 

simple enough that, absent a bona fide claim of tampering, expert testimony would not 

be necessary.  On the other end of the spectrum, text that has been deleted from a 

computer and then recovered might require extensive expert testimony.  The 

methodology for this is within the professional expertise of the witnesses and would not 
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normally be delineated in the Evidence Rules any more than would be the technique for 

a radiologist to authenticate an X-ray. 

 

While the subcommittee does not support any Evidence Rule amendment in this 

regard, it is not suggesting that the Court should not adopt standards for interpreters as 

to what hardware or software they may or may not handle as suggested in the 

November 30, 2011 attachment to Judge Grant’s letter.  That suggestion, however goes 

to the Court’s power to regulate its own interpreters and not to the Rules of Evidence. 

 

 

       Respectfully submitted, 

       Harvey Weissbard, J.A.D. (ret.) 

       James Savio, J.S.C. 

       Mark Sullivan, J.S.C. (ret.) 

       Joseph Rodgers, Esq. 

       Christopher Struben, Esq. 

       Fernando Pinguelo. Esq. 
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APPENDIX B 

NOTICE TO THE BAR 

 

SUPREME COURT COMMITTEE ON THE RULES OF EVIDENCE 

REQUEST FOR COMMENTS ON POSSIBLE UNIFIED MENTAL HEALTH CARE 

PROVIDER EVIDENTIARY PRIVILEGE 

In 2011, the Supreme Court authorized its Committee on the Rules of Evidence 
(“Committee”), chaired by Appellate Division Presiding Judge Carmen Messano, to 
undertake a comprehensive study of the various mental health care provider evidentiary 
privileges with the goal of determining whether to recommend that New Jersey replace 
these many privileges with one unified privilege for all mental health care providers. Judge 
Messano appointed a subcommittee to study the issue, chaired by Appellate Division Judge 
Mitchel Ostrer.  

A unified privilege for mental health care providers would possibly modify or replace 
the current privileges found in:  

 N.J.R.E. 505 (N.J.S.A. 45:14B-28), the Psychologist-Patient Privilege  
 N.J.R.E. 506 (N.J.S.A. 2A:84A-22.1 to -22.7), the Patient and Physician Privilege  
 N.J.R.E. 510 (N.J.S.A. 45:8B-29), the Marriage Counselor Privilege  
 N.J.R.E. 511 (N.J.S.A. 2A:84A-23), the Cleric-Penitent Privilege  
 N.J.R.E. 517 (N.J.S.A. 2A:84A-22.13 to -22.16), the Victim Counselor Privilege  
 N.J.R.E. 518 (N.J.S.A. 45:15BB-13), the Social Worker Privilege  
 N.J.S.A. 45:8B-49, the Licensed Professional Counselor Privilege  
 
The Committee published a preliminary analysis of this issue in its 2009-2011 report to the 
Supreme Court, see page 9 and appendix C to that report. The report was published by 
Notice to the Bar dated February 3, 2011, and may be viewed online at 
njcourts.com/reports2011/evidence.pdf.  

The Committee is now studying the possible recommendation of a unified privilege for all 
mental health care providers. As part of that study, the Committee would like to hear from 
groups and individuals with an interest in the subject. Accordingly, please send any 
comments on a unified mental health care provider privilege in writing by September 14, 
2012 to: 2  
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Carol A. Welsch, Esq., Committee Staff, Committee on the Rules of Evidence  

Hughes Justice Complex; P.O. Box 986  

Trenton, New Jersey 08625  

Comments may also be submitted via Internet e-mail to the following address: 
Comments.Mailbox@judiciary.state.nj.us.  

The Committee will not consider comments submitted anonymously. Thus, those 
submitting comments by mail should include their name and address and those submitting 
comments by e-mail should include their name and e-mail address. Comments submitted in 
response to this notice will be subject to public disclosure.  

The Committee on the Rules of Evidence expects to make its recommendation to the 
Supreme Court on a unified mental health care provider evidentiary privilege in January 
2013. Public comments on the Committee’s recommendation will also be solicited at that 
time.  

/s/ Glenn A. Grant 
________________________________  

Glenn A. Grant, J.A.D. Acting Administrative Director 
of the Courts  

Dated: June 11, 2012 
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APPENDIX D 

 

Excerpt from 2007-2009 Evidence Committee Report 
 

I. RULE AMENDMENTS RECOMMENDED FOR ADOPTION 
 

 
A. Proposed Amendment to N.J.R.E. 702, Testimony by Experts 
 
 The Supreme Court Committee on the Rules of Evidence (Committee), at the 
suggestion of its chair, created a subcommittee to study whether N.J.R.E. 702, 
Testimony by Experts, should be amended to express a clear standard for the 
admission of expert testimony. After the subcommittee was formed, the Committee 
received letters from the New Jersey Lawsuit Reform Alliance, the New Jersey Defense 
Association, the Association of Corporate Counsel, and the Chemistry Council of New 
Jersey urging the Committee, among other things, to amend N.J.R.E. 702 to language 
similar to the current text of F.R.E. 702, which had been revised in 2000 in light of 
Daubert v. Merrell Dow Pharm., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 
(1993).  These organizations claimed that this change would “ensure that expert 
evidence admitted in civil trials is the product of sound methodology and sound scientific 
principles.”  Letter from the New Jersey Defense Association, November 7, 2008.  
 
 For many years, the exclusive standard in New Jersey for the admissibility of 
expert testimony was whether there was general acceptance of the expert’s opinion or 
theory within the relevant scientific or professional community; a standard that was 
originally developed in Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).  State v. 
Moore, 188 N.J. 182, 206-07 (2006); Rubanick v. Witco Chem. Corp. 125 N.J. 421, 432-
33 (1991).   In Rubanick, supra, 125 N.J. at 449, the Supreme Court began to move 
away from this “general acceptance” standard, at least for expert testimony on 
causation in toxic tort cases. There, the Court held:  “[I]n toxic-tort litigation, a scientific 
theory of causation that has not yet reached general acceptance may be found to be 
sufficiently reliable if it is based on a sound, adequately-founded scientific methodology 
involving data and information of the type reasonably relied on by experts in the 
scientific field.”  Ibid.  Ten years later, the Court applied this more relaxed standard of 
Rubanik to the admission of expert testimony on causation in a medical malpractice 
case.  Kemp v. State, 174 N.J. 412, 430 (2002).   
 
 Most recently, in Hisenaj v. Kuehner, 194 N.J. 6, 17-18 (2008), the Court 
considered the reliability of the expert testimony of a biomechanical engineer offered by 
the defendant in a personal injury automobile accident case.   The Court succinctly set 
forth the standard for determining reliability: 
 
Scientific reliability of an area of research or expertise may be established in one of 
three ways. When an expert in a particular field testifies that the scientific community in 
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that field accepts as reliable the foundational bases of the expert's opinion, reliability 
may be demonstrated. Scientific literature also can evidence reliability where that 
"literature reveals a consensus of acceptance regarding a technology." So long as 
"comparable experts [in the field] accept the soundness of the methodology, including 
the reasonableness of relying on [the] underlying data and information," reliability may 
be established. Rubanick, supra, 125 N.J. at 451, 593 A.2d 733. Finally, a party 
proffering expert testimony may demonstrate reliability by pointing to existing judicial 
decisions that announce that particular evidence or testimony is generally accepted in 
the scientific community.  
 
[Hisenaj, supra, 194 N.J. at 17 (citations omitted, except Rubanick).] 
 
 The three ways of establishing reliability discussed by the Court are largely 
drawn from cases discussing the Frye general acceptance standard.  However, the 
quotation from Rubanick makes clear that that multi-faceted reliability standard has 
been added as an alternative to the Frye general acceptance standard.  See also State 
v. Jenewicz, 193 N.J. 440, 454 (2008) (applying reliability standards to the admissibility 
of an expert in a criminal case).  So, the holdings in Rubanick  and Kemp would appear 
to apply not only to determining causation in toxic tort and medical malpractice cases, 
but every civil and criminal case in which expert testimony is offered.  
 
  In light of these cases, the Committee decided it is time to explicitly incorporate 
this reliability standard evolving from our State’s case law into the Rules of Evidence.  
The Committee recommends that N.J.R.E. 702 be amended to provide (additions 
underlined): 
 
If scientific, technical or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or education may testify thereto in the form of 
an opinion or otherwise, provided that the basis for the testimony is generally accepted 
or otherwise shown to be reliable.  
 
 In the Committee’s opinion, this additional language accurately reflects the current 
state of the developing case law in New Jersey.   This additional language continues 
general acceptance as a sufficient basis for the admission of expert testimony in New 
Jersey, but also acknowledges that under Rubanick, Kemp, and Hisenaj,  novel or 
relatively new theories may be shown to be reliable through other means.  The 
Committee believes that explicitly articulating this reliability standard in the rule will 
promote consistency in the admission of expert testimony at the trial level.  It will also be 
more convenient for trial lawyers and judges to have the standards of admissibility 
expressed more fully in the text of the Evidence Rules. 
  
 After much deliberation, the Committee rejected the suggestions of the above-
listed organizations to amend N.J.R.E. 702 to follow the 2000 amendment to F.R.E. 
702.  The Committee reasoned that if the exact language of F.R.E. 702 was adopted, 
since the federal rule was intended to incorporate Daubert, it would create the 



 33

erroneous impression that the Daubert standard governed the admission of expert 
testimony in New Jersey.  Further, the Committee was concerned that New Jersey 
judges would be too inclined to be guided by the federal case law interpreting F.R.E. 
702 and Daubert.  The federal cases, the Committee thought, are sometimes overly 
restrictive in the admission of expert testimony, tending to exclude evidence that, under 
current New Jersey law, would be properly admitted as having a reliable basis.  See 
e.g. Edward K. Cheng & Albert H. Yoon, Does Frye or Daubert Matter?  A Study of 
Scientific Admissibility Standards, 91 Va. L. Rev. 471, 473 (2005). 
 
 In addition, the Committee agreed that a revision of N.J.R.E. 702 that did not 
literally track the text of the revised F.R.E. 702 would signal that our state courts were 
retaining the prerogative to develop and apply reliability and expert admissibility 
concepts in an independent fashion, without automatically following federal precedents 
under Daubert or the federal rule.  Consequently, a particular expert’s testimony barred 
by a federal court under Daubert might still be admissible in New Jersey under N.J.R.E. 
702, or vice-versa.   

 


