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INTRODUCTION 

 

The Professional Responsibility Rules Committee (the “PRRC” or the “Committee”) 

recommends the proposed amendments and new rules as contained in this report.   Part I contains 

proposed rule amendments.  Part II summarizes proposals considered but not recommended for 

adoption.  Part III contains the Committee’s “non-rule recommendations,” if any.  Part IV 

summarizes recommendations previously presented to the Court during this 2012-2014 rules 

cycle and, as applicable, the actions taken thereon by the Court.  Part IV also includes technical 

rule changes that the Court made since the Committee’s last cycle report. 

Added text is underlined in the proposed rule amendments.  Deleted text is [bracketed].  

Since existing paragraph designations and captions are indicated by underscoring, proposed new 

paragraph designations and captions are indicated by double underscoring.  No change in the text 

is indicated by “. . . No change.” 
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I.  PROPOSED RULE AMENDMENTS RECOMMENDED FOR ADOPTION 

 

A. OAE referral re: proposed amendments to R. 1:20-3(g)(3) and R. 1:20-3(g)(4) 

 

The Office of Attorney Ethics (OAE), by memorandum dated November 8, 2012, 

proposes amendments to Rule 1:20-3(g)(3), Rule 1:20-3(g)(4), and Rule 1:21-6(c).  See 

Appendix A.   

An attorney may be subject to immediate temporary suspension if the Supreme Court 

finds that the attorney poses a “substantial threat of serious harm to an attorney, a client or the 

public.”  R. 1:20-11(a).  If an attorney fails to cooperate with the OAE, the OAE “may file and 

serve a motion for temporary suspension with the Supreme Court.”  R. 1:20-3(g)(4).  The OAE 

explained that the “primary tool for securing the cooperation of uncooperative respondents is 

[its] ability to move for their temporary suspension pursuant to [Rule] 1:20-3(g)(4).”  According 

to the OAE, “Where there is an absolute refusal to cooperate, the rules are clear and it is a 

relatively simple process for the OAE to obtain the attorney’s temporary suspension.”  It is rare, 

however, “that an attorney will openly and flatly refuse to provide information and/or 

documentation to the OAE.”  “Far more difficult are the cases in which respondent’s profess 

cooperation while they intentionally or negligently delay, obstruct and mislead the OAE 

investigators.”   

The OAE believes that the proposed changes can “improve [its] ability to deal with 

uncooperative conduct and to more thoroughly investigate and prosecute unethical conduct.”  

The OAE submits that the proposed rule changes in combination with the existing rules will 

provide it “with meaningful tools with which [it] can compel more expeditious provision of 

attorney records which are necessary to complete [its] investigations in a timely fashion.”  The 

PRRC recommends adoption of the OAE’s proposed amendments to Rule 1:20-3(g)(3) and Rule 
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1:20-3(g)(4), but does not recommend adoption of the OAE’s proposed amend to Rule 1:21-

6(c)(2). 

a. Rule 1:20-3(g)(3) 

 

 The OAE’s proposed amendment to Rule 1:20-3(g)(3), entitled “Duty to Cooperate,” 

would change the rule to require an attorney who contends during an ethics investigation that he 

or she does not have records that must be maintained pursuant to Rule 1:21-6 to reconstruct those 

records within 45 days of the OAE’s initial records request.  Under the proposed amendment, the 

attorney’s failure to provide timely reconstructed records “shall be prima facie evidence that the 

attorney presents a substantial threat of serious harm to other attorneys, clients or the public.” 

The “substantial threat of serious harm” language is taken from the temporary suspension rule, 

Rule 1:20-11.   

 The Committee members unanimously agree that the Court should adopt the first part of 

the amendment requiring attorneys to reconstruct records that the rules require them to maintain 

within 45 days of the OAE’s request for records. There were opposing viewpoints, however, 

regarding whether failure to reconstruct the records within 45 days should be “prima facie 

evidence” that the attorney “presents a substantial threat of serious harm” for purposes of a 

motion for temporary suspension.  Some Committee members are concerned about how this rule 

will impact a cooperating attorney who is doing everything that he or she can but still cannot 

reconstruct the records within 45 days. One member suggests a rebuttable presumption to ensure 

flexibility, rather than a prima facie evidence standard, to make it clear that the attorney can 

rebut the finding that he or she presents a substantial threat of serious harm.   

A majority of the PRRC, however, is in favor of the OAE’s proposed change. The 

majority stresses the difference between “prima facie evidence,” the language in the proposed 
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amendment, and a “prima facie finding.”  According to the majority, because “evidence” is 

rebuttable, the attorney under investigation will have the opportunity to answer and defend the 

OAE’s motion for temporary suspension under the proposed amendment. The majority also 

notes that the OAE has discretion whether to file the motion for temporary suspension in the first 

place, and that it is unlikely that such a motion will be filed if an attorney is putting forth a good 

faith effort.  If a motion is filed, the attorney may offer evidence to explain why he or she was 

not able to reconstruct the records in a timely fashion.  Thus, the majority believes that the 

language of the proposed amendment builds in fairness.  Therefore, a majority of the Committee 

recommends that the Court also adopt the second part of the OAE’s amendments to R. 1:20-

3(g)(3), that the attorney’s failure to provide reconstructed records “shall be prima facie evidence 

that the attorney presents a substantial threat of serious harm to other attorneys, clients or the 

public.”  

b. Rule 1:20-3(g)(4) 

 

 Rule 1:20-3(g)(4), entitled “Failure to Cooperate,” subjects an attorney to temporary 

suspension for failing to produce the attorney’s client and/or business file or accounting records 

for inspection.  The OAE proposed amendment provides that the attorney’s failure to produce 

reconstructed records is also a basis for temporary suspension.  The Committee recommends that 

if the proposed amendment to Rule 1:20-3(g)(3) is adopted, the Court also amend Rule 1:20-

3(g)(4) to add “or reconstructed records” to make the rules consistent. 

c. Rule 1:21-6(c)(2) 

 

The Committee does not recommend adopting the OAE’s proposed amendment to Rule 

1:21-6(c).  That proposal will be discussed in Part II.A. below (Amendments Considered But Not 

Recommended). 
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The PRRC recommends adopting the OAE’s proposed amendments to Rule 1:20-3(g)(3) 

and Rule 1:20-3(g)(4), but does not recommend adopting the OAE’s proposed amendment to 

Rule 1:21-6.  The text of the PRRC’s proposal, which mirror’s the OAE’s proposal with regard 

to 1:20-3(g)(3) and (4),  follows. 

1:20-3.  District Ethics Committees; Investigations  

 

(a) . . . No change 

(b) . . . No change 

(c) . . . No change 

(d) . . . No change 

(e) . . . No change 

(f) . . . No change 

 

(g) Investigation. 

 

(1) . . . No change 

(2) . . . No change 

 

(3) Duty to Cooperate. Every attorney shall cooperate in a 

disciplinary investigation and reply in writing within ten 

days of receipt of a request for information. Such reply 

may include the assertion of any available constitutional 

right, together with the specific factual and legal basis 

therefor. Attorneys shall also produce the original of any 

client or other relevant law office file for inspection and 

review, if requested, as well as all accounting records 

required to be maintained in accordance with R. 1:21-6. 

Where an attorney is unable to provide the requested 

information in writing within ten days, the attorney shall, 

within that time, inform the investigator in writing of the 

reason that the information cannot be so provided and give 

a date certain when it will be provided.  In the event that 

the attorney contends that he/she does not have the records 

required to be maintained by R. 1:21-6 for the time period 

being investigated, the attorney shall produce 

reconstructed records that fully comply with R. 1:21-6 for 

that time period within forty-five days of the original 

request.  The failure by the attorney to timely produce the 
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actual or reconstructed records
1
 in response to a request by 

disciplinary authorities shall be prima facie evidence that 

the attorney presents a substantial threat of serious harm to 

other attorneys, clients or the public. 

 

(4) Failure to Cooperate. If a respondent fails to cooperate 

either by not replying in writing to a request for 

information or by not producing the attorney's client and/or 

business file or accounting records or reconstructed 

records for inspection and review, the Office of Attorney 

Ethics may file and serve a motion for temporary 

suspension with the Supreme Court, together with proof of 

service. The failure of a respondent to file a response in 

opposition to the motion may result in the entry of an order 

of temporary suspension without oral argument until 

further order of the Court. An attorney temporarily 

suspended under this rule may apply to the Court for 

reinstatement on proof of compliance with subsection (3) 

of this paragraph on notice to the Office of Attorney 

Ethics. 

 

(5) . . . No change 

(6) . . . No change 

 

(h) . . . No change 

(i) . . . No change 

(j) . . . No change 

 

B. OAE referral re: proposed amendments to R. 1:20-4(d) and R. 1:20-10(b)(1) 

 

The OAE, by memorandum dated June 24, 2013, proposes amendments to Rule 1:20-

4(d)(Hearing Panel Assignments) and Rule 1:20-10(b)(1)(Consent to Discipline).  See Appendix 

B.   

a. Rule 1:20-4(d) 

 

The OAE believes that the investigation/prosecutorial function of district ethics 

committees (DEC) should be separated from their adjudicative function to ensure that the ethics 

                                                 
1
 The OAE’s original proposal dated November 8, 2012, states “actual or reconstructed trust 

account records.”  See Appendix A.  The OAE, however, subsequently informed the PRRC that 

the use of “trust account” was an oversight, that it did not intend to limit the language to only 

“trust account records,” and that “trust account” should be deleted from the proposed rule. 
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system remains free from the appearance of partiality or bias.  To that end, the DEC proposes 

amending Rule 1:20-4(d) to require that grievances investigated in one district that result in an 

ethics complaint proceed to hearing before a panel in a different district.  The OAE also proposes 

adding a rule comment to provide guidance on the change.   

In the experience of one PRRC member who previously served on a DEC, the 

investigative phase does not create bias in the current system because the DEC Chair, rather than 

the entire group that would hear the matter, decides whether probable cause exists to file a 

complaint.  Nevertheless, the member understands how the current format could create an 

appearance of bias. Another former DEC member believes that the appearance of partiality in 

this area is an issue that should be addressed because the full committee sometimes discusses the 

substance of an underlying grievance at an early stage.  The PRRC discussed whether the 

amendment would create an administrative burden on the DEC.  In the view of a prior DEC 

member, administrative burden is not a serious concern because the amendment will only require 

the DEC secretary to keep two separate schedules, one for the investigation phase and one for the 

hearing phase, which is already done.  Some PRRC members are also concerned the amendment 

will require grievants and witnesses to travel to far-away counties for ethics hearings.   

According to a former DEC member, however, many grievants already must travel for hearings 

under the current system.  In addition, there are other means that have been used to address a 

grievant or witness that cannot travel to a hearing, such as the use of audio and visual media.  

Finally, the committee does not believe that the amendment will create forum shopping issues 

because the statewide coordinator, not the presenter, screens cases and determines the proper 

venue based on factors such as workload and location.  The committee recommends that the 
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Court adopt the OAE’s proposed change to Rule 1:20-4(d) and rule comment.  The text of the 

PRRC’s proposal, which mirror’s the OAE’s proposal, follows. 

1:20-4.  Formal Pleadings  

 

(a) . . . No change 

(b) . . . No change 

(c) . . . No change 

 

(d) Filing and Service. The original complaint shall be filed with 

the special ethics master appointed by the Supreme Court or 

with the secretary of the Ethics Committee designated by the 

Office of Attorney Ethics, which shall be a District Ethics 

Committee separate from the Ethics Committee in which the 

matter was investigated.  In those matters referred for hearing 

to a separate district, an investigator from the originating Ethics 

Committee shall continue to serve as presenter. [or the 

designated special ethics master to whom the case is assigned.] 

If the matter will be determined by an Ethics Committee, 

service of the complaint shall be made by the secretary of the 

Ethics Committee designated by the Office of Attorney Ethics 

to conduct the hearing; otherwise service shall be made by the 

Director. A copy of the complaint shall be served on the 

respondent and respondent's attorney, if known, in accordance 

with R. 1:20-7(h), together with written notice advising the 

respondent of the requirements of R. 1:20-4(e) and (f), the 

name and address of the secretary or the Director as 

appropriate, as well as the address and telephone number of the 

vice chair of the Ethics Committee or special ethics master to 

whom all questions and requests for extension of time to file 

answers shall be directed. In appropriate circumstances, the 

secretary or the Director shall forward a copy of every 

complaint to the respondent's law firm or public agency 

employer in accordance with R. 1:20-9(k). 

 

(e) . . . No change 

(f) . . . No change 

(g) . . . No change 

 

Comment 

 

The amendment to paragraph (d) is intended to effectuate a transfer 

from the district ethics committee that investigated a grievance to 

another committee for hearing, should a determination to file a 

formal complaint be filed.  Previously, a grievance was 
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investigated and prosecuted, when appropriate, before a single 

district ethics committee.  The amendment attempts to address any 

inherent perception of bias by ensuring that all hearings are 

conducted by a district committee and hearing panel that has no 

prior familiarity or knowledge of the grievance and investigation 

thereof. 

 

b. Rule 1:20-10(b)(1) 

  

 Rule 1:20-10(b)(1) currently provides that at any time during the investigation of a 

disciplinary matter, or within 60 days after the time prescribed for the filing of any answer to a 

complaint, the respondent may agree to discipline by consent in exchange for a specific 

recommendation of discipline.  The OAE proposes that the rule be amended to permit stipulation 

to discipline by consent at any time prior to issuance of the hearing report.   

 A PRRC member recalled that in devising the current 60-day rule, the Court was 

concerned with a weakening confidence in the disciplinary system and set a fixed and fairly short 

deadline for consent to discipline to neutralize any perception that the attorney discipline system 

was skewed in favor of attorneys who were the subject of grievances.  Other members agree that 

it is important to have a rule that reduces public perception that lawyers are horse trading or 

entering back room deals for lesser sanctions. They also note that it would be a waste of time and 

resources to prosecute a complaint and prepare a hearing report only to have the respondent 

consent to discipline.  In addition, the committee stresses that the disciplinary system relies on 

the efforts of private volunteers and that it would be unfair to have them prepare and hold an 

entire hearing and report and subsequently allow the respondent to work out a deal.  The PRRC, 

therefore, does not recommend changing the rule to extend discipline by consent to any time 

“prior to the issuance of the hearing report.”   

Regarding whether the rule should remain as is, or whether some other cut-off for 

consent by discipline should be imposed, the PRRC notes that the OAE’s proposed amendment 
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is based on the ABA Standing Committee’s concern that often the respondent and his or her 

counsel are not aware of the 60-day rule and are unable to grasp the ramifications of their failure 

to consent to discipline within that time.  See Appendix C.  The PRRC therefore is concerned 

that the current rule does not provide enough time for respondent and his or her counsel to 

properly evaluate the validity of the ethics claims and make an informed decision regarding 

whether to consent to discipline.  The PRRC also believes that the deadline for consent by 

discipline has to be made known more clearly to respondents.    

 Taking into account all of the concerns discussed, the committee concludes that the 

deadline for consent by discipline should be a specific amount of days after the initial notice of 

the first ethics hearing is provided to the respondent. With input from former DEC members, the 

PRRC determined that twenty days from the date of the initial notice to be a fair and adequate 

deadline.  The committee’s view is that such a cut-off date would address any misconception by 

the public as well as avoid a waste of a volunteer’s time.  Also, the committee believes that the 

proposed change provides adequate notice of the deadline to the respondent, provides ample time 

for the respondent to weigh the ethics claims, and allows the hearing to be set within a 

reasonable period of time.  Therefore, the PRRC recommends that the rule be changed to make 

the cut-off for consent by discipline 20 days after the date of the initial notice of the first 

scheduled ethics hearing.   

The difference between the OAE’s and the PRRC’s proposed amendments to Rule 1:20-

10 follow. 

OAE Proposed Rule PRRC Proposed Rule 

1:20-10.  Discipline by Consent 

(a) . . . No change 

 

(b) Other Discipline by Consent. 

 

(a) . . . No change 

 

(b) Other Discipline by Consent. 

 



 

- 11 - 

(1) Timeliness and Form of Petition.  At 

any time during the investigation or 

hearing of a disciplinary matter [or within 

60 days after the time prescribed for the 

filing of any answer to a complaint], but 

prior to the issuance of the hearing report, 

the respondent may agree with the 

investigator or presenter to submit an 

affidavit of discipline by consent in 

exchange for a specific recommendation 

for discipline. Following approval by the 

chair or Director, the matter shall be 

submitted to the Board as an agreed matter 

by way of a motion to impose discipline 

on consent in accordance with R. 1:20-

15(g). A copy of the motion shall be 

provided to the Director. 

 

(2) . . . No change  

(3) . . . No change 

 

(1) Timeliness and Form of Petition.  At 

any time during the investigation of a 

disciplinary matter, but not later than 20 

days after the date of the initial notice of 

the first scheduled hearing [or within 60 

days after the time prescribed for the filing 

of any answer to a complaint], the 

respondent may agree with the investigator 

or presenter to submit an affidavit of 

discipline by consent in exchange for a 

specific recommendation for discipline. 

Following approval by the chair or 

Director, the matter shall be submitted to 

the Board as an agreed matter by way of a 

motion to impose discipline on consent in 

accordance with R. 1:20-15(g). A copy of 

the motion shall be provided to the 

Director. 

 

(2) . . . No change 

(3) . . . No change 

 

 

 The text of the PRRC’s proposal follows. 

1:20-10.  Discipline by Consent  

 

(a) . . . No change 

 

(b) Other Discipline by Consent. 

 

(1) Timeliness and Form of Petition.  At any time during the 

investigation of a disciplinary matter, but not later than 20 

days after the date of the initial notice of the first 

scheduled hearing [or within 60 days after the time 

prescribed for the filing of any answer to a complaint], the 

respondent may agree with the investigator or presenter to 

submit an affidavit of discipline by consent in exchange 

for a specific recommendation for discipline. Following 

approval by the chair or Director, the matter shall be 

submitted to the Board as an agreed matter by way of a 

motion to impose discipline on consent in accordance with 

R. 1:20-15(g). A copy of the motion shall be provided to 

the Director. 

 



 

- 12 - 

(2) . . . No change 

(3) . . . No change 

 

C. OAE referral re: proposed amendments to R. 1:20-3(b) and R. 1:20-3(c) 

 

The OAE, by memorandum dated July 25, 2013, proposes amendments to Rules 1:20-

3(b) and (c)(Appointments; Officers).  See Appendix D.  In particular, the OAE proposes 

amending paragraph (c) to expand a DEC officer’s term (as Vice-Chair and then as Chair) from 

one year to two years.  Because officers are generally selected from committee members with 

two years of experience, the proposed expansion of officer terms to two years would require an 

expansion in an officer’s overall membership term from four years to six years to allow a 

member to serve as Vice-Chair then Chair.  To that end, the OAE also proposed an amendment 

to paragraph (b). The OAE also proposes adding a rule comment to provide guidance on the 

change.   

The PRRC agrees with the OAE’s proposed amendment to paragraph (c) changing the 

designation of a Chair and Vice Chair from “annually” to “biennially,” thus creating two-year 

officer terms.  Focusing on paragraph (b), the committee does not believe that the OAE’s 

amended language meets the OAE’s stated purpose for the rule change.  In the committee’s 

view, the OAE’s proposed language--“Members of the Ethics Committees shall . . . serve . . . for 

a term of four years, except that members who are subsequently appointed to serve as officers 

shall be appointed for a term of six years”--could be construed to give officers an eight-year 

term.  In addition, the PRRC discussed a possible scenario in which a DEC member is appointed 

to a two-year officer term after his or her first year as a regular member. In that scenario, the 

member would be done with his or her two-year officer term after his or her third total year as a 

member.  The PRRC believes that that officer should then be entitled to serve the fourth year of 

his or her initial appointment term as a regular member.   The PRRC therefore proposes language 
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that it believes will both address that concern and better serve the OAE’s aim of extending 

officer terms to six years. 

The difference between the OAE’s and the PRRC’s proposed amendments to Rule 1:20-3 

follow. 

OAE Proposed Rule PRRC Proposed Rule 

1:20-3.  District Ethics Committees; Investigations 

(a) . . . No change 

 

(b) Appointments.  Members of Ethics 

Committees shall be appointed by, and 

shall serve at the pleasure of the Supreme 

Court for a term of four years[.], except 

that members who are subsequently 

appointed to serve as officers shall be 

appointed for a term of six years in 

accordance with subsection (c).  With the 

approval of the Supreme Court, a member 

or officer who has served a full term may 

be reappointed to one successive term. A 

member serving in connection with an 

investigation pending at the time the 

member's term expires may continue to 

serve in such matter until its conclusion. 

In order that, as nearly as possible, the 

terms of one-quarter of the members shall 

expire each year, the Supreme Court may, 

when establishing a new Ethics 

Committee, appoint members for terms of 

less than four years and members so 

appointed shall be eligible for 

reappointment to a full successive term. 

 

(c) Officers; Organization. The Supreme 

Court shall biennially [annually] designate 

a member of each Ethics Committee to 

serve at its pleasure as chair and another 

member to serve as vice-chair. Whenever 

the chair is absent or unable to act or 

disqualified from acting due to a conflict, 

the vice-chair shall perform the duties of 

the chair. The chair shall be responsible 

for administering the Ethics Committee. 

(a) . . . No change 

 

(b) Appointments.  Members of Ethics 

Committees shall be appointed by, and 

shall serve at the pleasure of the Supreme 

Court for a term of four years[.], except 

that members who are subsequently 

appointed to serve as officers shall have 

their term extended for an additional two 

years or until the end of their initial 

appointment term, whichever is longer, in 

accordance with subsection (c). With the 

approval of the Supreme Court, a member 

or officer who has served a full term may 

be reappointed to one successive term. A 

member serving in connection with an 

investigation pending at the time the 

member's term expires may continue to 

serve in such matter until its conclusion. In 

order that, as nearly as possible, the terms 

of one-quarter of the members shall expire 

each year, the Supreme Court may, when 

establishing a new Ethics Committee, 

appoint members for terms of less than 

four years and members so appointed shall 

be eligible for reappointment to a full 

successive term. 

 

(c) Officers; Organization. The Supreme 

Court shall biennially [annually] designate 

a member of each Ethics Committee to 

serve at its pleasure as chair and another 

member to serve as vice-chair. Whenever 

the chair is absent or unable to act or 

disqualified from acting due to a conflict, 

the vice-chair shall perform the duties of 
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Under the chair's direction, the vice-chair, 

or another Ethics Committee member 

designated by the chair, shall be 

responsible for administering all matters 

where a complaint has been filed. 

 

(d) through (j) . . . No change 

 

the chair. The chair shall be responsible for 

administering the Ethics Committee. Under 

the chair's direction, the vice-chair, or 

another Ethics Committee member 

designated by the chair, shall be 

responsible for administering all matters 

where a complaint has been filed. 

 

(d) through (j) . . . No change 

 

Comment 

 The amendment to paragraph (b) 

expands the current four-year membership 

term for the Vice-Chair and Chair of the 

committee to a six-year membership term.  

This will allow the Vice-Chair and the 

Chair to serve in an officer capacity for 

two years, as set forth in the amendment 

to paragraph (c).  The amendment to 

paragraph (b) further allows an officer 

who has served a single full six-year term 

to be eligible for reappointment to a 

successive four-year term as a returning 

member. 

 

 The amendment to paragraph (c) is 

intended to expand the term of the Vice-

Chair and Chair of the Committee to two 

years each, instead of one year in each 

position. 

 

 The amendment to paragraph (b) 

expands the current four-year membership 

term for the Vice-Chair and Chair of the 

committee by two years if that person’s 

term would otherwise expire in less than 

two years.  This will allow the Vice-Chair 

and the Chair to serve in an officer 

capacity for two years, as set forth in the 

amendment to paragraph (c).  The 

amendment to paragraph (b) further allows 

an officer who has served a single full term 

to be eligible for reappointment to a 

successive four-year term as a returning 

member. 

 

 The amendment to paragraph (c) is 

intended to expand the term of the Vice-

Chair and Chair of the Committee to two 

years each, instead of one year in each 

position. 

 

  

 The text of the PRRC’s proposal follows. 

1:20-3.  District Ethics Committees; Investigations  

 

(a) . . . No change 

 

(b) Appointments.  Members of Ethics Committees shall be 

appointed by, and shall serve at the pleasure of the Supreme Court 

for a term of four years[.], except that members who are 

subsequently appointed to serve as officers shall have their term 

extended for an additional two years or until the end of their initial 

appointment term, whichever is longer, in accordance with 
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subsection (c). With the approval of the Supreme Court, a member 

or officer who has served a full term may be reappointed to one 

successive term. A member serving in connection with an 

investigation pending at the time the member's term expires may 

continue to serve in such matter until its conclusion. In order that, 

as nearly as possible, the terms of one-quarter of the members shall 

expire each year, the Supreme Court may, when establishing a new 

Ethics Committee, appoint members for terms of less than four 

years and members so appointed shall be eligible for 

reappointment to a full successive term. 

 

(c) Officers; Organization. The Supreme Court shall biennially 

[annually] designate a member of each Ethics Committee to serve 

at its pleasure as chair and another member to serve as vice-chair. 

Whenever the chair is absent or unable to act or disqualified from 

acting due to a conflict, the vice-chair shall perform the duties of 

the chair. The chair shall be responsible for administering the 

Ethics Committee. Under the chair's direction, the vice-chair, or 

another Ethics Committee member designated by the chair, shall 

be responsible for administering all matters where a complaint has 

been filed. 

 

(d) . . . No change 

(e) . . . No change 

(f) . . . No change 

(g) . . . No change 

(h) . . . No change 

(i) . . . No change 

(j) . . . No change 

 

Comment 

 

The amendment to paragraph (b) expands the current four-year 

membership term for the Vice-Chair and Chair of the committee 

by two years if that person’s term would otherwise expire in less 

than two years.  This will allow the Vice-Chair and the Chair to 

serve in an officer capacity for two years, as set forth in the 

amendment to paragraph (c).  The amendment to paragraph (b) 

further allows an officer who has served a single full term to be 

eligible for reappointment to a successive four-year term as a 

returning member. 

 

The amendment to paragraph (c) is intended to expand the term of 

the Vice-Chair and Chair of the Committee to two years each, 

instead of one year in each position. 

 



 

- 16 - 

D. NJSBA referral re: proposed amendments to RPC 7.3(b) 

 

The New Jersey State Bar Association (NJSBA), by letter dated March 29, 2011, 

proposes numerous amendments to RPC 7.3, entitled “Personal Contact with Prospective 

Clients.”  See Appendix E.  According to the NJSBA, the proposed amendments stem from its 

review of New Jersey ethics opinions on the issue of direct solicitation and of action that other 

states have undertaken to deal with the problem of direct solicitation.  The NJSBA states that it 

focused on safeguarding the general public from misleading or onerous mailings in a manner that 

preserves that right of attorneys to engage in commercial speech. One major amendment 

proposed by the NJSBA is to extend the 30-day prohibition against direct solicitation after a 

mass-disaster to direct solicitation after a death in the family or a serious bodily injury.  The 

NJSBA believes that a slight expansion of the 30-day moratorium will afford additional 

vulnerable citizens who have experienced trauma with protection from unwanted intrusion 

during a time of grief.  

 The Court referred the NJSBA proposal to the Committee on Attorney Advertising 

(CAA) for comments.  The CAA provided comments and suggestions in a letter dated April 24, 

2012.  See Appendix F.   Thereafter, this matter was referred to the PRRC for recommendation.  

The Committee considered each proposed amendment in the context of the CAA’s analysis and 

recommendations.   

a. RPC 7.3(b) 
 

 The NJSBA proposes to add “or electronic” to RPC 7.3(b) so that it reads:  “send a 

written or electronic communication.”  The CAA generally agreed with the revision, noting that it 

previously issued a Notice to the Bar stating that all requirements applicable to written 

communications equally apply to electronic communications.  The CAA suggests simply omitting 

the word “written” from the Rule so it reads:  “a lawyer shall not contact, or send a [written] 
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communication to, a prospective client . . . .”  The PRRC recommends amending the rule to state, 

“written, or electronic or other form of communication,” so that it encompasses all potential forms of 

communication with a prospective client. 

b. RPC 7.3(b)(4) 

 

 RPC 7.3(b)(4) currently prohibits unsolicited contact with a prospective client “within 

thirty days after a specific mass-disaster event.” The NJSBA proposes expanding the rule to 

prohibit an attorney from contacting a prospective client within 30 days “of a death in the family 

or serious bodily injury.”  The CAA’s view is that this provision is already subsumed by RPC 

7.3(b)(1)(“A lawyer shall not contact, or send a written communication to, a prospective client 

for the purpose of obtaining professional employment if . . . the lawyer knows or reasonably 

should know that the physical, emotional or mental state of the person is such that the person 

could not exercise reasonable judgment in employing a lawyer.”).   The CAA stated that the 

proposed revision arguably would permit a lawyer to send a solicitation letter on day 31 after the 

event, while the current prohibition in subsection (b)(1) may require the lawyer to wait longer 

before soliciting.  The CAA also noted that the Court already declined to adopt this 30-day 

waiting period in 2010.  Thereafter, it was presented as a bill in the Legislature which passed in 

December 2011 but was pocket-vetoed by the Governor.  The CAA concluded that although it 

previously supported this 30-day waiting period for personal injury matters, because it has not 

seen problems or violations in this area for several years, it sees no reason for an amendment at 

this time. 

 The Committee disagrees with the CAA that a waiting period after a death in the family 

is already subsumed by subsection (b)(1).  The Committee recommends adding “death in the 

family” to the 30-day waiting period due to the devastating nature of the loss of a family 

member. The Committee, however, acknowledges the CAA’s concern that the proposed 
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amendment may allow solicitation on the 31st day after the death of a family member, while 

subsection (b)(1) may require a longer waiting period.  Therefore, the PRRC also recommends 

that a reference to subsection (b)(1) be added to the rule to alleviate that concern. Thus, the 

Committee recommends a rule prohibiting unsolicited communication with a prospective client 

within 30 days of a death in the family or after a specific mass-disaster event, or if subsection 

(b)(1) applies. 

 Some Committee members point out that the “serious bodily injury” addition would 

require the attorney to make a judgment call, at the time of proposed contact, whether the 

prospective client has suffered “serious” bodily injury triggering the 30-day solicitation ban, and 

later require the CAA or another committee to determine whether the attorney’s action was 

unethical because the prospective client suffered “serious” bodily injury.  Another member 

points out that a plaintiff’s attorney may be put in the position of having to argue, for ethics 

purposes, that he or she was permitted to contact the prospective client within 30 days because 

serious bodily injury was not suffered, and separately having to argue the seriousness of his or 

her client’s injury in a personal injury case.  The Committee believes that this amendment is 

unworkable and burdensome; therefore, it does not recommend adding “serious bodily injury” to 

RPC 7.3(b)(4).  

 The Committee recommends that the Court amend RPC 7.3(b)(4) to prohibit unsolicited 

communication with a prospective client “within thirty days after a death in the family or a 

specific mass-disaster event, or if section (1) of this Rule applies.”  The Committee does not 

recommend the prohibition of unsolicited communication with a prospective client within 30 

days of “serious bodily injury.” 

c. RPC 7.3(b)(5) 
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 RPC 7.3(b)(5) currently permits unsolicited communication with a prospective client 

concerning a specific event not covered by subsection (b)(4) via a “letter by mail.”  The NJSBA 

proposes to permit lawyers to also send an “electronic communication” to such prospective 

clients.  According to the CAA, this amendment would significantly broaden permissible 

solicitation.  Lawyers for example would be permitted to send emails to a person who just 

received a traffic ticket or was involved in an accident.  The CAA believes that there is no reason 

to broaden permissible solicitation of persons affected by specific events to electronic 

communications. 

 A majority of the PRRC believe that permitting solicitation through electronic 

communications, i.e., emails, is a significant expansion to the solicitation rules that should not be 

adopted.  The majority explains that adding “electronic” communication to RPC 7.3(b) but not to 

(b)(5) is not inconsistent because 7.3(b) states a general non-solicitation rule that is broad and 

should cover all types of communication, including electronic communication, and (b)(5) creates 

a narrow exception to that rule, which should be limited to one easily regulated form of 

communication—regular mail.  The majority’s view is that because the purpose of this rule is to 

protect the public against unsolicited mass mailings, limiting attorney communication to regular 

mail makes sense.  The majority also points out that if the rule is amended to allow electronic 

communication, the remainder of the rule would have to be revisited because the regulations 

currently only contemplate solicitation by hard copy letter and envelope.   

 A minority of the PRRC opine that RPC 7.3(b)(5) should allow electronic 

communication.  The minority notes that the Committee agreed to amend RPC 7.3(b) to prohibit 

a lawyer from sending written “or electronic” communication to a client in particular 

circumstances, and believes that the exception to that non-solicitation rule in (b)(5) should also 
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include electronic communication. 

 A majority of the PRRC recommends not adding “or electronic communication” to RPC 

7.3(b)(5). The majority also recommends that the Court clarify the rule by adding the word 

“regular,” which would read: “a lawyer may send a letter by regular mail to a prospective client.”  

d. RPC 7.3(b)(5)(i) 

 

 The NJSBA proposes amending RPC 7.3(b)(5)(i) to add that the “envelope shall not 

indicate the nature of the legal problem that is the subject of the letter.”  The CAA noted that 

lawyers could easily circumvent this proposed amendment and hide the fact that the enclosed 

letter is a letter of solicitation by using a phrase designed to urge the recipient to open the letter 

without expressly indicating the nature of the legal problem.  The CAA provided as an example, 

“important information about your home” could be used rather than “important—this letter could 

save your property by avoiding foreclosure.”  If the Court is inclined to amend this rule, the 

CAA strongly suggested that it be changed to state that the envelope shall contain no information 

other than the word “advertisement” prominently displayed and the lawyer’s name, firm, and 

return address.  This will ensure that the recipient knows that the letter is an advertisement and 

that a legal issue will not result from the failure to open it. 

 The PRRC agrees that the envelope should be limited to the word “advertisement” 

prominently displayed. The Committee recommends amending the rule to add a new sentence: 

“The envelope shall contain nothing other than the lawyer’s name, firm, return address and 

‘ADVERTISMENT’ prominently displayed.” 

e. RPC 7.3(b)(5)(ii) 

 

 The NJSBA proposes a new subsection (ii) to require that the letter “shall contain the 

party’s name in the salutation and begin by advising the recipient that if a lawyer has already 
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been retained the letter is to be disregarded.”  The CAA agreed with this proposal, noting that it 

incorporates CAA Opinion 35 and a portion of Opinion 29.  Based on the CAA’s proposal, the 

PRRC recommends adopting this amendment. 

f. RPC 7.3(b)(5)(iii) 

 

 The NJSBA proposes a new subsection (iii) to require that the letter “shall not resemble a 

legal pleading, official document or include any legal contract.”  The CAA stated that 

solicitations that resemble a pleading or official document are already prohibited as misleading 

under RPC 7.1(a).  The CAA saw no reason to amend this rule.  The PRRC agrees that no 

amendment is warranted, additionally noting that that the rules should not enumerate every 

communication that is misleading because it may lead attorneys to believe that communications 

not enumerated have been deemed not to be misleading.   

g. RPC 7.3(b)(5)(iv) 

 

 The NJSBA proposes a new subsection (iv) to require that the letter “shall advise the 

recipient that his or her name, and the nature of the offense or complaint was obtained pursuant 

to court Rule 1:38.”  The CAA explained that not all information is obtained from court records 

under Rule 1:38.  Information is often obtained from other sources, such as police reports, 

pursuant to the Open Public Records Act, or from private sources.  The CAA provided an 

alternative to expand the requirement to state that the letter “shall advise the recipient how his or 

her name was obtained and, if the information was obtained by reviewing public records, the 

Rule or statute that renders such information public.”  Since the PRRC believes that how the 

recipient’s information was obtained by the attorney is of no consequence, it does not 

recommend adopting the proposed amendment. 

h. RPC 7.3(b)(5)(v) 

 

 The NJSBA proposes a new subsection (v) to require that the letter “shall not imply any 



 

- 22 - 

special relationship with the court, prosecutor, or police that might lead to a favorable result.”  

The CAA noted that such misleading language is already prohibited by RPC 7.1(a).  The CAA 

has only seen a handful of solicitations in the last several years that included this type of langue 

and saw no reason to amend the rule.  The PRRC agrees with the CAA that no amendment is 

necessary.   

i. RPC 7.3(b)(5)(vi) 

 

 The NJSBA proposes a new subsection (vi) to require that the letter “shall not use 

language that misstates the role of the judge, prosecutor, or police, overstates the lawyer’s 

qualifications, raises unjustified expectations or is susceptible to pressuring the recipient because 

of purported penalties or consequences that might occur.”  The CAA states that this amendment 

is unnecessary because language that raises unjustified expectations is already prohibited by RPC 

7.1(a)(2), language that overstates the lawyer’s qualifications or that misrepresents likely 

penalties for an offense is inaccurate or misleading in violation of RPC 7.1(a), and language that 

may be considered to pressure the recipient is prohibited by RPC 7.3(b)(3).  According to the 

CAA, with the exception of lawyers mentioning jail as a possible penalty for minor traffic 

tickets, it has not seen many solicitations in the last few years that include this type of language.  

Based on the CAA’s representations, the PRRC does not recommend adopting the NJSBA’s 

proposed amendment. 

j. RPC 7.3(b)(5)(vii) 

 

 The NJSBA’s new subsection (vii) proposes an addition to the language of the current 

subsection (ii), which requires that the letter include a notice to the recipient regarding the 

importance of choosing an attorney.  The NJSBA proposes to add that a “list of county bar 

association lawyer referral services shall be included with the letter.”  The CAA stated that it is 
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unclear what problem this requirement is intended to address and that the requirement appears 

unnecessary.  The PRRC agrees and does not recommend its adoption. 

k. RPC 7.3(b)(5)(viii) 

 

 The NJSBA’s new subsection (viii) proposes an addition to the language of the current 

subsection (iii), which requires that the letter include a notice to the recipient that he or she may 

report inaccurate or misleading letters to the CAA.  The NJSBA proposes to add that the “name 

of the attorney responsible for the content of the letter shall be included in the notice,” so as to 

identify the specific attorney who was sending the letter in the event that a rule is violated.  The 

CAA and the Committee both agree with this amendment.  The Committee recommends that the 

notice shall include the “name and address of the attorney responsible for the content of the 

letter.” 

l. RPC 7.3(b)(5)(ix)  

 

 Finally, the NJSBA proposes a new subsection (ix) to require that a “copy of any 

communication sent to a prospective client shall be sent to the [CAA]. The Committee’s failure 

to comment or respond shall not amount to an endorsement of the communication in question.”  

The CAA does not support this proposal.  The CAA believes that this requirement would double 

the cost of lawyer solicitation by requiring that every letter sent out to prospective clients also be 

sent to the CAA, and would expose the CAA to a number of letters that it neither has the 

capacity nor need to review.  The CAA also believes that attorneys might assume that filing 

solicitation letters with the CAA provides some kind of safe haven.  The CAA states that there is 

no legitimate reason to impose this onerous requirement on the CAA or on the lawyers who send 

out solicitation letters.  Based on the CAA’s concerns, the PRRC does not recommend this 

amendment.  
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The PRRC in summary recommends adding “electronic or other form of communication” 

to RPC 7.3(b); amending RPC 7.4(b)(4) to prohibit unsolicited communication with a 

prospective client within thirty days after “a death in the family” or if subsection (b) (1) applies; 

amending RPC 7.4(b)(5) to state that a lawyer may send a letter to a prospective client by 

“regular” mail; adding to RPC 7.4(b)(5)(i) that the “envelope shall contain nothing other than the 

lawyer’s name, firm, return address and ‘ADVERTISMENT’ prominently displayed”; adding 

new subsection RPC 7.4(b)(5)(ii) stating that the letter “shall contain the party’s name in the 

salutation and begin by advising the recipient that if a lawyer has already been retained the letter 

is to be disregarded”; and adding to the new RPC 7.4(b)(5)(iv), currently (b)(5)(iii), that the 

“name and address of the attorney responsible for the content of the letter shall be included in the 

notice.”  

The difference between the NJSBA’s and the PRRC’s proposed amendments to RPC 7.3 

follow. 

NJSBA Proposed Rule PRRC Proposed Rule 

RPC 7.3 Personal Contact with Prospective Clients 

   (a) . . . No change 

 

   (b) A lawyer shall not contact, or send a 

written or electric communication to, a 

prospective client for the purpose of 

obtaining professional employment if: 

 

      (1) . . . No change 

      (2) . . . No change 

      (3) . . . No change 

 

      (4) the communication involves 

unsolicited direct contact with a prospective 

client within thirty days of a death in the 

family or serious bodily injury, meaning 

bodily injury which creates a substantial risk 

   (a) . . . No change 

 

   (b) A lawyer shall not contact, or send a 

written or electronic or other form of 

communication to, a prospective client for 

the purpose of obtaining professional 

employment if: 

 

      (1) . . . No change 

      (2) . . . No change 

      (3) . . . No change 

 

      (4) the communication involves 

unsolicited direct contact with a 

prospective client within thirty days after 

a death in the family or a specific mass-
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of death or which causes serious permanent 

disfigurement, or protracted loss or 

impairment of the function of any bodily 

member or organ or after a specific mass-

disaster event, when such contact concerns 

potential compensation arising from the 

event; or 

 

      (5) the communication involves 

unsolicited direct contact with a prospective 

client concerning a specific event not 

covered by section (4) of this Rule when 

such contact has pecuniary gain as a 

significant motive except that a lawyer may 

send a letter by mail or electronic 

communication to a prospective client in 

such circumstances provided the letter: 

 

(i) bears the word "ADVERTISEMENT" 

prominently displayed in capital letters at 

the top of the first page of text and on the 

outside envelope, unless the lawyer has a 

family, close personal, or prior professional 

relationship with the recipient.  The 

envelope shall not indicate the nature of the 

legal problem that is the subject of the letter; 

and 

 

(ii) shall contain the party’s name in the 

salutation and begin by advising the 

recipient that if a lawyer has already been 

retained the letter is to be disregarded; and 

 

(iii)  shall not resemble a legal pleading, 

official document or include any legal 

contract; and 

 

(iv) shall advise the recipient that his or her 

name, and the nature of the offense or 

complaint was obtained pursuant to Rule 

1:38; and 

 

(v) shall not imply any special relationship 

with the court, the prosecutor, or police that 

might lead to a favorable result; and 

 

disaster event, or if section (1) of this Rule 

applies, when such contact concerns 

potential compensation arising from the 

event; or 

 

      (5) the communication involves 

unsolicited direct contact with a 

prospective client concerning a specific 

event not covered by section (4) of this 

Rule when such contact has pecuniary 

gain as a significant motive except that a 

lawyer may send a letter by regular mail 

to a prospective client in such 

circumstances provided the letter: 

 

(i) bears the word "ADVERTISEMENT" 

prominently displayed in capital letters at 

the top of the first page of text and on the 

outside envelope, unless the lawyer has a 

family, close personal, or prior 

professional relationship with the 

recipient.  The envelope shall contain 

nothing other than the lawyer’s name, 

firm, return address and 

“ADVERTISEMENT” prominently 

displayed; and 

 

(ii) shall contain the party’s name in the 

salutation and begin by advising the 

recipient that if a lawyer has already been 

retained the letter is to be disregarded; and 

 

[(ii)] (iii) contains the following notice at 

the bottom of the last page of text: 

“Before making your choice of attorney, 

you should give this matter careful 

thought. The selection of an attorney is an 

important decision.”; and 

 

[(iii)] (iv) contains an additional notice 

also at the bottom of the last page of text 

that the recipient may, if the letter is 

inaccurate or misleading, report same to 

the Committee on Attorney Advertising, 

Hughes Justice Complex, P.O. Box 037, 

Trenton, New Jersey 08625.  The name 
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(vi) shall not use language that misstates the 

role of the judge, prosecutor or police, 

overstates the lawyer’s qualifications, raises 

unjustified expectations or is susceptible to 

pressuring the recipient because of 

purported penalties or consequences that 

might occur; and 

 

[(ii)] (vii) contains the following notice at 

the bottom of the last page of text: “Before 

making your choice of attorney, you should 

give this matter careful thought. The 

selection of an attorney is an important 

decision.”  A list of county bar association 

lawyer referral services shall be included 

with the letter; and 

 

[(iii)] (viii) contains an additional notice 

also at the bottom of the last page of text 

that the recipient may, if the letter is 

inaccurate or misleading, report same to the 

Committee on Attorney Advertising, 

Hughes Justice Complex, P.O. Box 037, 

Trenton, New Jersey 08625.  The name of 

the attorney responsible for the content of 

the letter shall be included in the notice; and 

 

(ix)  A copy of any communication sent to a 

prospective client shall be sent to the 

Committee on Attorney Advertising.  The 

committee’s failure to comment or respond 

shall not amount to an endorsement of the 

communication in question. 

 

(c) . . . No change 

(d) . . . No change 

(e) . . . No change 

(f) . . . No change 

and address of the attorney responsible for 

the content of the letter shall be included 

in the notice. 

 

(c) . . . No change 

(d) . . . No change 

(e) . . . No change 

(f) . . . No change 

 

 

The text of the PRRC’s proposal follows. 

RPC 7.3.  Personal Contact with Prospective Clients  

   (a) . . . No change 
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   (b) A lawyer shall not contact, or send a written or electronic or 

other form of communication to, a prospective client for the 

purpose of obtaining professional employment if: 

 

      (1) . . . No change 

      (2) . . . No change 

      (3) . . . No change 

 

      (4) the communication involves unsolicited direct contact with 

a prospective client within thirty days after a death in the family or 

a specific mass-disaster event, or if section (1) of this Rule applies, 

when such contact concerns potential compensation arising from 

the event; or 

 

      (5) the communication involves unsolicited direct contact with 

a prospective client concerning a specific event not covered by 

section (4) of this Rule when such contact has pecuniary gain as a 

significant motive except that a lawyer may send a letter by regular 

mail to a prospective client in such circumstances provided the 

letter: 

 

(i) bears the word "ADVERTISEMENT" prominently displayed in 

capital letters at the top of the first page of text and on the outside 

envelope, unless the lawyer has a family, close personal, or prior 

professional relationship with the recipient.  The envelope shall 

contain nothing other than the lawyer’s name, firm, return address 

and “ADVERTISEMENT” prominently displayed; and 

 

(ii) shall contain the party’s name in the salutation and begin by 

advising the recipient that if a lawyer has already been retained the 

letter is to be disregarded; and 

 

[(ii)] (iii) contains the following notice at the bottom of the last 

page of text: “Before making your choice of attorney, you should 

give this matter careful thought. The selection of an attorney is an 

important decision.”; and 

 

[(iii)] (iv) contains an additional notice also at the bottom of the 

last page of text that the recipient may, if the letter is inaccurate or 

misleading, report same to the Committee on Attorney 

Advertising, Hughes Justice Complex, P.O. Box 037, Trenton, 

New Jersey 08625.  The name and address of the attorney 

responsible for the content of the letter shall be included in the 

notice. 

 

(c) . . . No change 
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(d) . . . No change 

(e) . . . No change 

(f) . . . No change 

 

II.  PROPOSED RULE AMENDMENTS CONSIDERED BUT NOT RECOMMENDED 

 

A. OAE referral re: proposed amendment to R. 1:21-6(c)  

   

 As noted in Part I.A. of this report, the PRRC does not recommend adoption of the OAE’s 

proposed change to Rule 1:21-6(c).  The OAE’s proposed amendments to Rule 1:21-6(c) would 

require attorneys who discover that they do not have accounting records required to be 

maintained by the rule to report that occurrence to the OAE.  See Appendix A.  According to the 

OAE, because attorneys are required to reconcile their trust accounts on a monthly basis, if their 

records are lost or destroyed, they should discover this event within a month of the previous 

reconciliation.  The OAE believes that requiring attorneys to report the loss of required records 

will protect clients whose funds are endangered by that occurrence and make it more difficult for 

respondent’s to use the “I lost my records” excuse during disciplinary investigations.  

 The majority of the PRRC does not recommend that the Court adopt this amendment. 

First, the majority believes that this rule is too burdensome on attorneys.  The majority notes that 

the proposed amendment is not limited to attorneys under investigation, but requires all attorneys 

to report the loss or destruction of any record that it must maintain under the rules.  The majority 

also points to the large administrative burden that the proposed rule would place on the OAE to 

collect and maintain all of the reports.  For example, in the majority’s view, the ethics authorities 

would have been overwhelmed if the large number of records that must have been destroyed in 

Hurricane Sandy had to be reported to the OAE.  A minority of the PRRC is of the view that the 

Court should adopt the proposed rule. 
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B. NJSBA referral re: proposed amendments to RPC 7.3(b) 

 

As discussed in Part I.D. of this report, the NJSBA proposed numerous amendments to 

RPC 7.3(b) relating to the solicitation of prospective clients.  The PRRC determined not to 

recommend adopting some of the NJSBA’s proposed amendments based on the reasons provided 

in Part I.D.  In summary, the PRRC determined not to recommend amending or adopting the 

following rules:  

 RPC 7.3(b)(4), to prohibit an attorney from contacting a prospective client within 

30 days of “serious bodily injury”;  

 RPC 7.3(b)(5), to extend unsolicited communication with a prospective client to 

“electronic communication”;  

 new RPC 7.3(b)(5)(iii), to prohibit solicitation letters that resemble official 

documents; 

 new RPC 7.3(b)(5)(iv), to require solicitation letters to state that the recipient’s 

name and offense were obtained under Rule 1:38;  

 new RPC 7.3(b)(5)(v), to prohibit solicitation letters from implying a special 

relationship;  

 new RPC 7.3(b)(5)(vi), to prohibit solicitation letters from including certain 

specific misstatements or misrepresentations;  

 current RPC 7.3(b)(5)(ii)(proposed new RPC 7.3(b)(5)(vii)), to require that 

solicitation letters include a list of county bar association lawyer referral services;  

 new RPC 7.3(b)(5)(ix), to require attorneys to send a copy of all solicitation 

letters to the CAA. 
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III. NON-RULE RECOMMENDATIONS 

 

The Committee has made no non-rule recommendations in this rules cycle. 

 

IV.  OUT-OF-CYCLE ACTIVITY  

A. Supreme Court referral re: residual references to “bona fide office.”  

 

The PRRC recommended in its 2010-2012 report amendments to Rule 1:21-1 relating to 

the bona fide office requirement.  On January 15, 2013, effective February 1, 2013, the Court 

adopted amendments to Rule 1:21-1 removing the bona fide office requirement.  As noted in a 

January 17, 2013 Notice to the Bar (“Supreme Court Adoption of Amendments to Rule 1:21-1 

(‘Bona Fide Office’)”), the Supreme Court then asked the PRRC “to review any other court 

Rules and Rules of Professional Conduct that use ‘bona fide office’ terminology . . . and make 

appropriate recommendations to the Court.”  The PRRC, in response, in its May 20, 2013 out-of-

cycle report, recommended amendments to Rules 1:20-1(c), 1:21-1(a), 1:21-2(a), and 1:21-

9(c)(3), and to RPC 5.5(c)(5).  The Court considered the PRRC’s out-of-cycle report and adopted 

the recommended rule amendments.  Those amendments were included in an omnibus rule 

amendment order adopted July 9, 2013, and effective September 1, 2013.  The Court also 

approved the PRRC’s recommendation that the Court “have its other rules committees, such as 

the Civil Practice Committee, consider the impact of the amendments to Rule 1:21-1(a) on rules 

within their scope of authority.” 

B. Technical Amendments 

 

As noted in a February 27, 2013 Notice to the Bar (“Supreme Court Adoption of 

Technical Amendments to Rule 1:21-1”), the Court adopted technical amendments to Rule 1:21-

1.  In particular, the Court added “for the practice of law” to Rule 1:21-1(a)(1) so that it provides:  

“An attorney need not maintain a fixed physical location for the practice of law, but must 
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structure his or her practice in such a manner . . . .”  The Court also added “is not domiciled in 

this State and” to, and removed “other” from, Rule 1:21-1(a)(2), so that it provides:  “An 

attorney who is not domiciled in this State and does not maintain a fixed physical location for the 

practice of law in this State, but who meets all [other] qualifications for the practice of law set 

forth herein must designate the Clerk of the Supreme Court as agent . . . .”  The Court also 

approved a revised form for designating the Clerk of the Supreme Court as agent under Rule 

1:21-1(a)(2). 

V. HELD MATTERS 

As of the date of this report, there are no referrals pending before the Committee. 

 

Respectfully submitted, 

 

PROFESSIONAL RESPONSIBILITY RULES COMMITTEE 

Honorable Walter R. Barisonek, A.J.S.C. (ret.), Chair of the PRRC 

Honorable Alan B. Handler, Associate Justice (ret.), Chair, Advisory Comm. on Judicial Conduct 

Cynthia A. Cappell, Esq., Chair, Committee on Attorney Advertising 

Daniel R. Hendi, Esq., Director and Counsel, Lawyers Fund for Client Protection 

Melville D. Lide, Esq., Appointed Member 

Charles M. Lizza, Esq., Chair, Committee on the Unauthorized Practice of Law 

Richard J. Badolato, Esq., Chair, Advisory Committee on Professional Ethics 

John P. Scordo, Esq., Chair, IOLTA Fund of the Bar of New Jersey 

Bonnie C. Frost, Esq., Chair, Disciplinary Review Board 

Sherilyn Pastor, Esq., Appointed Member 

Steven M. Richman, Esq., New Jersey State Bar Association 

Committee Staff:  

    Steven Klutkowski, Esq., Staff Attorney, Supreme Court Clerk’s Office 
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SUPREME COURT OF NEW JERSEY
COMMITTEE ON ATTORNEY ADVERTISING

PRINCIPAL OFFICE
CYNTHIA A. CAPPELL, ESQ. ADMINISTRATIVE OFFICE OF THE COURTS
CHAIR RICHARD J. HUGHES JUSTICE COMPLEX

JONATHAN M. KORN, ESQ. P0 BOX 037
VICE CHAIR TRENTON, NJ 08625-0037

FRANK L. CORRADO, ESQ, (609) 292-0694
ELIZABETH V. FUERST FAX (609) 292-6848
SHERYL MINTZ GOSKI, ESQ.
AMIRALI Y, HAIDRI, ESQ. CAROL JOHNSTON, ESQ.
NORA POLLAKOFF SECRETARY

April 24, 2012

Chief Justice Stuart Rabner
New Jersey Supreme Court
Richard J. Hughes Justice Complex
P0 Box 023
Trenton, NJ 08625

Re: NJSBA Letter to Court on Suggested Amendments to RPC 7.3

Dear Chief Justice Rabner:

By letter dated March 29, 2011, the New Jersey State Bar Association (NJSBA)
suggested amendments to Rule of Professional Conduct 7.3. This letter was forwarded to the
Committee on Attorney Advertising on March 9, 2012 with a request that the Committee provide
comments. The Professional Responsibility Rules Committee was also asked to consider the
letter.

The NJSBA proposes that Rule of Professional Conduct 7.3(b) be amended. The
pertinent portion of the Rule currently provides:

RPC 7.3 Personal Contact with Prospective Clients

(a) A lawyer may initiate personal contact with a prospective client for the purpose
of obtaining professional employment, subject to the requirements of paragraph (b).

(b) A lawyer shall not contact, or send a written communication to, a prospective
client for the purpose of obtaining professional employment if:

(1) the lawyer knows or reasonably should know that the physical, emotional or
mental state of the person is such that the person could not exercise reasonable
judgment in employing a lawyer; or
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(2) the person has made known to the lawyer a desire not to receive
communications from the lawyer; or

(3) the communication involves coercion, duress or harassment; or

(4) the communication involves unsolicited direct contact with a prospective
client within thirty days after a specific mass-disaster event, when such contact
concerns potential compensation arising from the event; or

(5) the communication involves unsolicited direct contact with a prospective
client concerning a specific event not covered by section (4) of this Rule when
such contact has pecuniary gain as a significant motive except that a lawyer may
send a letter by mail to a prospective client in such circumstances provided the
letter:

(i) bears the word ‘ADVERTISEMENT’ prominently displayed in
capital letters at the top of the first page of text and on the
outside envelope, unless the lawyer has a family, close personal,
or prior professional relationship with the recipient; and

(ii) contains the following notice at the bottom of the last page of
text: “Before making your choice of attorney, you should give
this matter careful thought. The selection of an attorney is an
important decision”; and

(iii) contains an additional notice also at the bottom of the last page
of text that the recipient may, if the letter is inaccurate or
misleading, report same to the Committee on Attorney
Advertising, Hughes Justice Complex, P.O. Box 037, Trenton,
New Jersey 08625.

The NJSBA suggests that paragraph (b) be amended to include “electronic”
communications. The Committee generally agrees with this revision and notes that it previously
issued a Notice to the Bar stating that all requirements applicable to \Titten communications

equally apply to electronic communications. However, the Committee suggests that a preferable
alternative amendment would simply omit the word written” from the Rule so it reads: “a
lawyer shall not contact, or send a [writtenj communication to, a prospective client. . .

The NJSBA suggests that paragraph (b)(4) be amended to extend the thirty-day waiting
period before lawyers can send solicitation letters to prospective clients where there has been a
death in the family or serious bodily injury. This provision is already subsumed by (b)( 1) — “the
lawyer knows or reasonably should know that the physical, emotional or mental state of the
person is such that the person could not exercise reasonable judgment in employing a lawyer.”
The proposed revision arguably would permit a lawyer to send a solicitation letter on day 31



April 24, 2012
Page 3

after the event, while the current prohibition in (b)( I) may require the lawyer to wait even longer
before soliciting, depending on the condition of the family member.

The Committee notes that this 30-day waiting period was already presented to the Court
in 2010 and the Court declined to adopt it. It was then presented as a bill in the Legislature
which passed in December 2011 but was pocket-vetoed by the Governor. Although the
Committee previously supported this 30-day waiting period for personal injury matters, it has not
seen problems or violations in this area for several years and. therefore, sees no reason for an
amendment at this time.

The NJSBA suggests amending paragraph (b)(5) to permit lawyers to send electronic
communications in addition to mail when soliciting prospective clients for a specific event, The
Committee notes that this amendment would significantly broaden permissible solicitation.
Lawyers would be able to send emails to a person who just received a traffic ticket or was
involved in an accident. Perhaps email addresses would not be accessible to lawyers, perhaps
the email solicitation would be directed into a junk folder. But the Committee sees no reason to
broaden permissible solicitation of persons affected by specific events to electronic, as well as
mail, communications.

The NJSBA suggests amending paragraph (b)(5)(i) to state that “the envelope shall not
indicate the nature of the legal problem that is the subject of the letter.” The suggestion touches
on CAA Opinion 20 but is less restrictive than the requirement set forth in the Opinion. In
Opinion 20, the Committee reviewed a solicitation for foreclosure legal services sent in an
envelope that stated: “important — this letter can save your property.” The Committee found:

Whenever the outside of an envelope bears more than the senders return
address, the envelope becomes a part of the advertising message. This is
particularly true when the prose on the face of the envelope relates to the subject
matter of the letter to be found inside. By printing or stamping a message such as
the one described above on the envelope, the sender converts the envelope into a
distinct communication subject to the requirements of RPC 7.3(b)(4)(i) - (iii).

Consequently, we hold that if an attorney chooses to print or stamp on the
face of an envelope a message relating to the subject matter of the correspondence
to be found inside, the attorney must ensure that the face of the envelope also bears
the word ‘ADVERTISEMENT’ in capital letters and notices regarding the
importance of one’s decision concerning the selection of an attorney and the
reporting of inaccurate or misleading statements to the Committee on Attorney
Advertising, Hughes Justice Complex, p. 0. Box 037, Trenton, New Jersey 08625.

The Committee notes that lawyers could easily circumvent the proposed amendment.
Instead of stating “important — this letter could save your property by avoiding foreclosure” the
lawyer need only write “important information about your home” or other phrases designed to
urge the recipient to open the letter but that do not expressly indicate the nature of the legal
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problem. People may be better protected by Opinion 20 than by the half-measure presented in

this proposed amendment.

Were the Court inclined to amend the Rule, the Committee strongly suggests it be

changed to state that the envelope shall contain NO information other than the word

‘advertisement” prominently displayed and the lawyer’s name, firm, and return address.

The NJSBA suggests amending (b)(3)(ii) to state that the letter “shall contain the party’s

name in the salutation and begin by advising the recipient that if a lawyer has already been

retained the letter is to be disregarded.” The proposal incorporates Opinion 35 and a portion of

Opinion 29. The Committee agrees with this proposal.

The NJSBA suggests amending (b)(3)(iii) to state that the letter ‘shall not resemble a

legal pleading, official document or include any legal contract.” Solicitations that resemble a

pleading or official document are currently prohibited as misleading, in violation of RPC 7.1(a).

The Committee saw a handful of such solicitations in 2008 and 2009, concerning mortgage

modifications, but has seen none in the last few years. The Committee has seen simple retainer

agreements attached to solicitations for property tax appeals, but has not received any complaints

about this practice and, therefore, sees no reason to amend the Rule.

The NJSBA suggests a new (b)(3)(iv) to state that the letter “shall advise the recipient

that his or her name, and the nature of the offense or complaint was obtained pursuant to Court

Rule 1:38.” The Committee notes that this requirement is useful if, in fact, the information is

from a court record that was obtained pursuant to the Rule. Lawyers look to court records to

solicit persons for traffic tickets and foreclosure cases. Oftentimes, however, the information is

obtained from other public sources of information, such as police reports, which are public

pursuant to the Open Public Records Act, not Rule 1:38. Lawyers solicit victims of traffic

accidents by reviewing police reports. Further, some solicitation letters target an audience not by

reviewing public records but from private sources, and the Committee has permitted such

solicitation provided the lawyer explain how the information was obtained. An alternative is to

expand the requirement to state that the letter “shall advise the recipient how his or her name was

obtained and, if the information was obtained by reviewing public records, the Rule or statute

that renders such information public.”

The NJSBA suggests a new (b)(3)(v) to state that the letter “shall not imply any special

relationship with the court, prosecutor, or police that might lead to a favorable result.” The

Committee notes that this misleading language is already prohibited by 7.1(a). Further, the

required statement would be inapplicable to solicitations for other matters, such as property tax

appeals. The Committee has seen only a handful of solicitations in the last several years that
include this type of language and, therefore, sees no reason to amend the Rule.

The NJSBA suggests amending (b)(3)(vi) to state that the letter “shall not use language

that misstates the role of the judge, prosecutor or police, overstates the lawyer’s qualifications,

raises unjustified expectations or is susceptible to pressuring the recipient because of purported

penalties or consequences that might occur.” Language that raises unjustified expectations is
already prohibited by RPC 7. 1(a)(2). Language that overstates the lawyer’s qualifications would
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be inaccurate or misleading and prohibited by RPC 7.1(a). Language that may be considered to
pressure the recipient would be prohibited by RPC 7.3(h). a communication that involves
coercion. duress or harassment. Language that misrepresents likely penalties for an offense, such
as going to jail for a minor speeding ticket is a misleading statement prohibited b RPC 7 1 (a
With the exception of lawyers mentioning jail as a possible penalty for minor traffic tickets, the
Committee has not seen many solicitations in the last few years that include this type of
language.

The NJSBA suggests amending (b)(3)(vii) to require solicitation letters to include a list of
county bar association lawyer referral services. It is not clear what problem this requirement is
intended to address. The requirement appears to be unnecessary.

The NJSI3A suggests a new (b)(3)(viii) to require that the name of the attorney
responsible for the content of the letter is stated. The Committee agrees with this requirement.

The NJSBA suggests new language at (b)(3)(ix) to state that copies of all solicitation
letters sent to a prospective client also be sent to the Committee, and “the committee’s failure to
comment or respond shall not amount to an endorsement of the communication in question.”
The Committee does not support this proposal. The requirement would result in a crush of paper
and many of the letters would be duplicative. A lawyer who sends out fifty letters a day would
send all fifty to the Committee as well. The Committee would also receive the next day’s fifty
identical letters. This proposal would double the cost of lawyer solicitation by requiring every
single letter sent out to also be sent to the Committee and it is not clear that merely sending a
copy of a solicitation letter to the Committee would address perceived problems with solicitation
letters.

Lawyers who send copies of their letters to the Committee would have some expectation
that the letters eventually will be read or reviewed. The disclaimer that the Committee’s failure
to comment or respond is not an “endorsement” does not fully counterbalance the natural
assumption that official filing with the Committee provides some kind of safe haven, Lawyers
are not required to pre-file other forms of advertising with the Committee, though they are
required to maintain copies of all advertising for a period of three years. RPC 7.2(b). The
Committee sees no justification for imposing this onerous requirement on the Committee and its
staff, or on lawyers who send solicitation letters.

The NJSBA reasons that these changes are warranted because “it is likely that few
lawyers know of the existence of the Committee on Attorney Advertising, and fewer still are
acquainted with the committee’s opinions.” The Committee agrees that codification of portions
of the Committee’s opinions in the would be beneficial to the bar and would provide
guidance though, as noted above, some of the NJSBA proposals may not be necessary.

The Committee may be unknown to brand-new lawyers or lawyers at large firms with
marketing departments, but it probably is not unknown to practicing lawyers who advertise.
Lawyers who regularly send solicitation letters most assuredly are aware of the Committee and
its rules, as they have received letters from the Committee concerning their advertising. Many
heavily-advertising lawyers regularly call the Committee Secretary on the hotline before sending
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out advertising. These lawyers probably account for the vast majority of solicitation letters
received by people who may have personal injury claims. The Committee and Secretary have
worked with these lawyers and. while recipients of this advertising continue to send their letters
to the Committee for review, the letters generally comply with the advertising rules. The
Committee has succeeded in getting the attention of the core group of frequent advertisers.

Further, the Secretary often gives lectures on attorney advertising to members of the bar.
For example, just in the past six months the Secretary lectured on advertising to the Middlesex
County Bar Association in March 2012; to the Mercer County Inn of Court in February 2012; to
the Mountain Inn of Court (Morristown) in December 2011; at the Office of Attorney Ethics
Conference in October 2011; and will be on a panel discussing advertising at the Bar Association
conference in May 2012 in Atlantic City. In this age of mandatory continuing legal education
with required ethics credits, lectures on advertising, which qualify for ethics credits, tend to be
very well-attended. This outreach to the bar will continue and should assist lawyers to better
understand the advertising rules.

Thank you for requesting the view of the Committee concerning these proposals to
amend Rule of Professional Conduct 7.3.

Respectfiuly submitted,

COMMITTEE ON
ATTORNEY ADVERTISING

For the Committee

CJ/hsr

c: Glenn A. Grant, Acting Director
Steven D. Bonville, Chief of Staff
Professional Responsibility Rules Committee
Cynthia A, Cappell, Committee on Attorney Advertising Chair (via email)
Committee on Attorney Advertising Members (via email)


