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Please refer to the Suprersze Court Guidelines for .E►scergent Mat
ters before submitting this form. ̀ ' ~ ~ ~. ~., .

Completion o~ this form does not constitute the fil
ing of a motion or petition for certification. This ; ~ 

'~ ~ `'

#'orn1 is designed ~o assist the Court with the provis
ion of further instructions aizd the consideration

 oi`

temporary relief pending disposition o£ a moti
on or petition. No xesponse may ~e filed withou

t tlxe

Court's permission.

General Information

Person completing ehis form: Robert Laugy, AAG 
Date form was completed: 03/07/2014

Applicant Information

Name of a licant: Counc(l of Affordable Housin

A licanYs attome or " ro se" :Robert Lou , AAG

Tele hone: 609 292-4965 Fax: (609) 292-0690

E-mail: Robert.Lou doll s.state.n'.us

Case Information
Title oPcase: In re Adoption of Revised Third Round Re

gulations by COAH

A ellate Division docket #: A-5382-0773 Su reme Court docket #:67126

Case e brief descri tion *: Agency rulemaking

(*e.g., bail, landlord-tenant, foreclosure, J~mil
y court, etc.)

Nature of Relief Requested oz~ emergent 
Basis

1. Briefly describe the emergent relief you r
equested from the Appellate DivisioYi and 

attach a copy of

its order or disposition. Tf that court denied y
our Application for Permission to File Eme

rgent Motion,

include a copy of that Application and any a
ttachments provided to the Appellate Aivisia

n, including

the txial court or agency order. Na other do
cuments may be submitted unless reques

ted by the Court.

I£ the A ellate Division acce ted briefs and filed 
an order further instructions will be rovided.

Stay from its order pending review by this Cou
rk, both of this order and the agency's pe

nding motion, filed

February 26, 2Q14, for an extension of time i
n which to promulgate regulations, per th

is Court`s opinion of

September 26, 2Q13. That request remain
s pending before this Court.

2. Briefly state the ezner ent relief you are seek
ing from the Supreme Court ("same as abov

e" if applic

'Stay of tha Appellate Division's order of March 
7, 2014, pending this Court's consideration of

 the present

'request for extension.

3. You must simultaneously serve a copy of 
this form and attack~ments on all other attorne

ys/pro se parties

and the trial judge or agency. Have you carved
 them alI? ~ Yes or ❑ No.

Revised: 1 0/0 912 0 1 2, CN: 11644 
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SUPERIOR COURT OF NEW JER
SEY

APPELLATE AIVISTON

APPLICATION FOR PERMISS
ION TO FILE EMERGENT MOTI

ON

TO: Jospeh Orlando

FROM : Robert Lougy, AAG

DATE : 03/07/2014

TELEPHONE : (609) 292-4965 
ext.

The following questions 
are to be answered by 

the attorney or pro

se litigant requesting permission to file an emergent motion. This

questionnaire is desa.g
ned ~o assist the court's

 determination respec
ting

its further instructions. 
COMPLETION OF THIS APPL

ICATION DOE5 NOT IN

ANY SENSE CONSTITUTE THE FI
LING OF AN APPEAL OR 

MOTION. There is no

right to be heard orally on an emergency application. Further

instructions wi11 come f
rom the court.

Excep-~ by permission of the court, the only documents you may

submit with this application axe: a copy o~ the decision being

appealed, any opinion o
r statement of reason

s given by the tria
l judge

or agency, and any order o
r decision denying or 

granting a stay. A copy

of this application must
 be served simultaneou

sly an both your ad
versary

and the trial judge or agency. No answer sha11 be filed without

permission o~ the cour
t.

Tt the court grants yo
u permission to file

 an emergent motion
 and

you have not previously 
filed a motion for l

eave to appeal or n
otice of

appeal (whichever is 
applicable), you must 

simultaneously file 
one. Xou

must also pay the app
licable filing fee ($

30 for a motion fox
 leave to

appeal.; $200 for a not
ice of appeal), direc

t the charging of a
n account

with the Superior Cour
t, or f~.le a motion t

o proceed as an in
digent. and

supporting certificatio
n.

CASE N1~ME : In re Aciaption of Revised T
hird Round Regulation$ by NJAC 5:

96

1. What a.s the vicinage of t
he matter? (i.e., what judge, i

n what

county or what agency e
ntered the decision?)

n/a -- Motion in aid of Litigants' Right
s

2. a) What is your name, addr
ess, including any e-

mail address,

phone number and fax n
umber?

Robert Lougy, AAG, Robert.I.ougy@dol
.lps.state.nj.us

609-292-4965 w / 609-292-690 fax

b) Whom da you represent?

` Council ozi tlCfordable Housing

3. List the names of all
 other parties and n

ame, address, inclu
ding

any known e-mail, addre
ss, phone number and

 fax number of at
torney

~1~~ e ~ e attached.

Revised 02/2009, CN 10498-Englis
h 
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4. Do you have a written order
 or judgment entered by th

e judge or a

written agency decision? 
You must attach a capy of the order,

judgment or decision.

Attached.

5. Are there any claims agains
t any party below, eithe

r in this or a

consolidated action, whic
h have not been disposed

 of, including

counterclaims, cross-cla
ims, third-party claims 

and applications

for counsel fees? If so, the decision is n
ot final, bud rather

interlocutory, and leav
e to appeal must be sough

t.

No.

6. Have you filed far a stay
 before the trial court 

or agency?

N/A

I~ so, do you have a court ,order or
 agency decision den

ying or

granting same? Attach a copy of any such order or decision.

Before you seek a stay 
from the Appellate Div

ision, you must firs
t

apply to the trial cour
t or agency for a stay

 and obtain a signe
d

order or decision rulin
g on your stay appl

ication. (Court Rules

2:9-5 and 2:9-7)

7. If the order ar agency 
decision is interlocuto

ry, are you filing

a ma~ion for a,eave to ap
peal?

N/A

8. If interlocutory, are y
ou filing a motion to -stay the trial.

court or agency proceedin
g?

9. If the order, judgment o
r agency decision is f

inal, have you filed

a notice of appeal?

No.

IQ. What is the essence of the
 order, judgment or ag

enty decision?

Mandamus order requiring agency COA
H to meet and undertake zulemaking

 and other discretionary

acts, notwithstanding present pending
 motion before the New Jersey Suprem

e Court for an extension of

time in which Co do so, and on a sched
ule incompatible with timefran~►es established in

 the

Adminisri-ative Procedures Act.

11. a) Has any aspect of phis m
atter been presented to 

or

cons~.dered by another j
udge ox part of the Appe

llate

Division by emergent ap
plication or prior appe

al

proceedings? If so, which judge or p
art?

No.

Revised 02/2009, CN 1049ti-English
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b) Hake the merits briefs been
 filed in phis matter? If

so, has the matter been cale
ndared to a part?

No

12. What is the nature of the em
ergency?

'fhe order intrudes upon the Supreyne Court`
s consideration of the agency's pending 

motion for an

extension of time in this very appellate proce
eding. Additionaly, it transgresses wcll-e

stablished

priniciples of separation of powers and
 purports fo waive statutory provisio

ns governing notice and

comment of proposed pules and the Ope
n Public Meetings Act.

13. What is the irreparable 
harm, and when do you 

expect this harm to

occur?
The irreparable harm is iminediatc. Th

e harm is drat the court has stepped 
into the shoes of the agency

and is ordering the Council members to
 undertake discretionary action, unde

r the threat of detention and

personal liability, on a tunetable incon
sistent wifli the APA and inconsis

tent with the separation of

powers.

14. What relief do you seek
?

Stay of the arder'pending Supreme 
Court review.

15. What citation is most
 important .for the 

proposition that yo
u are

likely to prevail on ap
peal?

N.J. Const. Art. III, N.J. Const art. V,, 
section 1, para 1. NJSA 52:14B-1 et

 seq.; NJSA 52:27D-301 et

seq.; Crowe v. DeGioia, 90 NJ 126 (1
982); NJSA 10:4-1 et seq.; R. 2:11-3

(d);

16. Have you served simul
taneously a copy o:E this application 

on bath

your adversary and the
 trial judge or agency?

Yes.

17. Have any transcripts been ordered (particularly of the trial

judge's challenged rulin
g)?

No.

If so, when wil]. the tr
anscript be available?

Not applicable

18. Please give a brief summa
ry of the facts of your 

case.

On September 26, 2013, tha New Jersey 
Supreme Court issued an opinion that

 modified and affirmed this

court's 2010 decision. Contrary to this 
court, the Supreme Gourt did not prohi

bit alternate approaches to

satisfaction of the housing obligation. Th
e Court directed COAI~ to promulgate

 new rules by FeUruary

26, 2014. Ou that date, the agency sough
t an extension of time through and it

acluding May 1, 2014. That

motiau remains pending with the Supre
me Caurt.

On December 13, FSHC filed a motion
 to enforce litigants' rights premised u

pon an order that preceded

the Supreme Court's disposition pf 
this appeal. Oil March 7, 2014, thi

s court entered the order subje
ct to

this application.

Rovisod 02(2009, CN 10498-Engli
sh 
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SUPERIOR COURT OF NSW JERS
EY

APPELLATE DIVISION

DISPOSITION ON APPLICATION 
FOR PERMISSION TO FYLE EMERG

ENT MOTION

Case Name :In re Adoption of Revised "third Rout
td Regulations by NJAC 5:96

Trial Court ox Agency Below:CO
AH

DO NOT FILL TN THI5 SECTION 
— FOR COURT USE ONLY

r. The application for leave t
o file an emergent mota.on

 on short notice

is Denied for the following 
reasons:

The application does not c
oncern a genuine emergenc

y oz otherwise

does not warrant adjudicati
on on short notice. Counsel may file a

motion with the Clerk's offi
ce in the ordinary course

:

The applicant did nab appl
y to the trial court or 

agency for a stay,

and obtain a signed order, 
before seeking a stay fro

m the Appellate

Division.

[] The application conce
rns an order entered duri

ng trial as to which

there is no prima facie sh
owing that immediate in

terlocutory

intervention is warranted.

Qther reasons:

TT. The application for l
eave to ~i.le an emergent

 motion an short not
ice

is Granted on the fallowin
g terms:

A. The applicant must Eile 
an original. and two copi

es of the mota.on for

emergent relief and a n
otice of appeal or motio

n for leave to~appeal

(plus all required fees o
r an indigency motion} w

ith Judge

by no later than 
On that same

dater copies must be deliv
ered to all counsel/pro 

se parties and to

Judge 
A copy mush also be sen

t to the trial

judge or agency whose decis
ion is being appealed.

B. Opposition must be served 
and filed by no later k

han

C. Other terms:

J.A.D. 
Date

G / 10 Revised 06/201 a, CN 10498-English 
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FILED, Clerk of the Appellate Division, March 07,
 2014, A-Q05382-07

ORDER ON MOTION

IN RE ADOPTION ~F REVI5ED 
THIRD

ROUND REGULATIONS BY THE N
EW

JERSEX COUNCIL ON AFFORDA
BLE

HOUSING N.J.A.C. 5:96 & 5:
97

(NJ LEAGUE OF MUNICIPALI
TIES)

SUPERIOR COURT OF NEW 
JERSEY

APPELLATE•DIVISIQN

DQCKET NQ. A-005382-07T3

MOTION NO. M-002899-13

BEFORE PART H

JUDGE(S): JOSE L. ~UENTES

MARIE P. SIMONELLT

•MICHAEL J. HAAS

MOTION FILED: 12/7.7/2013 BY:

ANSWER S) 12/27/2013 BY:

FILED: 12/27/2013

of/oa/2o14
Ol/06/2~14

01/07/2014

SUBMSTTED TO COURT: Jan
uary 16, 2014

FAIR SHARE HOUSING

LEAGUE OF MUNICIPALITI
ES

KINGS ROW HOMES

BERNARDS TWP

ATLANTIC HIGHLANDS

COAH

ORDER

THIS MATTER HAVING BEEN
 DULY PRESENTED TO T

HE COURT, IT TS, ON 
THIS

7th day of March, 2014,
 HEREBY ORDERED AS FO

LLOWS:

MOTION BY INTERVENOR:

MOTION TO ENFQRCE LITIG
ANT'S

RIGHTS

SUPPLEMENTAL: See attached.

UNKNOWN

STATEWIDE

SLW

GRANTED AND OTHER

FOR THE COURT:

'~,

JOSE L FUENTES, P.J.A.
D.

~ ~ •



FiI.E~, Clerk of the Appellate Division, March 07, 2014,
 A-005382-07

At this court's request, the
 parties presented oral a

rgument on March

5, 207.4, to supplement thei
r submissions in connectio

n with a motion in

aid of litigant's rights fa.l
ed by Fair Share Housing

 Center (Fair Share)

pursuant to Rule 1:10-3, t
o enforce this court's or

der in In Re N.J.A.C.

5:96 and 5:97, 416 N.J. S
uer. 462, 511 (App. Div 

2010}, aFf'd 215 N.J.

578 (2013), directing the 
Council On Affordable Hou

sing (COAH} "to adopt

new third round rules ghat 
use a methodology for d

etermining prospective

need similar to the methodo
logies used in the firs

t and second rounds."

Characterizing the nature of this mandate as "straight--forward," we

expected that "COAH should
 be able to comply with 

this mandate within fi
ve

months without the assistance of a master or an army of outside

consultants," Ibid. (Emphasis added). To date, COAFi has not done

anything ~o comply with ou
r "straigh-~-£arward" mandate.

Fair Share seeks an order
 from this court appointi

ng a special master

with the authority to carr
y out the central zequi

rement this court orde
red

on October 8, 2010, as aff
irmed by the Supreme Co

urt. Alternatively, Fair

Share seeks a judicial de
claration from this cou

rt that COAH can no 
longer

provide administrative protection to municipalities from Mount Laurel

litigation, leaving the declaratory relief provided by the Legislature

under N.J.S.A. 52:27D-313
 as the exclusive means

 for those municip
alities

wishing to seek preempti
ve action. If we were to adopt 

this alternative

dorm of relief, Fair Share further requests
 that this court 

require a

municipality filing a petition for substantive ce.~tification under

N.,T.S.A. 52:27D-313 to 
provide notice to .Fair Share and to ot

her public

interest entities similarly devoted to protecting the constitutional

rights of low and modera
te income residents of 

this State.

On February 26, aar~, COAH filed 
a motion with the Sup

reme Court,

requesting "an extension
 of the time until May 

1, 2014 to formally 
propose

and publish in the June 2
, 2014 New Jersey Regis

ter regulations gove
rning

the third round methodolo
gy." Thus, without specific

ally addressing the

substan-~ive merits or practical. 
feasibility o~ Fair Sha

re's position, COAH

argues that the motion pending before the Supreme Court deprives this

court of jurisdiction to e
nforce its October 8, 20

10 mandate.

The Legislature enacted the Fair Housing Act in 1985 to confer

responsibility upon COAH for the administration and enforcement of 
the

Mount Laurel dnctrine.l 
C~AH has the primary re

sponsibility to determ
ine a

~ S. Burlingtnn Counter NAA
CP v. Twp. of Mount La

urel, 92 N.J. 158, (1
983)

(Mount Laurel II}; S. B
urlincLton County NAACP 

v. Twp. of Mount Lau
rel., 67

N.J. 151, a,~peal dismisse
d and cert. denied, 423

 U.S. 848, 96 S. C~
. 18,

46 L. Ed. 2d 28 (1975) (M
ount Laurel I).

1



FILED, Clerk of the Appellate Division, March 07, 2014, A-0053
82-07

municipality's affordable housi
ng obligations and to develop 

a mechanism

for compliance with thane obligations. Hills Dev. Ca. v. Twp. of

Bernards, 103 N..T. 1, 19-23, 31-40 (1986). In our tripartite system 
of

governance, once a court has decided a dispute and entered a final

judgment awarding relief to t
he aggrieved party, the execu

tive branch is

obligated to enforce the court
`s decree. This fundamental principle

 of

~.he concept of ordered 1_iberty, ap
plies with equal, if not grea

ter, force

when an adma.nistra~ive agency, as
 a party in a civil disputes, 

is ordered

by the court ~.o perform a task that is mand
ated by a statute that was

adopted by the Legislature to 
fulfill a constitutional oblig

ation. Abbott

v. Burke, 206 N.J. 332, 359 {2011
).

Af~:er carefully considering 
the record before us, WE HO

LD CQAH has

failed to carry out this court
' s mandates "ta adopt new thi

rd round rules

that use a methodology for, determinin
g prospective need similar to the

methodologies used in the fir
st and second rounds," with

in the timeframe

estalalished by this caur~ and endorsed by the Supreme Court. In Re

N.J.A.C. 5:96 and 5:97, supra
, 4~.6 N.J. Super. at 511. 

WE FURTHER HOLD

COAH has failed to offer any plausible explanation for 
its failure to

carry out this court's order.

WE THEREFORE ORDER C~AH ~o 
meet as a body on Wednesd

ay, March 12,

2014, at 9:30 a.m., with a 
sufficient number of member

s to constitute a

quorum rendering it l.ega~ly 
capable of conducting an o

ffica.al meeting and

taking legally binding actio
n. At this meeting, COSH sha

ll direct its

Executive Director, and such
 other staff a.t deems appropriate, to

 prepare

for COAH's adoption "third round rules that use a methodology for

determining prospective need similar to the methodologies used in the

first and second rounds." 
These third round rules a

re to be completed and

presented to COAH fox' formal adoption by Wednesday, March 26, 2014.

Copies of these proposed new
 third round rules shall

 be posted on COAH's

website and copies shall be 
otherwise made available 

to the public for

rev~.ew at 11:Q0 a.m. on Friday
, March 21, 2014.

WE FURTHER ORDER C~AH to meet
 as a body on WE~inesday, 

March 26, 2014,

at 9:30 a.m., with a sufficie
nt number of members to 

constitute a quorum

x-endering i~ legally capable 
of conducta.ng an official. m

eeting and taking

legally binding ~C~1.Ori. At this meeting, COAH shall
 review and adopt the

third round rules in a manner
 suitable to comply with 

the Administrative

Procedures Act, including p
ublication .in the New Jers

ey Register.

WE FURTHER ORDER COAH to me
et as a body on Wednesday, 

May 14, 20].4,

at 9:30 a.m., with a suftician
t number of members to c

onstitute a quorum

rendering it Legally capable
 of conducting an official

 meeting and taking

J.egally binding action. At i:his meeting, COAH sha
ll review and consider

all public comments submitted by intezested parties in aresponse to the

pasting of the proposed third round rule in the New Jersey Register.

After giving due considerat
ion to these public comment

s and any proposed
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amendments suggested by the Ex
ecutive Director, COAH shall adopt these

rules.

WE FURTHER ORDER COAH to submi
t to this court and to ever

y party to

this litigation bi-weekly repor
ts detailing the actions t

aken to comply

with this order.

WE FURTHER ORDER that in the e
vent COAH fails to carry 

out any part

of this court's order, each me
mber of the COAH Board will

 be ordered to

personally appear before thi
s court, a~ a date and time

 designated by this

court, to show cause why he o
r she shall not be declare

d in contempt of

this court's au~hox-ity subject to monetary sa
nctions, civil detention,

 and

such other sanctions the court
 may deem suitable to induc

e compliance with

phis order.

WE FURTHER ORDER that until s
uch time that new tha~rd ro

und rules have

been formally adopted, any m
unicipality seeking to pe

tition the Superior

Court for substantive certi
fication under N.J.S.A. 5

2:27D-313, must serve

copies of its pleadings to 
Fair Share, the local cha

pter of the National

Association for the Advancement o~ Colored People, and any other

organization or not-for-pr
ofit entity located withi

n ten (10) miles of th
e

municipality tha-~ is dedicated to provide lo
w-income or moderates-income

housing to the residents of 
the region.

WE FURTHER ORDER that pu
rsuant to Rule 2:9--9 this court sua 

sponte

directs Fair Share to submit a 
certification attes~i.ng to the cast 

of

professional services re
ndered in connection wit

h the prosecution o~ 
this

motion in aid of la.tigan~:'
 s rights . The court thereafter w

ill award Fair

Share counsel fees commens
urate with the time and 

professional. effort it

exerted in the prosecution 
of this motion in aide o

f litigant's right.

We conclude with the foll
owing explanation concern

ing our decision to

reject Fair Share's applica
tion for the. appointment

 of a special master.

In In Re N.J.A.C. 5:96 and 5:97, we speci~i.call.y acknowledged that a

number of litigants had requested "ghat in ligh
t of COAH's failure to

adopt valid third round rule
s in a timely manner, this

 court should divest

COAH of the authority to p
erform this statutory re

sponsibility and adopt

third round rules itself wit
h the assistance of a m

aster." 416 N.J. Sup„e~.

at 510. We declined to adopt th
is approach for twa pri

ncipal reasons.

Firs, we noted that our c
olleagues had rejected a similar request for

relief made by Fair Share an
d the New Jersey Builders 

Association in Tn x'e

Adoption of N.J.A.C. 5:94 &
 5:95, 390 N.J. Super. 

1, 87-88 {App. Div.),

certif. denied, 1,92 N.J. 71 
(2007). Writing for this court in

 that case,

Judge Cuff explained the re
asons for denying this re

lief:

Appointment of a special master by this court is

unprecedented relief.

3

.~.
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The Legislature has granted COAH considerable

authority to adopt policies a
nd to fashion regulations

that will provide a realistic opportunity for the

construction of affordable housing. The Court has

stated repeatedly that a..t is better for COAH to

address ~:he issue than the courts. 
We also recognize

that ru1.e making is a dynamic process. COAH has

already amended some of the third round rules, see

N.~7.A.C. 5:94-2.4(a)(4), and has recently proposed

several others. Thus, we conclude that it is

appropriate to remand to t
he agency to commence the

process to amend N.J.A.C. 5
:94, the third round rules

,

to conform to the constitutional. and statutory

mandate. Time, however, is 
ar.itical. The second round

rules expired in 1999. The third round rules apply

from 1999-2014, but effectuation
 of these rules has

been compressed to a ten-ye
ar period and thxee yea

rs

have already elapsed. We, 
therefore, direct that 

the

rule-making process required by this 
opinion must be

completed within six mon
ths.

[Id. at 87-88.]

Second, and perhaps most 
relevant here, we noted 

in In Re N.J.A.C.

5:96 and 5:97 that despit
e COAH's continued reliance on a growth 

share

methodology to calculate 
and a1.locate prospective, we had nn basis "to

conclude ghat COAH failed 
to make a good faith .

effort to adopt phis r
ound

rules in conformity with 
.our prior opinion." 416 N.J. Super. at 510.

(Emphasis added). Untox'tunately, the record
 of inaction by C~AH 

since we

wrote those words in 2010 h
as cast serious doubts 

about this agency's goo
d

faith in complying wa.th this
 court's order.

Despite these misgivings, 
we remain reluctant, at p

his time, to take

the extraordinary action of declaring that this government agency is

utterly incapable or unwi
lling to carry out its c

ore statutory mission.

we remain hopeful, however, t
hat reasonable minds wi1

1 prevail, and that

the members of the. COAH Boar
d will see that this co

urse of ~.ntransigence

serves only to needlessly undermine the public's confidence in the

effectiveness of public i
nstitutions. We have invalidated the

se rules in

two prior opinions in the pa
st seven years. In this order, we have 

laid a

clear path for COAH to foll
ow to fulfill its statu

tozy obligation. If

these measures prove to be 
ineffective, we may have no

 other choice but to

declare that event to be COA
H's third and final strik

e.
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F: 856-964-7759

mckernangodin@~una.cam

Connie Pascale, Esquire

Legal Services of New jersey

100 Metroplex Drive, Suite 
402
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APPELLATE DIVISION Fax:973-631-6368 14ar 7 2014 17:59 P. 02

Q12D~R~. ON EMERGENT APPJ.,~C,'gTIQN

IN RE ADq~+TIO~V OF Ft~;VISED

THIRD ROUNb REGULATIONS BY

THE NEW JEKS~Y CbUNCZI,. ON

AFFQRDABI,~ HOUSING N.J.A.C,

5:~6 & 5:~7 (NJ LEAGUE OF

MUNICZPAL~TTES)

EMERGENT API~LICATZQN

FILEDz 3/'7/20~.~

ANSWE£t(S) ~`ILED: 3/7/20.4

.A~'PEARANCE ONT,Y

SUPERIOR COURT Ok' NEW JERSEY

APP~~,I.,A.TE DIVISIpN

AQCKET N0. A-5382-b7T3

MOTION NO'. M--

BEFOR~ P.AR~' : H

JUDGE(S): FUENTES

'SSMONELLI

HAAS

$Y : COAL!

33Y: FAIR SHARE HOUSTT~G

QRDER

THIS MAT~'~R H,A,V~NG ~3~EN DUT,X k~R~S~NT~D '~0 
TF,tE .COURT, ~~' IS ON

THIS 7TH DAY OF MARCEi, 2014, I~ERE~3Y ORD
ERED A$ FOLLpWS:

EME~2G~NT APPL2CATTON

FOR

1~IbTION FOR A ST~1X OF ORDER 
GRANTED DENIED CITAER

DATED ...MA.T.3CH 7 E 2 O 1 ~ TQ EN~'O~tC~ 
~ C O ) { ~ ) C ~ )

LITIGANT`S RIGHTS

SU~'I~LEMENTAL

This court has jurisd~.c~ion to 
en~arce its owz~ order.

Asbuzv Park award of Ec~u~~.~ion
 v New Jersev I~~partmerit' of

Education, X69 N..T. Super. 487., 
486 (App. Div. 2004). R. ~:9-

5(b) . ~ Iz~~ the event CQ~.g cannon meet 
~khe deadlines ordered by

this court in its March 7, 201'
4 a~der in aid of litic~ant~s

righ~s.congis~ent with the APA, N.J'
.S.A. 59s1~8-4 requixeznents,

~.t may seek relief ~~om this 
court to modify these d~ac~lines a

n

~ showing of ~xtraordin.~xX 
circumstances.

FOR ~'H~ GOURT

1,,r '.

Jt7SE L . FUEPTTES, P . 3 ,'A. D .

Aa.15



_ ~A-5382-Q~3

ORDER ON MOTION

IN RE ADOPTION OF REVISED

THIRD

ROUND REGULATIONS BY THE NEW

JERSEY

COUNCIL ON AFFORDAB~,E

HOUSING

NJAC 5:96 & 5:97

(NJ LEAGUE OF

MUN7CIPAI,ITIES)

..:
APPELV+T'E DIVl~ibt+~"'}'

dsaaatY 18.2P11. ~ .

~~~

CLER3C

SUPERIOR CpURT OF NEW JERSEY

APPELLATE DIVISION

DOCKET N0. A—Q~05382-47T3

MOTION NO. Ni—Q02337-1Q

BEFORE PART A

JUDGE S}: JOSE L. FUENTES

MARIE P. S~MONELLI

STEPHEN SKILLM2~N

MOTION FILED: 12/22/2010 HY: FAIR SHARE HOUSING

ANS3r+TER (S ) O 1 / 10 / 2 017. HY : SINGS ROTni HOMES

FILED: 01/10/2011 COAH

SUBMITTEA TO COURT: January 13, 2
011

ORDER

THIS MATTER HAVING HEEN DULY PRES
ENTED TO THE COURT, I~ TS,

ON THIS 14th day of January, 2011, HE
REBF ORDERED AS FOLLOWS:

MOTSON BY INTERVENOR

MOTION TO APPOINT SPECIAL MASTER

OR YN THE ALTER~~ATIVE REQi3IRE BI~-

W~EKLY REPORTING GRANTED IN PART AND OTHER

SUPPLEMENTALs

SEE ATTACKED

FOR THE COURT:

~~ ~

JOSE L. FUENTES, J.A.D.

1 herebyr certify tlwt fhe foregoing

UNKNOWN STATEWIDE isatrue.capyottheorigc~alon

ORDER — REGQLAR MOTSON xMc fife in my office. ~~~

c~uc o~ ~r+E i~ o nns+oro

c ;.. ' .

'• .



ORDER ON MOTION

RE: YN RE ADOPTION OF REVISED T.HIl2D 1t0UND REGUZATIONS BY 
THE NEW

JERSEY COUNCIL ON AFFORDABLE HOUSING N.J.A.C. 5:9'6 &.5:97. 
(NJ

T..~AGUE O~ IvIUNICTPALTTIES)

The mere pendency of a motion for stay to the Supreme Court does not provide 
justecation for

COAH's failure to comply with this court's order of October 8, 2010 requiring 
COAH to adopt

re~risad third round regulations within five months. Therefore, COAH is directed 
to uxunediately

comply with that order. In addition, the court grants the part of Fair Share's motion
 ~ seeks an

. order requiring COAH to submit biweekly reports regardsng its compliance wi
ith the October 8,

2010 order. This report shall be submitted in the form of an affidavit or c
ertification by the

Chair of COAH. The first such report sE~ll be filed uo later than ranuary
 28, 2011, with copies

to be serif iiuectly to the chambers of the judges hearing this appeal an
d: service to be made upon

all'parties to the appeal. The court defers consideration of any other r
elied including

F appointment of a master or other xeIief in aid of litigant's rights, pendi
ng receipt of that first

report.

i~iIM~~~ti~~~~

JOSE L. F`UENTES, JA.D; . ~ .
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SUPREME COURT OF NEW JERSEY

M-643 Septiember Term 2010

067226

IN THE MATTER OF THE ADOPTION OF . ~'' '' ~ ~,,.

N.J.A.C. 5:96 AND 5:97 BY THE NEW if~ w `fix,

JERSEX COUNCIL aN AFFORDABLE Fi0USI2~7G 
~ O D E R

~~ii~ ~ ~ LL I ~

Ci.ERK

This mater having been duly presented to the Caur
t, it is

ORDERED that the motion of the Attorney General of N
ew Jersey

for a ~Cay of the Appellate Division decision i
s granted pending

further Order of the Court.

WITNESS, the Hoxiorabie Stuart R~.bnex, CYiief Justice,
 . a~

Trenton, this 14th day of January, 2011.

CLERK dF THE SUPREME COURT

A-005382-07



ORDER ON MOTION WHEN CROSS MOTION FILED

A-5382~07T3 ~ . .

TN RE ADOPTION OF REVISED THIRD

ROUND REGULATIONS BY 'SHE NEW JERSEY

COUNCIL ON AFFORDABLE HOUSING

NJAC 5:96 & 5:97

(NJ LEAGUE OF MUNICIPALITIES)

MOTION FILED: 01/28/2011

A1~ISWER(S) FILED: 02/23/2011

~ ....
,+rr~,u~ prvusox

Apsv113, 201 L

SUPERIOR COURT OF NEW ~7ERSEY

APPELLATE DIVISION

DOCKET NO. A--Q05382=07T3

MOTION'NO. N!-OQ3132-1Q

BEFORE PART A

Jt3DGE (S j : JOSE L. FIIEI~TTES

MARIE P. SIMONELLI_ _ ...
. STEPHEIJ SKILLMAN

BY: COAH

BY: F3~R SHARE HOUSING

SUBMITTED TO COURT: February 28~ 2011

ORDER

THIS MATTER HAVING BEEN DULY PRESENTED TQ TxE 
COURT, IT IS, QN THIS

. 12th day of April, 2011, HEREBX ORDE~D AS FOLLOW
S:

.MOTION BY RESPONDENT

MOTION FOR RECONSIDERATIdN OF THE DENIED AND OTHER

COURT'S JANUARY .I4, 2411 ORDER

SUPPLEMENTAL:

On this court''s motion, the implementation of our xuli
ng fin_

Re Adoption of Thixd Round Regulations, N.J.A..C. 5
:96 and ',

5:97 by the Council on Atforc3.able• Housing, 415 
N.J. Super.

462 (App. Div. 2D1U),~is stayed pending the outcome
 o~ the

Supreme Court's ruling. .'

~ox~TxE covxT:

..,.
. ..

INeYe6y~cerUfythaffh'e oregoirtg" " "'
is a Urne copy of the original on 

.,

file to my office. (~l~

~Fj~.'~ JOSE Y,. ~iTENT'ES, J.A.D.

c~wcaFm~nr?~.iL~~anr~oN

STATEWIDE
ORnER —~RSGULAR MOTI023

KHC
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JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

Attorney for Respondent,

Council on Affordable Housing

Richard J. Hughes Justice Complex

25 Market Street

PO Box 112

Trenton, New Jersey 08625-4112

By: Geraldine Callahan

Deputy Attorney General

(609) 777-3442

Geraldine.callahan~dol.lps.state.nj.us

Attorney ID 030071983

SUPREME COURT OF NEW JERSEY

DOCKET NO.: 67,126

IN RE ,ADOPTT~N OF N.J.A.C. 5:96

and 5:97 BY THE NEW JERSEY

COUNCIL aN AFFORDABLE HOUSING

TO: CLERK OF THE SUPREME COURT

Mark Neary, Clerk

Supreme Court of New Jersey

Richard J. Hughes Justice Complex

P.O. Box 006

Trenton, New Jersey 08625-0006

Kevin D. Walsh, Esquire

Fair Share Housing Center

510 Park Boulevard

Cherry Hill, NJ 08002

Attached Service List

Civil Action

NOTICE OF MOTION FOR

EXTENSION OF TIME FRAME

PLEASE TAKE NOTICE Lhat respondent, Council on 
Affordable

Housing, hereby moves before the Supreme Court o
f New Jersey, for

an Order extending the time frame set forth In 
Re Adoption of

N.J.S.A. 5:96, 215 N.J. 578(2013) until May 1, 2
014 to allow the

'• 1



regulations to be formally proposed and published in the J
une 2,

2014 New Jersey Register.

PLEASE TAKE FURTHER NOTICE that the Respondent shall rely

upon the annexed certification of Richard E. Constable, 
III, in

support of the within motion.

JOHN J . HOFFM~I~T

ACTING ATTORNEY GENEF2AL OF NEW JERSEY

Geraldine Callahan

Deputy Attorney General

Dated: February 26, 2014
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JOHN J. HOFFMAN
ACTING ATTORNEY GENERAL OE NEW ~ERS~Y

Attorney for Respondent,
Council on Affordable Housing

Richard J. Hughes Justice Complex

25 Market Street
PD Box 112
Trenton, New Jersey 086250112

By: Geraldine Callahan
Uepu~y A~tarney General

{609) ?77-3442
geraldine.callahan@dol.lps.state,n~.us
Attorney ID 03007L9a3

SUPREME COURm QF NEW JERSEY

DprKET ~0.: 67,126

IN ~E ADOPTION OF N.J.A.C.

5:96 AND 5:97 BY THE NEW

JERSEY COUNCIL QN AEEOROABLE

HOUSING

cer~ifi~s:

Civil Actinn

CERTI~ZCATZON OF
RZCHA~p ~. CONSTABLE, III

Y, Richaxd E. Constable, ITI, aE full age, hereby

1. Y am the Commissioner of the Department of

Community Affairs. In that Capacity, I am the chairperson of

the Council an AfPardable Housing.

2. Fn its opinion in this matter, the Caur~ recognized

that "[m3ore than thirty years have passed since this Court

outlined a ~xam~work through which municipalities could satisfy"

their fazr share obligations end "[wee now have decades of data on

L
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the creation of affordable hous~n~ in New Jers
ey." Tn re Adoption

of N.~.A.C. 5:96, 215 N.J. 578, 606 (2n13y. The Court note, ~nong

other tl~inys, dada reflects "general trends in 
population size and

the Production of housing units" and significant changes in

~ranspaXtation patterns. Id. at 607-0~. Additionally, the

"~conamic collapse of 2p08 has had a s
ignx~~cant impacfi on home

prices." Id, at 608. Thus, while the Gaurt accepted the Appe
llate

Division's Five-month time frame, the Court's opinion also

underscores the need to evaluate carefu
lly the available, recent

data in developing a third round m~thada
logy.

3. Consistent with the Court's opinion, recent,

available, and reliable data has been revi
ewed and continues to be

analyzed and evalua~,ed to develop a tha
.rd round methodology. Those

data sources are diverse and varied. They include the 2010 United

Sta gs Census data and data available from
 the f~epartment of Lobar

Workforce Development. Also relevant and subject Ca the analysi
s

is data concerning building pezmits and 
certif,ica~es of occupancy.

The analysis also includes evaluating da
ta used Cp cievelap the

prior third rt~und regulations to determine wheth
er and to what

~xten~ it can assist or i.s zelevant to the development of the 
new

third round methodology.

9. This dada a].sa has Veen and i~ being used
 to project

population and household growth. The data way extrapala~ed ~o a

municipa], level to es~a.mate the number o
f households to be Armed.

2
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The data, including dada on relative household income by

munici~ali~y, then allowed for a determination o£ how many o~ 
those

h~useho~ds are predicted to ~e 1ow and moderate income.

5. The United Sates Census data has been, and

continues to be, analyzed to identify deteriorated units that

presently are crowded, have incomplete kitchens, and/or have

incomplete baths. The identification o~ these deteriorated units

together wiCh Unified States Census public use micradata sam
ple then

permits the de~exminatian of the law and moderate incom
e shaze of

those d~te~iarated units at both a county and munici
pal level.

6. The databases for aertifica~es a~ occupancy and

demolition alZawed far ~ determination of net hou~irig growth.

Ynfozma~ion on the secondary Sources of supply - filtering,

corivers~ons and demolitions - has been, and continues Ca be,

reviewed to d~~ermine the effect o~ those secondar
y sources on

housing availability. Additionally, available land - both vacant

and redevelopable - has been, and co~tinuea to be,
 reviewed to

detezmine ids eE~ect on housing.

7. The completion of phis process will permit

calculation of statewide low and moderate income need and

a~fprdable housing figuxes for all municipalities. The a~fardable

housing figures far municipalities, how~vez, is jus
t one step in.

the rulemaking p~acess. The methodology must ~h~n be put in proper

regulatory Farm. Those efforts include not only the new

3
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regulations, but also require reviewing the ~xis~ing re
gulations,

both procedural and substantives, to determine hnw the new

me~hodalogy affects them and what changes may need ~
o be made.

8. mhe new and/or revised zegulations also must comp
ly

with the substantial requizem~nts of the Administrative
 Procedure

Act (AAA), N.J.S.A. 52:1981 et sew The APA raquires nab only the

regulations, but a1sQ a summary o£ the regulations, 
which in this

case will be si~nificanti given the magnitude of the su
bject mattar,

as we11 as various statern~nts. The schedule for publication in the

New jersey RegisCez must be adhered to as well. Thus, while

substantial progress has been made to develo
p a new third Xnund

me~hodoingy, coneidera~le work still remains to t
ranslate ghat work

into a format that can be published in the New 
Jersey Register.

9. Subs~an~~al progress has been made in ~e~ms
 of the

revie« and analysis pf the most current data sources and the

cra~tin~ of the various eornponents of the pro
posed me~hadolagy

incorporating those dada sources. ghat process now must be

completed so ghat a~~ordable housing figures far al
l municipalities

can be generated, translated into regulations, and 
published in

accordance with APA zequirements.

10. Accordingly, an extension of time until May 1, 
2p14

is requested ~o allow the regulations to be ~dzmally 
proposed and

published in the June 2, 2019 New Jersey RegisCez.

4
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I car~ify that the foregoing statements made by me are

true to the feat a~ my knowledge.

Richard ~. Constable, III

Datied: Eelaruary 26, 2p14

5
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2014 New Jersey Register Publication Schedule

Publication Day* Proposal Deadline
(Noon)

Adoption Deadline
{Noon)

30-Day/60-Day Comment

Periods End

January 6; 2014 December 4 (Wednesday) December 11 (Wednesday) February 5/March 7

January-.,Z1 (7uesday) December 18 (Wednesday} December 26 (Thursday} February 20/March 22

February,3 January 2 (Thursday) January 9 (Thursday) March 5/April 4

febniary 18 (Tuesday) ]anuary 16 (Thursday) January 24 (Fr(day) March 24/April 19

March 3 January 30 (Thursday) February 6 (Thursday) April 2/May 2

March~>17 February 13 (Thursday) February 21 (Friday) Aprll 16/May 16

Aprl1 7. March 7 (Friday) March 14 (Fr(day) May 7/June 6

April`21 March 20 (Thursday) March 27 (Thursday) May 21/7une 20

May:5 April 3 (Thursday) April 10 (Thursday) June 4/July 4

May 7,9 April 17 (Thursday) Aprfi 25 (Friday) June 18/July 18

J1Jte~,~ May 1 (Thursday) May 8 (Thursday) July 2/August 1

Jirle~~.6 May 15 (Thursday) May 22 (Thursday) July 16/August 15

7u1y:7 June 5 (Thursday) June 12 (Thursday} August 6/ September 5

]u1y~21 ]une 19 (Thursday) Tune 2b (Thursday)

July 11 (Friday}

August 20/ September 19

September 3/ October 3
Aygust'•.4 July 3 (Thursday)

Qugu~t 18 Ju(y 18 (Friday) July 25 (Friday) September 17/ October 17

S~pteYriber`~2;.('uesd~,yj August 1 (Friday) August 8 (Friday) October 2/ November 1

5~j3teil~~~s~5 August 14 (Thursday) August 21 (Thursday) October 15/ November 14

O~tbpr̀ i~ September 5 (Friday) September 12 (Friday) November 5/ December 5

~..
Qc~pk3~r~2~ September 18 (Thursday} September 25 (Thursday) November I9/ December 19

~lovemb~r.~ October 2 (Thursday) October 9 (Thursday) December 3/ January 2

November 17 October i5 (Wednesday) October 22 (Wednesday) December 17/ January 16

D~cembQr ~ October 29 (Wednesday) November 6 (Thursday) December 31/ January 30

becem~er, 15 November 12 (Wednesday) November 19 (Wednesday) January 14/ February 13

jarivary S.; 2015 December 3 (Wednesday) December 10 (Wednesday) February 4/March 6

Jarivary:20 (Tuesday] December 17 (Wednesday) December 24 (Thursday) February 19/ March 21

February 2 pecember 31 (Wednesday) January 8 (Thursday) March 4/April 3

February.l7 (Tuesday) January 15 {Thursday) January 23 (Friday} March 19/April 18

'%MONDAY, unless otherwise Indicated.
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