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LAW OFFICES OF MICHAEL H. SCHREIBER, LLC
MICHAEL H. SCHREIBER, ESQUIRE

2000 New Road, Ste. 103

Linwood, New Jersey 08221

(609) 926-7700/Telecopier (609) 926-1848

Bar no.: 032681982

Email: info@michaelschreiberlaw.com

Attorney for Defendant

: SUPERIOR COURT OF NEW JERSEY
STATE OF NEW JERSEY : LAW DIVISION-CRIMINAL

: ATLANTIC COUNTY
V. : INDICTMENT NO.: 24-09-2951
LA’QUETTA SMALL

: ORDER

THIS MATTER having been opened to the Court by Michael H. Schreiber, Esquire,
attorney for Defendant La’Quetta Small, and the Court having considered the papers submitted in
support herein; along with opposition submitted, and the oral argument of counsel, and for good
cause shown;

IT IS on this day of ,2024: ORDERED that Defendant La’Quetta Small’s Motion
to Dismiss the Indictment with Prejudice is GRANTED;

IT IS FURTHER ORDERED pursuant to Rule 1:5-1(a), a copy of this Order shall be served

on all parties not served electronically within seven (7) days of its receipt by the moving party.

Date: ,JSC

Opposed
Unopposed
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LAW OFFICES OF MICHAEL H. SCHREIBER, LLC
MICHAEL H. SCHREIBER, ESQUIRE

2000 New Road, Ste. 103

Linwood, New Jersey 08221

(609) 926-7700/Telecopier (609) 926-1848

Bar no.: 032681982

Email: info@michaelschreiberlaw.com

Attorney for Defendant
: SUPERIOR COURT OF NEW JERSEY
STATE OF NEW JERSEY : LAW DIVISION-CRIMINAL
: ATLANTIC COUNTY
V. : INDICTMENT NO.: 24-09-2951
LA’ QUETTA SMALL

: BRIEF IN SUPPORT OF
: MOTION TO DISMISS THE INDICTMENT

STATEMENT OF FACTS

Under Indictment No. 24-09-2951, Defendant La’Quetta Small and Defendant Marty
Small are charged with one count of Endangering the Welfare of a Child in the second degree in
violation of N.J.S.A. §2C:24-4(a). Defendant Mary Small is also charged with Aggravated Assault
in the second degree in violation of N.J.S.A. 2C:24-4A2 and Terroristic Threats in the third degree,

N.JI.S.A. 2C:12-3A.

Two witnesses testified for the prosecution before the grand jury: _

Exhibit A, to Counsel’s Certification, a copy of the grand jury transcript. Each witness’ testimony
intertwined the evidence regarding the accusations against Defendant La’Quetta Small and her co-
defendant and husband, Marty Small, Jr. Instead of providing the grand jurors with evidence

against Marty Small first, then evidence against Defendant La’Quetta Small, or instead of
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presenting evidence against both defendants first, and then evidence against each defendant, the

prosecution witnesses mingled and intertwined the testimony against each Defendant in a manner

that was confusing, unnecessarily and prejudicially repetitive, and likely led to the grand jury

improperly assigning culpability to Defendant La’Quetta Small based upon accusations and

evidence against her husband and Co-Defendant Marty Small.
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Based upon the above-delineated testimony, the grand jurors were charged with attempting

to decipher which evidence should be considered against Defendant La’Quetta Small as evidence

of a single count of EWOC and which evidence should be considered against Defendant Marty
Small Jr. as evidence of EWOC, Aggravated Assault and Terroristic Threats.
Only now, with the benefit of the transcript, can one decipher and isolate the testimony

regarding those actions that only involved Defendant La’Quetta Small. The transcript indicates

that the grand jurors were told the following: _
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LEGAL ARGUMENT

The New Jersey Constitution, enacted in 1947, guarantees a person accused of a crime the
right to be indicted by a grand jury before being placed on trial. N.J. Const, art. I, § 8. That
paragraph states:

No person shall be held to answer for a criminal offense unless on the
presentment or indictment of a grand jury, except in cases of impeachment, or in

cases now prosecuted without indictment, or arising in the army or navy or, in the

militia, when in actual service in time of war or public danger.

This right has existed in New Jersey since 1844, and the grand jury's function has been

evolving ever since. Largely, the guarantee of protection afforded by a New Jersey grand jury has

mirrored its federal counterpart. State v. Ramseur, 106 N.J. 123, 215 n. 42, 524 A.2d 188 (1987).
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The United States Supreme Court has identified the important role of the grand jury in the
United States:

[R]ooted in long centuries of Anglo-American history," the grand jury is mentioned
in the Bill of Rights but not in the body of the Constitution. It has not been textually
assigned, therefore, to any of the branches described in the first three Articles. It
""is a constitutional fixture in its own right."" In fact, the whole theory of its function
is that it belongs to no branch of the institutional Government, serving as a kind of
buffer or referee between the Government and the people. Although the grand jury
normally operates, of course, in the courthouse and under judicial auspices, its
institutional relationship with the Judicial Branch has traditionally been, so to
speak, at arm's length. Judges' direct involvement in the functioning of the grand
jury has generally been confined to the constitutive one of calling the grand jurors
together and administering their oaths of office.

United States v. Williams, 504 U.S. 36, 47 (1992) (citations omitted).

The New Jersey Supreme Court has recognized the grand jury as an investigative body

with expansive powers. State v. Francis, 191 N.J. 571, 587 (2007)(citing Branzburg v. Hayes, 408

U.S. 665, 688, (1972) and United States v. Dionisio, 410 U.S. 1, 13 (1973)). Further, the grand

jury acts “as a shield between an individual and his sovereign.” Francis, supra, 191 N.J. at 585.
Moreover, the grand jury seeks “to lend legitimacy to our system of justice by infusing it with a
democratic ethos.” State v. Fortin, 178 N.J. 540, 638, (2004). “Acting as both shield and sword,
the grand jury indicts when a prima facie case is established while standing guard to protect the

innocent from hasty, malicious, and oppressive persecution.” State v. Del Fino, 100 N.J. 154, 164

(1985), quoting Wood v. Georgia, 370 U.S. 375 (1962).

The grand jury's mission “is to clear the innocent, no less than to bring to trial those who

may be guilty.” State v. Hogan, 144 N.J. 216, 228 (1996) (internal citations and quotation marks
omitted). Accordingly, the Court has demonstrated a “greater willingness to review grand jury
proceedings where the alleged deficiency in the proceedings affects the grand jurors’ ability to

make an informed decision whether to indict.” Id. at 229. See also State v. Murphy, 110 N.J. 20,
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35 (1988); State v. Del Fino, 100 N.J. 154, 165-66 (1985); and State v. Hart, 139 N.J. Super.

565, 568-69 (App. Div. 1976).

“The grand jury fulfills a dual role under our Constitution: to decide if there is probable
cause that a crime was committed and to protect the innocent against unfounded charges. State v.
Shaw, 241 N.J. 223, 235 (2020); See also State v. Bell, 241 N.J. 552, 560 (2020). While the Court
will only “reluctantly and sparingly review the grand jury's actions to protect its independence,”
State v. Shaw, 241 N.J. 223, 229-30 (2020), a Court should intervene when “the indictment is

manifestly deficient or palpably defective.” Bell, supra, 241 N.J. at 560, quoting State v. Twiggs,

233 N.J.513,531-32(2018). A Court must act “when necessary to ensure the fairness and integrity
of grand jury proceedings” when the evidence presented to the grand jury is insufficient to support

the charge. Shaw, supra, 241 N.J. at 230. See also State v. Morrison, 188 N.J. 2, 13 (2006) (The

absence of any evidence to support the charges would render the indictment palpably defective

and subject to dismissal); See also, State v. Hogan, 144 N.J. 216 (1996).

Where testimony infringes upon the grand jury’s independent decision-making function by
improperly influencing its ultimate determination, such testimony adversely affects the fairness
and integrity of a grand jury proceeding. State v. Tucker, 473 N.J. Super. 329, 346-47 (2022). This
improper influence is even greater because a grand jury presentation is one-sided. Id. “[P]rinciples
of fairness are particularly important in a grand jury setting in which the prosecutor questions
witnesses, introduces evidence, and explains the law to the jurors without a judge or defense
attorney in attendance. . . . While performing those functions, the prosecutor cannot impinge on a
grand jury's independence and improperly influence its determination.” 1d. at 348.

An indictment may be dismissed upon a palpable showing of manifest deficiency, State v.

Wein, 80 N.J. 491, 501 (1979), or upon a showing that the prosecutor's conduct amounted to an

10
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“intentional subversion” of the grand jury process. State v. Murphy, 110 N.J. 20, 35 (1988).

Consequently, “dismissal of the indictment is appropriate” if it is established that the violation
substantially influenced the grand jury's decision to indict or if there is “grave doubt” that the

determination was reached fairly and impartially. Bank of Nova Scotia v. United States, 487 U.S.

250, 256 (1988).

I. THE INDICMENT WAS MANIFESTLY DEFICIENT AND PALPABLY
DEFECTIVE BASED UPON INSUFFICIENT EVIDENCE TO ESTABLISH A
PRIMA FACIE CASE SUPPORTING A VIOLATION OF N.J.S.A. §2C:24-4(a),
ENDANGERING THE WELFARE OF A CHILD, AND SHOULD BE DISMISSED.

A trial court deciding a motion to dismiss an indictment determines “whether, viewing the
evidence and the rational inferences drawn from that evidence in the light most favorable to the
State, a grand jury could reasonably believe that a crime occurred and that the defendant committed

it.” State v. Morrison, 188 N.J. 2, 13 (2006), citing State v. Reyes, 50 N.J. 454, 459 (1967). Even

though an indictment is presumed valid, “a defendant with substantial grounds for having an
indictment dismissed should not be compelled to go to trial to prove the insufficiency.” State v.
Hill, 166 N.J. Super. 224, 229 (Law. Div. 1978), rev’d on other grounds, 170 N.J. Super. 485 (App.

Div. 1979), quoting State v. Graziani, 60 N.J. Super. 1, 22 (App. Div. 1959), aff'd, 31 N.J. 538

(1960). Moreover, even if an indictment appears sufficient on its face, it cannot stand if the State
fails to present the grand jury with at least “some evidence” as to each element of a prima facie

case. State v. Donovan, 129 N.J.L. 478, 483 (Sup. Ct.1943); State v. Hill, supra at 228-229. Here,

the proofs submitted to the grand jury by the State are inadequate to support the return of a true
bill against Defendant La’Quetta Small at Count One — Endangering the Welfare of a Child
(hereinafter “EWOC?”) in the second degree in violation of N.J.S.A. §2C:24-4(a).

N.JI.S.A. §2C:24-4(a)(2) provides, in pertinent part:

[a]lny person having a legal duty for the care of a child or who has assumed

11
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Defendant La’Quetta Small is accused of two incidents of alleged abuse occurring on

December 7, 2024 and January 7, 2024.

_See Exhibit A, T38:6-12. However, with respect to these two

specifically alleged incidents against Defendant La’Quetta Small, the State failed to present any

testimony of medical records, photographs, or any evidence of i_nm-suffered as a result.
The State cannot merely provide testimony that 2 allegedly _
_on or about December 7, 2024, and provide testimony that a “video clip” exists and
tell the grand jurors what it says, without any evidence of what, if any, resulting injuries occurred
from these two incidents. Here, the State improperly required the grand jurors to assume that
injuries resulted. Viewing the grand jury testimony in a light most favorable to the State, it does
not establish that-suffered any injuries or harm as a result of Defendant La’Quetta Small’s
action on December 7, 2023 or January 7, 2024. Failing to establish that element of the crime, it
is thus also undisputed that the State failed to provide any evidence Defendant La’Quetta Small
acted grossly negligently or recklessly or caused serious bodily injury to IlMMthat caused a

substantial risk of death, disfigurement, or loss of bodily function. State v. Donovan, 129 N.J.L.

478, 483 (Sup. Ct.1943); State v. Hill, supra at 228-229. Defendant La’Quetta Small should not

be compelled to go to trial to prove these insufficiencies. State v. Hill, 166 N.J. Super. 224, 229

(Law. Div. 1978), rev’d on other grounds, 170 N.J. Super. 485 (App. Div. 1979), quoting State v.

15
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Graziani, 60 N.J. Super. 1, 22 (App.Di1v.1959), aff'd, 31 N.J. 538 (1960).

As the Court concluded in Y.N., and wrote, “Sometimes a parent may cause injury to a
child to protect that child from greater harm. Under those circumstances, the parent may be acting
reasonably. Simply stated, the [EWOC] statute requires more than a mere showing of harm to a
child.” Y.N., supra, 220 N.J. at 182. Thus, no evidence was presented to support a finding of
abuse pursuant to N.J.S.A. §9:6-8.21(c), as cited in the EWOC statute, N.J.S.A. §2C:24-4(a).

Finally, with respect to N.J.S.A. §9:6-3, as cited in the EWOC statute and as more fully
explained above, no evidence was presented to the grand jury to support a finding of abuse because
Defendant La’Quetta Small did not “abuse, abandon, be cruel to or neglectful” to _As
stated above, the State failed to provide evidence that s ffered any harm or injuries from any
actions by Defendant La’Quetta Small on December 7, 2023, or January 7, 2024. On those dates,
B :cpted to respond to a deﬁant_ Defendant La’Quetta Small was upset and
concerned for _ because -was dating a boy who was not a good influence. The
young man had used derogatory language toward - He was encouraging o engage in
activities, including sexual activities and ingesting marijuana, that Defendant La’Quetta Small did
not believe were appropriate for_ See Exhibit B, p. 21. Anything that occurred on
December 7, 2023 and January 7, 2024 were merely the actions of a concerned i disciplining
a defiant teenager because she wanted to protect her. The State’s failure to provide any evidence
of injuries on those two dates proves this.

Thus, viewing the evidence and the rational inferences drawn from that evidence in the
light most favorable to the State, there was insufficient evidence presented by the State to the grand
jury that could have reasonably led them to believe that the crime of EWOC occurred and that

Defendant La’Quetta Small committed it. State v. Morrison, 188 N.J. 2, 13 (2006) (citing State v.

16
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indispensable subsections of the EWOC statute left the grand jurors without any explanation of
the permitted and prohibited definition of “abused and neglected child” and without any ability to
comprehend or appreciate the distinctions to which it was required to adhere. The indictment must
fail because of the State’s failure to clearly and accurately explain the law to the grand jurors,
which caused them to speculate on purely legal issues improperly. State v. Brady, 452 N.J. Super.

143, 166 (App. Div. 2017); State v. Triestman, 416 N.J. Super. 195, 205 (App. Div. 2010). This

failure on the part of the State was clearly capable of producing an unjust result, and the grand jury
would likely have reached a different result but for the State’s error. State v. Hogan, 144 N.J. 216,
344 (1996).

Additionally, the prosecutor’s failure to provide any instruction regarding the three
indispensable subsections of the EWOC statute left the grand jurors without any explanation of
the definition of “excessive corporal punishment.” The grand jurors were never told that the law
does not prohibit the use of corporal punishment or “the general proposition that [|lmay

inflict moderate correction such as is reasonable under the circumstances.” State v. A.L.A., 251

N.J. 580, 593 (2022), quoting T.C., supra, 347 N.J. Super. at 239-40.

InDYFS v. K.A., 413 N.J. Super. 504 (App. Div. 2010), the Court found a mother who had
struck her child several times on the shoulder, causing visible bruises after the child refused to
complete her homework and remain in her room during a “time out” punishment, did not inflict
excessive corporal punishment within the meaning of N.J.S.A. 9:6-8.21(c)(4)(b). In K.A., the
Court ruled that the goal is the protection of children, and in resolving whether abuse has occurred,
the focus must be on the harm to the child “rather than the mental state of the accused abuser.”
K.A., supra, 413 N.J. Super. at 511. The K.A. Court concluded that certain factors should be

included before reaching a conclusion that “excessive corporal punishment” was inflicted,

21
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including the reasons underlying the parent’s actions, the isolation of the incident, and the trying
circumstances occurring due to the child’s psychological disorder. 1d. The K.A. Court stated that
these factors “form the prism through which we determine whether [the parent’s] actions were
indeed excessive.” Id. Herein, the State failed to present any evidence incorporating these factors,
including the reasons underlying the incident, the isolated nature of the only two incidents asserted
against Defendant La’Quetta Small, and the trying circumstances of |l trying to protect ]
_ from a toxic romantic relationship. These alleged actions by Defendant
La’Quetta Small occurred on only two days of _ Defendant La’Quetta Small
was trying to protect | ININEEEIM from a manipulating sixteen-year-old juvenile delinquent who
was improperly counseling Illlto have sex and to defy | Il Adding to the emotional
concerns was the fact that this boy allegedly gave_

Courts have cautioned that “one ought not assume that what may be ‘excessive’ corporal
punishment for a younger child must also constitute unreasonable infliction of harm, or excessive

corporal punishment in another setting involving an older child.” New Jersey Div. of Youth and

Family Services v. PW.R.,205N.J. 17,31 (2011). An occasional slap, “although hardly admirable,

... does not fit a common sense application of the statutory prohibition against ‘excessive’ corporal
punishment.” Id. at 35. “[B]y qualifying the prohibition with the term, ‘excessive,’ the statutory
language plainly recognizes the need for some parental autonomy in the child-rearing dynamic
that, of necessity, may involve the need for punishment. Limiting State involvement only to
interference with excessive corporal punishment requires the exercise of judgment . . . before a
finding of physical abuse is entered against a parent.” Id. at 37. In P.W.R., the New Jersey
Supreme Court recognized that in child abuse and neglect cases, the totality of the proofs must be

evaluated because

22
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clearly exculpatory. Id. at 237. Evidence “directly negates guilt” when the exculpatory evidence
“squarely refutes an element of the crime in question.” Id. Evidence is “clearly exculpatory”

when the reliability of the evidence can be established. Id.

ee Exhibit B to
Counsel’s Certification, a copy of the DCP&P report, p. 41. _
I - rcport from NN of the
I - indicated I nad [ -
W
-

I o ACHS. See Exhibit B, p.42, 21, 28.

The State’s failure to present several of | |

- which were reliable and directly exculpatory evidence, amounted to an “intentional

subversion” of the grand jury process. State v. Murphy, 110 N.J. 20, 35, 538 A.2d 1235 (1988).

_he State deceived the grand jury and presented its evidence in a way that was

tantamount to telling the grand jury a half-truth. Hogan, supra, 144 N.J. at 236. Thus, the grand
jury could not perform its vital function of protecting Defendant La’Quetta Small from the
inappropriate zeal on the part of a prosecutor. The grand jury was improperly denied access to
credible material evidence, and it was so clearly exculpatory that it would induce a rational grand

juror to conclude that the State had not made out a prima facie case against the accused for the
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EWOC charge. The State, in essence, presented a distorted version of the facts and interfered with
the grand jury’s decision-making function. Its manipulated presentation of evidence substantially
influenced the grand jury’s decision to indict on EWOC, and there is grave doubt that the grand
jury’s determination with respect to that count against Defendant La’Quetta Small was arrived at

fairly and impartially. Bank of Nova Scotia v. United States, 487 U.S. 250, 256 (1988). A fair

determination of the issues of harm, abuse, unreasonable corporal punishment, impairment, and a
minimum degree of care require the State to provide evidence as to each of these elements so that
the grand jury can make a fair and reasonable determination. That did not occur here.

The purposes of the grand jury extend beyond bringing the guilty to trial. Equally
significant is its responsibility to “protect[] the innocent from unfounded prosecution.” State v.
Murphy, 110 N.J. 20, 29 (1988). As the court wrote in Hogan, “We have recognized that the grand
jury is the “primary security to the innocent against hasty, malicious and oppressive persecution,”

Del Fino, 100 N.J. 154, 164 (1985) (quoting Wood v. Georgia, 370 U.S. 375, 390 (1962)), and that

it serves the invaluable function of determining “whether a charge is founded upon reason or was
dictated by an intimidating power or by malice and personal ill will.” Ibid. (quoting United States
v. Provenzano, 688 F.2d 194, 202 (3d Cir.) (quoting Wood, supra, 370 U.S. at 390), cert. denied,
459 U.S. 1071 (1982)). Thus, the grand jury's “mission is to clear the innocent, no less than to
bring to trial those who may be guilty.” State v. Hart, 139 N.J. Super. 565 (App. Div.1976) (quoting

United States v. Dionisio, 410 U.S. 1, 16-17 (1973).” Id. at 228. On this point, the Court should

recall that the grand jurors were advised on over seven different occasions in a redundant manner
of the alleged abuse by Defendant Marty Small in which Defendant La’Quetta Small was not

involved.

26
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In order for the grand jury to perform its vital function of “protect[ing] persons who are
victims of personal animus, partisanship, or inappropriate zeal on the part of a prosecutor([,]” the
grand jury cannot be denied access to evidence that is credible, material, and so clearly exculpatory
as to induce a rational grand juror to conclude that the State has not made out a prima facie case
against the accused. If evidence of that character is withheld from the grand jury, the prosecutor,

in essence, presents a distorted version of the facts and interferes with the grand jury's decision-

grand jurors of ||

_ See Exhibit B to Counsel’s Certification, a copy of the DCP&P report, p. 41. -

fromn [N f ¢he NN ¢ ndi < I

I s - Exhibit B, p.42, 21, 28.

An indictment may be dismissed upon a palpable showing of manifest deficiency, State v.
Wein, 80 N.J. 491, 501, 404 A.2d 302 (1979), or upon a showing that the conduct of the prosecutor

amounted to an “intentional subversion” of the grand jury process. State v. Murphy, 110 N.J. 20,

35, 538 A.2d 1235 (1988). Consequently, “dismissal of the indictment is appropriate ‘if it is

2%

established that the violation substantially influenced the grand jury's decision to indict,”” or if

27
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State v. Sterling, 215 N.J. 65, 73 (2013) (alteration in original) (citations omitted). The first step

in addressing these concerns expressed by the Court in Sterling is to determine whether evidence
related to the alleged Aggravated Assault by Defendant Marty Small would have been admissible
against Defendant La’Quetta Small if a separate grand jury hearing was held charging her with a
single violation of the EWOC statute. The answer is a simple no.

Evidence of other crimes or bad acts excluded at the joint trial must be “relevant to prove
a fact genuinely in dispute, and the evidence is necessary as proof of the disputed issued.” State v.

Darby, 174 N.J. 509, 518 (2002), quoting State v. Hernandez, 170 N.J. 106, 118-19 (2001). Atits

core, severance involves balancing “the potential prejudice to defendant's due process rights
against the State's interest in judicial efficiency.” Brown I, 118 N.J. at 605, quoting State v.
Coleman, 46 N.J. 16, 24 (1965).
N.J.R.E. 404(b) states:
Except as otherwise provided by Rule 608(b), evidence of other crimes, wrongs, or
acts is not admissible to prove the disposition of a person in order to show that such
person acted in conformity therewith. Such evidence may be admitted for other
purposes, such as proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident when such matters are
relevant to a material issue in dispute.

The Supreme Court established a four-prong test to determine the admissibility of evidence

under N.J.R.E. 404(b):

1. The evidence of the other crime must be admissible as relevant to a material
1ssue;

2. It must be similar in kind and reasonably close in time to the offense
charged;

3. The evidence of the other crime must be clear and convincing; and

4. The probative value of the evidence must not be outweighed by its apparent
prejudice.

State v. Cofield, 127 N.J. 328, 338 (1992).

31
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The first prong requires the evidence of the crime to be relevant to a material issue. The
evidence of the alleged mid-January 2024 aggravated assault by Defendant Marty Small is not
relevant to any material issue related to the alleged early December 2023 and early January 2024
incidents allegedly supporting the EWOC charge against Defendant La’Quetta Small. The alleged
mid-January 2024 aggravated assault charge involved allegations that Defendant Marty Small

-nvolved allegations of serious and significant bodily injury. Moreover, the State presented
evidence of the allegednd its injuries to grand jurors at eight (8) different instances
of testimony. It was repeated over and over to the grand jury. Thus, it is reasonable and likely that
the grand jury considered the evidence of alleged serious or significant bodily injury to -
allegedly perpetrated by Defendant Marty Small through the use of a broom, in their deliberations
regarding whether Defendant La’Quetta Small violated the EWOC statute. Defendant La’Quetta
Small was prejudiced in the joint indictment, which violated her right to due process and a fair
trial. Their defenses were antagonistic and mutually exclusive. Most importantly, the State never
informed the grand jurors that evidence presented against Defendant Marty Small should not be

considered _evidence against Defendant La’Quetta Small. Defendant La’Quetta Small had no

involvement whatsoever in the alleged aggravated assault involving the broom on January 13,

2024. No curative instruction was given to address any potential prejudice. See State vl Freeman

64 N.J. 66, 68-69 (1973) (The separate status of co-defendants can be preserved with proper
instructions to the jury).
Thus, the indictment must be dismissed based on the undue prejudice caused by the joinder

of these crimes. State v. Sterling, supra, 215 N.J. at 72.

32
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prosecuted pursuant to N.J.S.A. §9:6-3, a defendant is exposed only to an eighteen-month prison
term. D.A.V., supra, 176 N.J. at 338.

In 2001, in a concurring opinion, the New Jersey Supreme Court in State v. D.A.V.

admonished the State for its failure to have standards to guide prosecutorial discretion in selecting

under which statute to prosecute a defendant. State v. D.A.V., 176 N.J. 338, 340 (2001). InD.A.V.,

the concurring opinion acknowledged that while the State controls the charging process, the
Court’s deference to that power does not “abdicate its power to promote uniformity in sentencing.”

Id. at 341, citing Lagares, supra, 127 N.J. at 27-28 and State v. Leonardis (Leonardis II), 73 N.J.

360, 381 (1977). “In furtherance of that imperative, which is grounded in fundamental fairness,
[the] Court has required prosecutors to be guided by uniform guidelines and subject to judicial
review on decisions implicating the ultimate sentence of a defendant.” Id. at 342. “Permitting
prosecutors to choose at their whim whether to charge between identical child abuse and neglect
statutes, one with a maximum range of eighteen months and the other ten years in prison, “would
add undue variability, inevitable inconsistency, and greater disparity to the sentencing process.”

Id., citing State v. Brimage, 153 N.J. 1, 12 (1998), quoting State v. Warren, 115 N.J. 433, 449

(1989). The concurring opinion in D.A.V. concluded that “the Attorney General should adopt new
guidelines to assure uniformity among the twenty-one counties.” Id. at 343. The guidelines should
be “sufficient to guide the discretion of prosecutors so that rational distinctions are made in
applying the appropriate statute.” Id. The Court wrote,

Without such guidance, it is inevitable that glaring disparities will arise as different
prosecutors and different prosecutor's offices choose between the two statutes based
on personal preference or philosophy rather than an objective distinction. A proper
respect for the function of coordinate branches of government, the judiciary and the
executive, can be achieved by standards that promote uniform sentencing policies.
Guidelines that facilitate fairness in the charging process and, therefore, fairness in
sentencing with respect to those statutes will likely avert a future constitutional
challenge.
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The New Jersey Supreme Court issued the concurring opinion in State v. D.A.V. over

twenty years ago. Yet the State has failed to follow the Court’s direction. The State has never
issued guidelines for prosecutors to follow when deciding when to charge a defendant with a
fourth-degree crime under N.J.S.A. 9:6-3 or a second-degree crime under N.J.S.A. 2C:24-4a.

Approximately one year after issuing the concurring opinion in D.A.V., the Supreme Court
denied certification to the Appellate Court’s decision in State v. T.C., 347 N.J. Super. 219 (App.
Div. 2002), certif. denied, 177 N.J. 222 (2003), which ruled that “there is no constitutional
infirmity in the fact that N.J.S.A. §2C:24-4(a) is substantively identical to N.J.S.A. §9:6-3.” 1d. at
229-231. However, the T.C. Court also recognized that “there is some limitation on prosecutorial
discretion in this context and that the Court will interfere when the prosecutor's conduct is
‘arbitrary, capricious or otherwise constitutes a patent or gross abuse of discretion.”” Id. at 116.
The T.C. Court noted that “the Supreme Court [in D.A.V.] affirmed this Court's holding and Justice
Albin, in his concurring opinion, urged the Attorney General to “promulgate guidelines to assist
prosecutors in choosing whether to prosecute a defendant under N.J.S.A. §2C:24-4(a) or N.J.S.A.
§9:6-3. .. [Justice Albin] emphasized that such guidelines must ‘guide the discretion of prosecutors
so that rational distinctions are made in applying the appropriate statute.” . . . In the absence of
such guidelines, Justice Albin concluded that ‘similarly situated defendants’ will inevitably be
charged disparately and suffer disparate sentences under those identical statutes.” T.C., 348 N.J.
Super. at 339.

In the unpublished opinion of State v. M.K.C., 2006 N.J. Super. LEXIS 114, (a copy of

which is attached to Counsel’s Certification), the Court cited D.A.V. and T.C. It concluded that

“[w]hile Justice Albin's recommendation [in D.A.V.] is sound, current New Jersey law grants

prosecutors the discretion to seek a conviction under the more serious provision.” The M.K.C.
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The Court viewed the separation of powers issue in Vasquez to be “similar to
that resolved in Lagares” and concluded that “the same interpretation is
appropriate.”. . . It construed N.J.S.A. 2C:35-12 to preserve judicial authority to
reject a plea bargain or post-conviction agreement that waived, or did not waive,
the statutory parole disqualifier in the event that the prosecutor's discretion was
exercised in an arbitrary or capricious manner:

Judicial oversight is mandated to protect against arbitrary and capricious
prosecutorial decisions. To that end, the prosecutor should state on the record
the reasons for the decision to waive or the refusal to waive the parole
disqualifier. A defendant who shows clearly and convincingly that the
exercise of discretion was arbitrary and capricious would be entitled to relief.
Those standards prevent the legislative goal of uniformity in sentencing from
being undermined by unreviewable prosecutorial discretion.

So interpreted, the statute does not violate the doctrine of separation of powers,
and we reject defendant's contrary contention. (Citations omitted).

Vasquez, supra, 129 N.J. at 196-97. After the Vasquez decision, the Attorney General
issued plea-bargaining Guidelines for the drug offense sentencing statutes. A.T.C., supra,239 N.J.
at 473. Subsequently, the Court reviewed the Attorney General’s Guidelines for plea bargaining

in State v. Brimage, 153 N.J. 1, 13 (1998) and found that same “fell short of the mark.” Brimage,

supra, 153 N.J. at 14-15, because the Guidelines allowed for an impermissible “intercounty
disparity,” which violated the goals of uniformity in sentencing. The Brimage Court concluded
that the Guidelines “not only fail[] on statutory grounds but also threaten the balance between
prosecutorial and judicial discretion required under Vasquez, 129 N.J. 189. The Guidelines failed
to appropriately channel prosecutorial discretion, thus leading to an arbitrary and unreviewable
difference between different localities.” Brimage, supra, 153 N.J. at 22-23. The Brimage Court
ordered the Attorney General to promulgate new plea bargain Guidelines to correct that disparity.
Brimage, supra, 153 N.J. at 24-25. “[T]o permit effective judicial review, the Court required that

prosecutors state on the record their reasons for choosing to waive or not to waive the mandatory
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between the two statutes is sentencing. Thus, following the Court’s analysis in Larages, Vasquez,

Brimage, and most recently in A.T.C., Defendant La’Quetta Small asserts that until the Attorney
General promulgates uniform statewide Guidelines that require prosecutors to provide a written
statement of reasons for his or her exercise of prosecutorial discretion which allows the Court to
maintain oversight to ensure that prosecutorial discretion is not exercised in an arbitrary and
capricious manner, N.J.S.A. §2C:24-4(a) or N.J.S.A. §9:6-3 must be found by the Court to be
facially impermissible and a violation of the separation of powers. Without such Guidelines,
defendants are subject to the whims of individual prosecutors who can decide without any
guidelines or parameters to charge a defendant with a second-degree EWOC or a fourth-degree
EWOC offense.

Herein, Defendant La’Quetta Small is the victim of such arbitrary and capricious conduct
on the part of the State. There is no evidence of any injury or harm to- in early December 2023
or January 2024, let alone any evidence of serious or significant bodily injury to Bl There is no
evidence that -life was ever in danger. In fact, the grand jury was never even told that [
was a difficult and rebellious teenager and that Defendant La’Quetta Small had | right to
discipline B 1o she believed it was in [INEBB best interest. There was no evidence
against Defendant La’Quetta Small involving excessive corporal punishment. These were isolated
incidents between Defendant La’Quetta Small and [lllin early December 2023 and January 2024
that do not indicate a pattern of behavior. It is clear from a review of the evidence, in a light most
favorable to the State, that no basis exists for the State to charge Defendant La’Quetta Small with
the second-degree EWOC offense rather than the fourth-degree EWOC offense. The State’s

actions were arbitrary and capricious, so the indictment must be dismissed. The State’s reliance
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upon N.JI.S.A. §2C:24-4(a) or N.J.S.A. §9:6-3, which are facially invalid, was in error. The
indictment must be dismissed.

CONCLUSION

For all of the above reasons, it is respectfully requested that Defendant La’Quetta Small’s
motion to dismiss the indictment should be granted.

Respectfully submitted,

Date: 1/27/25 s/Michael H. Schreiber
Michael H. Schreiber, Esq.
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(DCPP), which became involved with the family.! Defendant was apparently removed from the household and
required to attend parenting classes. He was ultimately allowed to return to the household in March 2014.

A Burlington County grand jury indicted defendant in February 2014. Defendant was charged with second-degree
endangering, in that, while having a duty to care for K.S., he caused her harm that would make her an abused or
neglected child as defined in N.J.S.A. 9:6-1, -3 and -8.21, N.J.S.A. 2C:24-4(a) (count one); and fourth-degree child
abuse, in that he willfully inflicted unnecessarily severe corporal punishment and/or caused mental or physical pain
to be inflicted upon K.S. by willful act, N.J.S.A. 9:6-3 (count two).

On the eve of trial, defendant entered his open plea. [*3] It was understood that defendant would seek a downgraded
sentence as a third-degree offender with a probationary term, conditioned upon no more than 364 days in the
Burlington County jail; and the State would seek a sentence within the third-degree range of three to five years.
Defendant acknowledged in the plea form that he was pleading guilty to a crime with a presumption of imprisonment.
The court did not indicate on the record its intention with respect to sentencing.2

At sentencing on September 12, 2014, the State argued for a sentence of five years imprisonment. The
State [*4] emphasized defendant's prior criminal record. Defendant was fifty-one years old, and had three prior
indictable convictions, and three municipal court convictions. His criminal convictions consisted of: fourth-degree
criminal sexual contact in 1990, for which he received one year probation; multiple drug offenses in 1990, including,
most seriously, first-degree distribution, for which he received a twenty-five-year sentence in 1996; and another first-
degree drug offense in April 1993, for which he was sentenced to a concurrent fifteen-year term. He was paroled in
2003, and "maxed out" in 2010. After being paroled, defendant was convicted in municipal court in 2004 of simple
assault, for which he received one year probation, conditioned on forty-five days jail, suspended; violating a fish and
wildlife regulation in 2006, for which he was fined; and obstructing the administration of law, in 2007, for which he
was fined. Also, in 2004, a domestic violence restraining order was entered against defendant.

Defense counsel argued for a sentence of probation conditioned on 364 days in jail. He asserted that the corporal
punishment that defendant meted out was once considered socially acceptable; [*5] K.S. did not suffer significant
injury; and defendant had completed parenting classes and otherwise satisfied DCPP that it was appropriate for him
to be reunified with K.S. and his family. Acknowledging defendant's prior record, counsel argued that defendant had
"no problems for 10 years," had quit dealing drugs, gotten married, and was employed. At the sentencing hearing,
defendant apologized, expressed his remorse, stated that he had learned that the corporal punishment he meted
out was inappropriate, and acknowledged that there were preferable ways to discipline and teach his daughter.

The court found aggravating factors three and nine, N.J.S.A. 2C:44-1(a)(3) (risk of reoffending) and -7(a)(9) (need to
deter defendant and others). The court rejected the State's suggestion that the court also find factors one, N.J.S.A.
2C:44-1(a)(1) (nature and circumstances of the offense); two, -1(a)(2) (the gravity and seriousness of harm inflicted
and the vulnerability of the victim); and six, -71(a)(6) (extent of defendant's criminal record and seriousness of the
offenses of which he has been convicted). The court found that K.S.'s injuries were not severe enough to justify
finding factors one or two; and defendant's convictions were too [*6] remote to find factor six.

The court also found mitigating factors two, N.J.S.A. 2C:44-1(b)(2) (defendant did not contemplate his conduct would
cause or threaten serious harm); four, -7(b)(4) (substantial grounds tending to excuse or justify defendant's conduct,
though not a defense); eight, -7(b)(8) (defendant's conduct resulted from circumstances unlikely to recur); nine, -
1(b)(9) (defendant's character and attitude indicate he's unlikely to reoffend); and ten, -7(b)(10) (defendant is likely to

" The record does not clearly reflect the extent of K.S.'s injuries. Photographs were apparently presented to the sentencing court,
but they are not included in the record before us. Defendant admitted in his allocution that he left bruises on his child.

2Itis unclear whether the court indicated its tentative intention in another setting. Question 22 of the plea form, regarding any other
promises, was not completed, but the box for "non-negotiated pleas" was also blank. During the plea hearing, counsel and the
court discussed prior plea negotiations, in which the court apparently expressed a willingness to sentence defendant to a
probationary term conditioned on 270 days imprisonment. At sentencing, the court confirmed that it had expressed its intention to
impose probation conditioned on 364 days, but it was unclear whether the court did so in advance of the plea.
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allegations credible and believed the State's version of the facts as presented, and this court will not interfere with
that result.

A conviction for endangering the welfare of a child, as charged in the present case, required the State to prove,
beyond a reasonable doubt, that defendant knowingly engaged in sexual conduct that would impair or debauch the
morals of a child. N.J.S.A. 2C:24-4(a). Sally testified that while she was asleep in the living room, defendant "got on
top of" her, in his underwear and then placed his penis in her mouth and "push[ed] it in and out" of her mouth for
"about two minutes." The jury was properly instructed that the requisite conduct alleged by the State was that
defendant "rubbled] his penis against the buttocks of the victim — over her clothing and/or perform[ed] an act of
sexual penetration, namely [*15] fellatio[,] upon the victim."

Although defendant presented testimony about an alleged incident in the marital bedroom the jury was not necessarily
required to accept that version of events. It is far from "clear" that the "only reasonable explanation" behind the jury's
verdict is that it believed the bedroom incident, rather than the incident in the living room, endangered Sally's welfare
contrary to N.J.S.A. 2C:24-4(a). Appellate intervention is warranted only to correct an "injustice resulting from a plain
and obvious failure of the jury to perform its function." Johnson, supra, 203 N.J. Super. at 134. Such is not the case
here.

Finally, we reject defendant's contention that the verdict was inconsistent and must be reversed on that basis. It is
well settled that "[a] jury may render inconsistent verdicts so long as there exists a sufficient evidential basis in the
record to support the charge on which the defendant is convicted." State v. Banko, 182 N.J. 44, 46, 861 A.2d 110
(2004). For the reasons we already explained, there was an ample factual basis grounded in the evidence [*16] to
support the jury's finding of guilt on count two.

C.

We therefore affirm defendant's conviction. With the State's consent, we remand the sentence for the limited purpose
of having the trial court amend the judgment of conviction to remove the $100 surcharge imposed because the
surcharge does not apply to endangering convictions. See N.J.S.A. 2C:43-3.7.

End of Document

31t is also questionable as a matter of law whether the allegedly consensual sexual activity of defendant with his wife within the
confines of their bedroom would comprise child endangerment under the statute.
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Piot questioned both defendant and his wife about leaving the children home alone. At first, defendant's wife said that
she was at home with the children. After Dressler told Piot that he had seen them driving earlier in the day without
the children, defendant's wife stated they went shopping and left the children alone in the house for a very short
period of time.

Dressler continued his inspection of the twenty-six room house. He could not get into nineteen of the rooms because
“[tIhey were so full of contents." During the course of his inspection, Dressler took pictures of the interior of the house,
which were admitted in evidence. One of the pictures depicted a bathroom near the foyer underneath the stairs in
which the toilet lid was open and the toilet was clogged and filled with feces. In addition, Dressler observed that while
there was only one bedroom on the third floor of the house where defendants slept, the second floor had eight
bedrooms, including the children's room.

Dressler also took a picture of the locks on [*7] the door to the children's room. The picture depicted a brass door
knob that could be locked with a key, a black slide gate lock that locks from left to right and a deadbolt lock on the
top. Other pictures depicted the five-year-old girl in two different ouffits. Dressler explained that "she seemed to be
soiled and . . . in need of change," so defendant's wife changed her while Dressler and Piot were there. A picture was
also taken of the back seat of defendants' car, which contained no car seats and so many items in the back seat that
nobody would "put children in the back of that car." After completing his inspection, Dressler notified both defendants
and Piot that the structure was unsafe and uninhabitable.

At about 2:45 p.m., the Montvale Police Department contacted the Division of Youth and Family Services (DYFS)
about the children. Linda Tatekawa, a DYFS caseworker, arrived at defendants' house at approximately 4:00 p.m.
When she arrived, Dressler and Piot were in the front yard; the two children were playing in front of the house. The
children were dressed in sweat suits, no socks, and the small boy was not wearing a jacket. It was cold, so Tatekawa
asked defendant's wife to [*8] get the small boy a jacket.

As Tatekawa walked into the house, the first thing she noticed was the number of items on the front porch. These
items, which included garbage bags, car seats and toys, obstructed the entrance of the home. When she entered the
home with Dressler, Piot and both defendants, they went into the kitchen. In the kitchen, there was a table covered
with clothes, the ceiling was falling and there was a bucket of water that appeared to have been sitting there for a
while. The general refrigerator had barely anything in it. There was no milk. Three freezers were loaded with food and
meats, but the meats were freezer burned.

Heading towards the children's bedroom, Tatekawa observed a lot of items blocking the pathway, which was a
concern because in times of emergency or fire the children were not easily accessible. When they entered the
children's bedroom, the children were just sitting around the table, not playing, and Tatekawa noticed the three door
locks on the bedroom door and a strong smell of urine throughout the room. The sofa was saturated with urine. She
received no response when she asked why the room reeked of urine.

Tatekawa spoke with the children privately. [*9] While the three-year-old boy was not able to reply to Tatekawa's
questions, the five-year-old girl told her they were locked in their bedroom and sometimes their mother let them out
and sometimes she didn't. The room contained two beds with clean linens; however, there were no clothes, no
dressers, no curtains, no telephone or baby monitor, no intercom system or any other means of two-way
communication in the room. When Tatekawa confronted defendant about locking the children in the bedroom, he
admitted to leaving the children locked in the bedroom, but only at night because the three-year-old boy tended to
wander about the house. Defendants explained that they had adopted the children from Lithuania about a year earlier.
While the girl had been examined by a doctor since arriving in the United States, the little boy had not been examined
since leaving Lithuania.

Based on these observations, Tatekawa escorted the children and defendant's wife to police headquarters. Piot,
defendant and Dressler followed in another vehicle. At police headquarters, defendants were placed under arrest and
Tatekawa served defendants with an emergency removal letter and took custody of the children. At around [*10] 8:00
p.m., Tatekawa took the children to the emergency room in Teaneck to have the children examined and learned that
the little boy was not wearing a diaper, underwear or socks. The little girl was also not wearing underwear or socks.
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Attorney for Defendant
: SUPERIOR COURT OF NEW JERSEY
STATE OF NEW JERSEY : LAW DIVISION-CRIMINAL
: ATLANTIC COUNTY
V. : INDICTMENT NO.: 24-09-2951
LA QUETTA SMALL

: NOTICE OF DEFENDANT LA’QUETTA SMALLS’
: MOTION TO DISMISS THE INDICTMENT

PLEASE TAKE NOTICE that as soon thereafter as counsel may be heard, the undersigned
will seek an Order dismissing the indictment against Defendant La’Quetta Small.

PLEASE TAKE FURTHER NOTICE that the undersigned will rely upon the attached
brief, certification, and exhibits in support of the motion.

PLEASE TAKE FURTHER NOTICE that pursuant to R. 1:6-2, it is requested that the
Court consider this motion on the papers submitted UNLESS opposition is timely filed, in which
case, oral argument is hereby requested.

Date: 1/27/25 By:

s/Michael H. Schreiber
Michael H. Schreiber, Esquire
Counsel for Defendant La’Quetta Small
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V. : INDICTMENT NO.: 24-09-2951

LA’QUETTA SMALL

: PROOF OF SERVICE

I, Michael H. Schreiber, hereby certifies as follows:
1. I am counsel for Defendant.

2. On January 28, 2025, I have caused a copy of the Notice of Motion to Dismiss the
Indictment and supporting papers to be filed on e-courts with a copy of the same provided by
electronic service to the prosecutor assigned to the matter.

3. I certify that the foregoing statements made by me are true. I am aware that if they are
willfully false, I am subject to punishment.

Date: January 28, 2025 s/Michael H. Schreiber
Michael H. Schreiber
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: CERTIFICATION OF COUNSEL

Michael H. Schreiber, Esquire, hereby certifies:

1. I represent Defendant La’Quetta Small in the above matter.

2. Attached as Exhibit A is a true and correct copy of the transcript of the grand jury
proceedings.

3. Attached as Exhibit B is a true and correct copy of the DCP&P Investigative Report.

4. Attached as Exhibit C are true copies of the following unpublished opinions: State v.

M.K.C., 2006 N.J. Super. LEXIS 114; State v. D.W.S., 2015 N.J. Super. Unpub. LEXIS 2995; and
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